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CORHIQENDA. 

nirgioal  note,  ajtir  "  ilcftndani,"  add  "  who  hid  taken.' 
naiginni  iiore./w  "  4  Will,  i."  read  "  1  WilU  4." 
nirgiul  mole,  far  "  d(!cn(lunl,"  read  "deponent." 
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IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


REGULA  GENERALIS. 

Examination  of  Attorneys. 

Regulatiom  approved  by  the  Judge*  in  Eatter  Term,  1836,  for  the  £a>  1836. 

ammaiion  of  Penoru  applying  to  be  admitted  ai  Attorneys  of  the  Courtt 
ofKin^t  Benchy  Common  Pleat,  or  Exchequer,  pursuant  to  the  Rule 
of  CoMTt  made  in  Hilary  Term,  1836. 

Whereas,  by  a  rule  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  made  in  Hilary  Term, 
1836,  it  was  ordered,  that  the  several  masters  and  pro- 
thonotaries  for  the  time  being  of  the  said  Courts  respec- 
tively, together  with  twelve  attorneys  or  solicitors,  should 
be  appointed  by  a  rule  of  Court  in  Easter  Term  in  every 
year,  to  be  examiners,  for  one  year,  of  persons  applying 
to  be  admitted  attorneys  of  the  said  Courts,  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  masters  or  pro- 
thonotaries)  should  be  competent  to  conduct  the  examina- 
tion ;  and  that  from  and  after  the  last  day  of  the  present 
Easter  Term,  subject  to  such  appeal  as  thereinafter  raen- 
VOL.  V.  B  D.  p.  c. 
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tioned,  no  person  should  be  ndmittecl  to  be  sworn  an  attor- 
ney of  any  of  the  said  Courts,  except  on  production  of  a 
certificate,  signed  by  the  major  part  of  such  examiners 
actually  present  at  and  conducting  his  examination,  lesti- 
fyiiif^  his  iitneas  and  capacity  to  act  as  an  attorney ;  such 
certificate  to  be  in  force  only  to  the  end  of  the  term  next 
following  the  date  thereof,  unless  such  time  should  be 
specially  extended  by  the  order  of  a  Judge :  And  it  was 
further  ordered,  that  the  examiners  so  to  he  appointed 
should  conduct  the  said  examinations  under  regulations 
to  be  first  submitted  to  and  approved  by  the  Judges;  and 
that,  until  further  order,  such  examinations  should  be 
held  in  the  hall  or  building  of  the  incorpdrated  Law 
Society  of  the  United  Kingdom,  in  Chancery  Lane,  on 
such  days  (being  within  the  last  ten  days  of  every  term)  as 
the  suid  examiners,  or  any  five  of  them,  should  appoint; 
and  that  any  person  not  previously  admitted  of  any  of  the 
three  Courts,  and  desirous  of  bi'ing  admitted,  should  give 
a  term's  notice  of  his  intention  to  apply  for  examination, 
by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall : 

And  nbereaa,  by  a  rule  of  all  the  said  Courts,  made  in 
this  present  Easter  Term,  it  was  ordered,  that  the  several 
masters  and  prothonotaries  for  the  time  being  of  the  said 
Courts  respectively,  together  with    Thomas   Adiin 
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pursuance  of  and  subject  to  the  provisions  of  the  said  rule  1836. 

in  Hilary  Term  last : 

'  In  pursuance  of  the  said  rules,  the  following  regulations 
for  conducting  the  said  examinations  have  been  submitted 
to  and  approved  by  the  Judges  of  the  said  Courts. 

1.  That  every  person  applying  to  be  admitted  an  attor- 
ney of  any  of  the  said  Courts  pursuant  to  the  said  rules, 
shall,  within  the  first  seven  days  of  the  term  in  which  he 
is  desirous  of  being  admitted,  leave  or  cause  to  be  left 
with  the  secretary  of  the  said  incorporated  Law  Society, 
his  articles  of  clerkship,  duly  stamped,  and  also  any  as- 
signment which  may  have  been  made  thereof,  together 
with  answers  tO  the  several  questions  hereunto  annexed, 
signed  by  the  applicant,  and  also  by  the  attorney  or  attor- 
neys with  whom  he  shall  have  served  his  clerkship. 

3.  That,  in  case  the  applicant  shall  shew  sufficient 
cause,  to  the  satisfaction  of  the  examiners,  why  the  first 
regulation  cannot  be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient  proof  being 
given  of  the  same,  to  dispense  with  any  part  of  the  first 
regulation  that  they  may  think  fit  and  reasonable. 

3.  That  every  person  applying  for  admission  shall  also, 
if  required,  sign  and  leave,  or  cause  to  be  lefl,  with  the 
secretary  of  the  said  society,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shall  be  proposed  by 
the  said  examiners  touching  his  said  service  and  conduct ; 
and  shall  also,  if  required,  attend  the  said  examiners  per- 
sonally, for  the  purpose  of  giving  further  explanation 
touching  the  same ;  and  shall  also,  if  required,  procure 
the  attorney  or  attorneys  with  whom  he  shall  have  served 
his  clerkship  as  aforesaid,  to  answer,  either  personally  or 
in  writing,  any  question  touching  such  service  or  conduct, 
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or  shall  make  proof  to  the  satisfaction  of  the  said  ex- 
aminers of  hia  inability  to  procure  the  same. 

4<.  That  every  person  bo  applying  shall  also  attend  the 
said  examiners  at  the  hall  of  the  said  society,  at  such  time 
or  limes  as  shall  be  appointed  for  that  purpose,  pursuant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and 
shall  answer  such  questions  as  the  said  examiner^i  shall 
then  and  there  put  to  him  by  written  or  printed  papers, 
touching  his  fitness  and  capacity  to  act  as  an  attorney. 

5.  That,  upon  compliance  with  the  aforesaid  regulations, 
and  if  the  major  part  of  the  said  examiners  actually  pre- 
sent at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  masters  or  prothonotaries)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  ap- 
plying to  act  as  an  attorney,  the  said  examiners  present, 
or  the  major  part  of  them,  shall  certify  the  same  under 
their  hands  in  the  following  form,  viz.: — 

"  In  pursuance  of  the  rules  made  in  Hilary  and  Easter 
Terms,  1836,  of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  We,  being  the  major  part  of  the 
examiners  actually  present  at  and  conducting  the  examina- 
tion of  A.  B.,  of  &c.,  do  hereby  certify,  that  we  have  ex- 
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the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  carried  \A^ 

on  bis  or  their  business?  and  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been  absent 
without  the  permission  of  the  attorney  or  attorneys  to  whom  you  were 
articled  or  assigned?  and,  if  so,  state  the  length  and  occasions  of  such 
absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  your 
professional  employment  as  clerk  to  the  attorney  or  attorneys  to  whom 
you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor? 

Quettioni  as  to  due  Service^  to  be  antwered  by  the  Attorney, 

1.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where 
you  carry  on  your  business?  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been 
absent  without  your  permission?  and,  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged 
or  concerned  in  any  profession,  business,  or  emploj^ent,  other  than  his 
professional  employment  as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with 
the  exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged 
or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  and 
solicitor? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and  faithfully 
served  under  his  articles  of  clerkship,  (or  assignment,  at  the  cote  may  6e), 
bearing  date  &c.,  for  the  term  therein  expressed ;  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


The  following  notice  has  been  posted  up  in  the  Common 
Law  CourtSi  and  at  the  Judges'  Chambers,  and  all  the  law 
offices : — 
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EXAMINATION  OF  ATTORNEYS  UNDER  THE  RULES  OF  HILARY 

AND  EASTF.K  TEKMS,  1836. 

The  articles  of  clerksbi|i,  and  answers  to  questions  touch- 
ing the  due  service  and  good  conduct  of  persons  applying 
to  be  admitted  attorneys,  are  to  be  left  with  the  secretary 
of  the  incorporated  Law  Society,  at  the  Hall  in  Chancery 
Lane,  within  the  first  seven  days  of  term  (viz.  between 
the  23td  and  30th  May  inclusive). 

The  first  examination  will  take  place  at  the  Hall  of  the 
incorporated  Law  Society,  on  Saturday,  the  4th  of  June, 
and  commence  at  ten  o'clock  in  the  forenoon.  The  ap- 
plicants are  required  to  attend  in  the  Hall  at  half-past 
nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the 
secretary. 

17tli  May,  1836.  R.  Maugham. 


Hedges  v.  Jordan. 

Where « »ri(  of  JSYLES  shewed  cause  against  a  rule  nisi  obtained  by 
^^eroui^'sntT"  Bartlow  for  discharging  a  rule  directed  to  the  sheriff  of 
the^painei  »ub-  Wiltshire  requiring  him  to  return  a  writ  of  ca.  sa.,  or  for 
further  time  tu  make  his   return    thereto.     It  appeared 


EASTER  TERM,  6  WILL.  IV. 

miaei  in  pursuance  of  which  this  letter  was  written,  had  IS36. 
been  effected  without  paying  the  plaintiff's  attorney  his 
costs,  and  he  in  consequence  wrote  to  the  sheriff  a  letter, 
in  which  he  stated  that  the  action  had  not  been  settled,  and 
that  if  the  sheriff  would  proceed  to  execute  the  writ  of 
ca.  sa.  he  should  be  indemnified.  The  sheriff,  however, 
did  not  execute  the  writ,  and  the  attorney  accordingly 
ruled  him  to  return  it.  In  this  difficulty,  the  present  rule 
was  obtained.  Byles,  who  appeared  on  the  behalf  of  the 
attorney,  contended  that  the  sheriff  was  bound  to  return 
the  writ.  His  not  doing  so  operated  in  furtherance  of  a 
collusive  settlement  of  the  action  between  the  plaintiff  and 
defendant  in  fraud  of  the  attorney's  lien.  As  against  his 
own  client,  the  attorney  would  have  a  right  to  retain  the 
proceeds  of  the  action  in  discharge  of  his  claim  for  costs. 
He  cited  Gould  v.  Davis  (a),  in  which  the  Court  of  Ex- 
chequer directed  that  a  plaintiff  should  deliver  up  to  his 
attorney  a  security  which  he  had  taken  in  satisfaction  of 
his  debt  and  costs,  in  consequence  of  a  collusive  arrange- 
ment between  him  and  the  defendant,  without  the  know- 
ledge of  his  own  attorney.  This  case  was  afterwards  re« 
cognised  in  Young  v.  Redhead  (6).  On  the  authority  of 
these  cases,  it  was  contended  that  the  present  rule  must 
be  discharged. 

Barstow,  in  support  of  the  rule,  admitted  that  if  the 
question  now  before  the  Court  was  one  between  attorney 
and  client,  the  cases  cited  on  the  other  side  would  be  ap- 
plicable. But  under  the  existing  circumstances  in  this 
case,  they  were  not  an  authority  against  the  application. 
Here,  neither  attorney  nor  client  claimed  the  interference 
of  the  Court,  but  the  sheriff.  He  was  not  to  blame  in  any 
view  of  the  case,  and  all  he  required  was  to  be  relieved 
from  the  difficulty  in  which  the  conduct  of  the  plaintiff's 

(a)  1  Tyr.  382.  (b)  Ante,  Vol.  2,  p.  119. 
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attorney  had  placed  him.  Whatever  claim  the  attorney 
might  think  bimseir  entitled  to  make  on  his  client,  he  might 
use  his  own  discretion  as  to  the  mode  of  enforcing  it.  He 
had  no  right  to  place  the  sheriff  in  hia  present  circum- 
Btancea.  He  cited  Alchin  v.  Wells  (a),  where  the  Court 
of  King's  Bench  held,  that,  if  a  compromise  takes  place 
after  a  levy  under  a  fi.  fa.,  and  before  sale,  and  either 
party  rules  the  sheriff  to  return  the  writ,  the  Court  will 
discharge  that  rule  with  costs  (o  be  paid  by  the  party 
obttuning  it.  Again,  in  The  King  v.  The  late  Sheriff  of 
Lottdon,  in  a  cause  ofRuslin  against  Hat^ld{b),  the  Court 
set  aside  a  distringas  issued  against  the  sheriff  where  the 
officer  had  given  time  to  the  defendant,  and  the  plaintiff 
had  acquiesced  in  the  arrangement,  and  received  part  of 
the  money  without  the  privity  of  the  sherifF.  These  two 
cases  clearly  shew  that  the  sheriff  was  entitled  to  the  re- 
lief which  be  sought  to  obtfun  by  the  present  rule. 

Williams,  J. — From  the  affidavits  in  this  case,  it  ap- 
pears that  an  under-hand  settlement  has  been  made  be- 
tween the  plaintiff  and  the  defendant,  without  reference  to 
the  attorney  of  the  former;  and  there  is  no  doubt  if  the 
question  under  discussion  merely  affected  the  rights  of 
the  attorney  and  bis  client,  tlie  Court  would  not  allow  or 
countenance  any  such  collusion.     But  here,  the  ■• 
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1836. 

Maroetson  r.  Tuogiie. 

f^HILTON  shewed  cause  against  a  rule  nisi  obtained  A  capUs  con- 
by  J.  J.  Williams  for  discharging  the  defendant  out  of  deKripdon^of^'^ 
custody,  on  entering  a  common  appearance,  for  irregula-  j!j*  <i«f«>f*n^ 
rity,  with  costs.     It  appeared  by  the  affidavits,  on  which  name,isirrega- 

lar 

the  rule  had  been  obtained,  that  the  defendant's  sirname 
only,  without  any  description  of  person  or  residence,  had 
been  introduced  into  the  affidavit  of  debt  and  the  writ  of 
capias,  on  which  the  arrest  had  been  effected.  In  these 
omissions  consisted  the  irregularity,  on  which  the  present 
motion  was  founded.  In  answer  to  the  rule,  it  was  sworn 
that  die  cause  of  action  had  arisen  in  France,  and  that 
the  defendant  was  a  foreigner  ;  that  he  was  in  this  coun- 
try only  for  a  short  time,  for  a  temporary  purpose,  and 
that  the  plaintiff  was  unacquainted  either  with  his  name 
or  place  of  abode.  The  affidavit  proceeded  to  state  that 
various  inquiries  had  been  made,  and  great  diligence  used, 
in  order  to  find  out  the  defendant's  residence,  but  in  vain. 
He  cited  Hicks  v.  Marreco  (a).  He  also  cited  Hill  v. 
Harvey  (b),  where  it  was  held  that  in  a  writ  of  capias  it  is 
sufficient  to  describe  a  defendant  as  of  hb  late  residence, 
although  he  may  be  actually  residing  at  the  time  in  some 
other  place ;  and  Bosler  v.  Levy  (c),  where  the  Court  of 
Common  Pleas  doubted  whether  the  name  of  the  county 
need  be  introduced  into  the  writ  of  capias. 

•/•  J.  Williams ^  in  support  of  the  rule,  admitted  that 
several  cases  had  been  decided  in  which  it  appeared  that 
a  particular  description  of  the  defendant's  residence  was 
not  necessary,  but  none  had  gone  so  far  as  to  determine 
that  the  Christian  name  of  the  defendant  might  be  omit- 
ted. The  most  serious  questions  might  arise  in  case  of 
the  defendant  resisting  the  execution  of  the  writ  by  the 

(a)  1  C.  &  M.  84.  (6)  Ante,  Vol  4,  p  163.  (c)  1  N.  C.  362. 
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BheriflTs  o£Bcer.  The  mere  Gimame  for  this  purpose 
could  be  considered  aa  no  name,  and  therefore  the  defen- 
dant would  be  justified  in  resisting.  If  the  consequence 
of  his  resistance  were  the  death  of  the  officer,  the  offence 
would  only  amount  to  manslaughter.  He  cited  Finch  v. 
CoekeK  and  Othert  {a),  in  which  the  circumstances  were 
these :  a  defendant,  whose  name  was  Cocken,  was  arrested 
upon  a  capias  against  him  by  the  name  of  Cocker.  He 
gave  a  bail-bond  to  the  sheriff  in  the  name  of  Cocken,  sued 
aa  Cocker;  and  the  bail-bond  being  afterwards  assigned 
to  the  plaintiff,  he  declared  on  it  against  the  defendant  as 
Cocken,  sued  by  the  name  of  Cocker.  The  defendant 
pleaded,  that  no  such  writ  as  that  stated  in  the  declaration 
was  issued  against  bim.  It  was  admitted  that  he  was  the 
real  defendant.  The  plaintiff  was  nonsuited,  but  the 
Court  set  aside  the  nonsuit  and  ordered  a  verdict  to  b.; 
entered  for  tbe  plaintiff,  because,  in  point  of  fact,  there 
was  a  writ  against  the  defendant  by  the  name  of  Cocker> 
But  the  Court,  on  motion  in  arrest  of  judgment,  held  that 
the  declaration  was  bad,  because  a  writ  against  Cocker 
need  not  authorize  an  arrest  of  Cocken,  unless  he  was 
known  by  one  name  as  well  as  the  other,  and  there  waa 
no  averment  of  that  fact  in  the  declaratiunj  and  that 
neither  tbe   3  &  4  Will.  4,  c.  42,  s.  11,  nor  the  Ut  rule 
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espect  to  the  writ  of  capias,  but  I  do  not  find  any  re-        1836. 
ported  case  in  which  the  point  now  for  my  decision  has 
been  determined.     I  find,  however,  that  it  was  decided  9- 

about  two  days  since  in  the  Court  of  Exchequer,  in  the 
case  of  Ward  r.  Waits  (a).  There,  the  plaintiff  had  not 
introduced  any  uncertain  description  of  the  defendant, 
but  none  at  all.  The  Court  there  was  of  opinion  that  the 
writ  was  defective,  and  I  feel  myself  bound  by  their  de- 
termination. The  present  rule,  therefore,  I  think,  must 
be  made  absolute  for  the  discharge  of  the  defendant  out 
of  custody  without  costs,  and  no  action  must  be  brought. 

Rule  absolute  accordingly, 
(a)  Post 


Smith  v.  Hbap. 

ur.  T.  WHITE  shewed  cause  against  a  rule  nisi  ob-  intnaffidaTft 
tained  by  Humfrey  for  cancelling  the  bail-bond  on  enter-  agistmeDVof ' 
tering  a  common  appearance,  on  the  ground  of  a  defect  2i«Sd\hiir'^ 
in  the  affidavit  of  debt.    The  action  was  brought  for  the  tbey  wereagitt- 
recovery  of  a  certain  sum  alleged  to  be  due  for  the  agist-  quest  "of  the 
ment  of  cattle,  but  the  affidavit  omitted  to  state  that  the  <^«f«"<>^^ 
pliantiff  had  agisted  them  ''at  the  request"  of  the  defen- 
dant.     It  was  now   contended,    that,   pursuant   to  the 
rule  1  Reg.  Gen.  Hilary  Term,  2  Will.  4,  s.  8  (a),   it  was 
not  necessary  that  the  words  in  question  should  be  intro- 
duced.    The  words  of  that  rule  were : — "  Affidavits  to 
hold  to  bail  for  money  paid  to  the  use  of  the  defendant, 
or  for  work  and  labour  done,  shall  not  be  deemed  sufficient, 
unless  they  state  the  money  to  have  been  paid,  or  the 
work  and  labour  to  have  been  done  at  the  request  of  the 
defendant."     Here,  the  affidavit  of  debt  was  neither  for 
money  paid  nor  work  and  labour  done,  and  therefore  was 
not  within  the  rule  in  question. 

(a)  Ante,  Vol.  1,  p.  184. 
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Humfrey,  in  support  of  the  rule,  contended,  that 
although  the  rule  of  Court  only  made  mention  of  affi- 
davita  for  work  and  labour  and  money  paid,  they  must 
be  considered  as  instances,  and  not  as  the  sole  cases 
in  which  the  words  "at  the  request"  were  to  be  intro- 
duced. It  was  necessary,  that  they  should  be  introduced 
in  all  similar  caaes.  In  Tidd's  Forms,  where  the  form  of 
the  affidavit  of  debt  was  given,  those  words  were  intro- 
duced. In  Witham  y.  Gomperlz  (a),  Mr.  Baron  Parke  ex- 
pressed his  approbation  of  the  practice  of  observing  the 
forms  given  by  Mr.  Tidd,  which  had  been  for  so  many 
years  in  use.  Under  these  circumstances,  he  contended 
that  the  present  rule  ought  to  be  made  absolute. 

Williams,  J. — 1  think  I  am  giving  effect  to  the  inten- 
tion of  the  rule  of  Court  1  Reg.  Gen.  Hilary  Term,  S 
Will.  4,  s.  8,  by  considering  this  affidavit  of  debt  as  in- 
sufficient. It  is  true  that  "agistment"  is  not  mentioned 
in  the  rule,  but  I  cannot  distinguiiih  in  point  of  principle 
the  case  of  agistment  of  cattle,  and  that  of  work  and 
labour.  Work  and  labour  may  have  been  done  by  the 
plaintiff,  though  not  at  the  request  of  the  defendant,  and 
so  cattle  may  have  been  agisted  by  the  plaintiff*,  though 
not  at  the  request  of  the  defendant  i  and  in  neither  case. 
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Smith  t?.  Alexander. 

JoLuMFRE  Y  shewed  cause  against  a  rule  nUi  obtained  A  defendant 
by  Chadwick  Jones  for  setting  aside  a  warrant  of  attor-  i^e  insoiTent 
ney  and  the  judgment  signed  thereon^  as  the  debt,  which  4*^5. 5^*  |^„?*®" 
formed  part  of  the  consideration  of  it,   had  been  con-  docedoneofhii 

1  1      i_     i_  creditors  to  giTe 

tained  in  the  defendant's  schedule  when  he  took  the  bene-  him  fresh  credit 
fit  of  the  Insolvent  Act,  the  7  Geo.  4,  c.  57,  and  for  refer-  wamlmoftt* 
ring  it  to  the  Master  to  ascertain  what  was  due  on  the  ^°™*^/^^e** 
new  consideration,  the  costs  of  the  reference  and  the  new  debt;  the 
application  to  be  paid  by  the  plaintiff.     It  appeared  from  ^  judgment 
the  affidavits  that  the  defendant  had   been  discharged  t^Jto'uIi 
from  the  debt  of  27/.,  for  which  he  had  been  arrested,  under  "jent  of  the 
the  Insolvent  Act.     After  his  discharge,  he  applied  to  the 
plaintiff  for  a  fresh  advance  of  money  and  goods;  and,  as  an 
inducement  to  obtaining  the  object  of  his  application,  of- 
fered to  give  a  warrant  of  attorney  for  the  amount  of  the 
goods,  the  money,  and  the  old  debt.     The  plaintiff,  under 
these  circumstances,  complied  with  the  defendant's  request, 
and  took  the  warrant  of  attorney  now  in  dispute  for  the  ag- 
gregate of  all  the  amounts.     On  this  warrant  the  plaintiff 
afterwards  signed  judgment.    The  question  was,  whether 
the  warrant  of  attorney  could  be  considered  as  invalid  in 
consequence  of  a  portion  of  its  consideration  having  been 
discharged  by  the  Insolvent  Act. 

Humfrey  contended  that  the  warrant  of  attorney  was 
valid,  as  not  contrary  to  the  policy  of  the  Insolvent  Act ; 
and  if  it  were  not,  the  defendant  was  not  entitled  to  relief 
on  a  summary  application,  but  must  adopt  the  remedy 
which,  under  such  circumstances,  was  given  by  the  act 
itself — namely,  by  plea. 

Chadwick  JoneSy  in  support  of  the  rule,  referred  to  the 
language  of  sect.  61  of  the  Insolvent  Act,  by  which  it  was 
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enacted  that  the  defendant  should  not  become  liable  "  on 
any  judgment  obtained  against  such  prisoner  for  any  debt 
or  sum  or  money  with  respect  to  which  such  person  shall 
have  so  become  entitled,  nor  in  any  action  upon  antf  new 
contract  or  aecttrity  for  payment  thereof,  except  upon  the 
judgment  entered  up  against  such  prisoner,  according  to 
this  act."  In  this  caae  the  judgment  had  not  been  entered 
up  according  to  the  provisions  of  the  act,  but  had  been 
entered  up  in  an  action  commenced  on  a  "  new  security." 
In  Evans  t.  WiUianu(a),  the  principle  was  acknowledged 
that  the  additional  advantage  which  the  inaolvent  might 
gain  as  an  inducement  to  his  giving  the  freih  security,  was 
not  sufficient  to  render  the  instrument  given  for  the  dis- 
charged debt  valid.  In  that  case  the  defendant  and  his 
surety  had  signed  a  promissory  note.  Defendant  was 
afterwards  discharged  under  the  Insolvent  Act.  The 
payee  applied  to  the  surety  for  payment,  whereupon  the 
defendant,  to  prevent  his  surety  from  being  sued,  joineil 
him  in  a  new  note.  The  Court  of  Exchequer  held,  in 
an  action  by  the  payee,  that  he  could  not  recover  on  tills 
note  against  the  defendant,  as  it  was  a  new  contract  on  the 
old  debt,  though  the  new  consideration  of  forbearance  to 
the  surety  was  added.  Lord  Lyndhurtt  there  observed, 
"  The  defendant  executes  a  fresh  note,  including  the  same 
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Williams,  J. — It  seems  to  me  that  the  language  of  the  1836. 
ACt  is  very  strong,  and  the  case  cited  shews  that  the  Courts 
will  act  according  to  the  intent  of  that  language,  which  is 
large  and  general  in  the  extreme.  Section  61  provides 
that  **  no  writ  of  fieri  facias  or  elegit  shall  issue  on  any 
judgment  obtained  against  such  prisoner  for  any  debt  or  sum 
of  money  with  respect  to  which  such  person  shall  have  so 
become  entitled,  nor  in  any  action  upon  any  new  contract 
or  security  for  payment  thereof^  except  upon  the  judgment 
entered  up  against  such  prisoner  according  to  this  act.'* 
The  form  mentioned  in  that  exception  has  not  been  fol- 
lowed here.  In  this  case,  a  warrant  of  attorney  has  been 
given.  I  grant  it  was  at  the  particular  request  of  the  de- 
fendant, and  for  the  purpose  of  getting  a  fresh  loan  of 
money  and  new  credit,  but  it  was  with  a  reserve  of  the 
amount  of  the  old  debt. 

Now,  b  it  possible  for  me  to  say  this  is  not  a  new  security 
for  the  payment  of  a  portion  of  that  for  which  the  defen- 
dant has  been  discharged  ?  Mr.  Humfrey  has  observed 
on  the  latter  part  of  the  section,  that,  if  an  action  is 
brought,  the  defendant  must  plead  his  discharge  under 
the  act.  That  certainly  is  the  case ;  and  if  an  action  had 
been  brought,  that  is  the  mode  he  would  have  been  obliged 
to  adopt,  as  was  done  in  the  case  of  Evans  v.  Williams. 
But  here,  a  plea  is  out  of  the  question,  as  the  defendant 
has  had  no  opportunity  of  pleading  it;  and  therefore,  if 
the  judgment  on  this  warrant  of  attorney  is  not  to  be 
set  aside  on  an  application  like  the  present,  this  new 
security  is  wholly  without  the  means  of  impeachment. 
The  language  of  Bayley,  J.,  is  strong  in  the  case  referred 
to—*'  It  has  been  urged  that  the  defendant,  after  his  dis- 
charge, was  in  the  same  situation  as  any  third  person.  I 
think  that  he  stands  in  a  difierent  situation,  and  that  the 
act  of  Parliament  prevents  him  from  incurring  this  liability 
in  the  manner  in  which  another  person  might  have  done." 

He  was  clearly  of  opinion  that  that  argument  would  not 
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1836.         apply  to  such  a  party.     I  am  also  of  opinion  that  ihe  lan- 
guage of  the  act  is  too  strong,  and  that  in  whatever  shape 
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a  party  tries  to  get  a  new  security,  it  would  be  bad  to  the 
extent  for  which  the  prisoner  had  been  discharged  under  the 
Insolvent  Act.  This  warrant  of  attorney,  therefore,  must 
be  aet  aside  to  the  extent  for  which  the  defendant  was  dis- 
charged, and  can  only  stand  for  the  new  consideration.  It 
must  be  referred  to  the  Master  to  ascertain  what  is  due 
on  the  new  consideration.  I  shall  say  nothing  about  costs, 
as  it  was  the  defendant  himself  who  solicited  the  plaintiff 
to  take  this  warrant  of  attorney,  in  order  to  induce  him  to 
give  the  new  credit. 

Rule  absolute  accordingly. 


Alder  r.  I'ark  and  Iveson. 

X  OMLINSON  shewed  cause  against  a  rule  obtained  by 
Wightman  for  revoking  the  order  of  reference  in  this 
case,  unless  the  plaintiff  would  consent  that  the  defen- 
dants should  be  at  liberty  to  plead  a  plea  of  judgment  re- 
'  covered  puis  darrein  continuance,  before  the  arbitrator. 
It  appeared,  from  the  affidavits,  that  this  was  an  action  of 
covenant,  which  liad  been  brought  ai;ainst  the  defcndai 
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and  as  to  what  were  assets  in  the  defendant's  hands,  as  lBd6. 
well  as  other  matters.  It  also  appeared  that  a  dock  share, 
and  a  sum  of  1,200/.  were  in  the  hands  of  the  executors, 
which  had  been  specially  bequeathed  by  the  testator. 
While  the  reference  was  pending,  an  action  of  debt  on  a 
bond  of  the  testator  was  brought  against  the  defendants, 
and  they  confessed  the  action.  There  was  no  reason  to 
belieye  that  the  debt  was  not  bonft  fide,  for  which  the 
bond  had  been  given,  or  that  the  action  was  not  adverse, 
without  any  collusion  on  the  part  of  the  defendants.  The 
arbitrator  had,  as  yet,  made  no  award,  but  had  enlarged 
the  time  for  making  it,  in  order  that  the  defendants  might 
come  to  the  court  to  make  the  present  application.  The  plea 
which  it  was  sought  by  the  defendants  now  to  use  was,  that 
of  judgment  recovered  in  the  action  of  debt  on  the  bond. 
This  it  was  contended  they  had  no  right  to  do.  It  was 
now  admitted,  that  the  defendants  had  in  their  hands  a 
sum  of  1,S00/.,  and  a  dock  share.  The  proper  course  for 
them  to  have  adopted  in  the  present  action  was  to  have 
confessed  assets  to  that  amount,  and  then  have  pleaded 
the  fact  of  such  confession  in  the  action  on  the  bond.  In 
Waters  v.  Ogden  {a)  the  Court  held  such  a  plea  to  be 
good ;  under  these  circumstances  the  Court  would  not  in- 
terfere to  enable  the  defendants  thus  to  avail  themselves 
of  a  plea  to  deprive  the  plaintiff^  of  the  fruits  of  his  action. 
If  the  defendants  had  any  remedy  at  all,  it  was  in  a  Court 
of  equity.     Brady  v.  Sheil  (6). 

Wightman,  in  support  of  the  rule,  contended  that  the 
only  object  of  the  defendants  was,  that  they  might  not  be 
placed  in  a  worse  situation  by  consenting  to  refer  the 
cause,  than  they  would  have  been  in  if  it  were  still  pend- 
ing before  the  Court.  Supposing  the  cause  not  to  have 
been  referred  at  all,  but  to  be  still  in  a  state  of  pendency, 

(a)  I  DoughM,  435.  (6)  1  Camp.  148. 

VOL.  y.  c  D.  p.  c. 
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it  WBS  quite  clear  that  thp  executors  tnigbt  have  pleaded 
the  judgment  which  had  been  recovered  in  the  action  on 
the  bond.  What  objection,  therefore,  could  exist  to  the 
defendant's  being  allowed  to  lake  advantage  of  the  same 
plea,  although  the  matter  in  dispute  had  been  made  the 
subject  of  a  reference?  In  the  second  action  on  the 
bpnd,  they  had  no  valid  defence,  and  thererore  they  were 
perfectly  justified  in  not  attempting  to  make  any.  The 
case  of  Prince  v,  Nicholson  {a)  shewed,  that,  where  exe- 
cutors had  allowed  judgment  by  default  to  be  signed 
against  them,  in  an  action  subsequently  brought  against 
them,  the  Court  will  allow  them  to  plead  that  judgment 
puis  darrein  continuance.  In  order  to  adopt  the  course 
suggested  in  Waters  v.  Ogden,  they  must  have  obtained 
leave  to  amend,  and  have  pleaded  the  pendency  of  the 
other  action.  But,  in  an  action  for  unliquidated  damages, 
that  plea  would  not  have  protected  these  assets.  On  the 
other  hand,  if  these  assets  had  been  confessed,  the  plain- 
tiff must  have  proceeded,  in  order  to  determine  the  amount 
to  which  the  plaintiff*  should  be  able  to  shew  himself  en- 
titled. It  might  ultimately  prove  that  the  plaintif!'  was 
not  entitled  to  any  thing. 

Williams,  J. — It  appears  to  me  that  the  only  object  of 
this  application  is  to  place  the  defendants  in  the  same  si- 
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Rex  v.  The  Lord  of  the  Manorof  Agarsdley. 

xC.  V.  RICHARDS  had  obtained  a  rule  nisi  for  a  man-  Where  it  is 
damus  to  the  lord  to  admit  one  Janet  Phillips  on  the  the*proviVon8 
Court  roll,  as  tenant  of  certain  lands,  called  Raven's  Nest,  ^Jj^^f  *  1, 

'  '  '     « ill.  4,  c  27, 

within  the  said  manor,  upon  an  affidavit,  which  set  forth  a  claimant's  ti- 

the  title  of  the  applicant ;  tracing  his  pedigree  from  one  hold  is  barred 

James  Phillips,  who  died  in  possession  of  the  said  lands  |he  co^^  ^iiT** 

in  1795,  and  stating  further,  that,  on  the  death  of  James  "^^  compel  the 

—^,,  -  lo'a  by  man- 

Phillips,   one   John    Osborne    had    been   wrongfully  ad-   damus  to  admit 

roitted  by  the  lord,  and  had  become  party  to  a  contract     ^' 

for  the  sale  of  the  lands  to  one  Colton,  who  had  entered 

under  the  agreement,  but  which  was  never  completed,  and 

had  remained  in   possession  ever   since.     The   affidavit 

further  stated,  that,  about  two  years  ago,  proclamations 

had  been  made  at  the  manor  court  for  the  customary  heir 

of  the  said  James  Phillips. 

c/.  C.  Talbot  now  shewed  cause,  upon  the  affidavit  of 
the  steward  of  the  manor,  from  which  it  appeared  that,  in 
1809,  John  Osborne,  referred  to  in  the  affidavit  of  the 
applicant,  had  brought  an  ejectment,  the  object  of  which 
was  to  try  the  question  of  heirship  to  James  Phillips,  and 
in  that  action  he  obtained  a  verdict  which  had  never  been 
impeached;  that,  in  1811,  the  deatli  of  James  Phillips 
was  duly  presented  by  the  homage,  and  proclamation  made 
for  his  customary  heirs,  and  John  Osborne  was  thereupon 
admitted ;  that,  upon  his  death,  his  devisee  was  admitted 
in  18%;  and  that,  on  her  death  in  18^,  intestate,  and  no 
heir  appearing,  the  lord  bad  claimed  and  received  rent  of 
Colton,  who  had  paid  rent  to  her.  It  was,  moreover, 
denied  that  any  proclamations  had  been  made  since  1811 
for  the  heir  of  James  Phillips. 

Upon  these  facts  it  was  contended,  that  the  applicant 
was  not  entitled  to  compel  admittance;  first,  because  it 

c  2 
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was  unnecessary,  since  he  might  bring  ejectment  to  try 
his  title,  before  admittance — ^x  v.  Bennett  (a);  which 
case  it  was  insisted  was  not  overruled  by  Rex  v.  Brewer's 
Company  {b),  according  to  the  report  of  that  case  in  4  Dow- 
ling  &  Ryluid,  49S.  One  ground  at  least  of  the  decision 
as  reported,  namely,  that  the  lieir  could  not  devise  before 
admittance,  is  removed  by  the  recent  case  of  Right  v. 
Banii  (c),  where  it  was  held  that  be  might  do  so. 
Secondly,  that,  at  all  events,  the  Court  would  not  inter- 
fere in  favour  of  an  applicant  whose  claim  had  been 
•hewn  to  be  bad  by  his  acquiescence  in  the  adverse  verdict 
ofajnry.  Rexv,Bonsall(d),  Widdowsonv, Harrington (e). 
Thirdly,  that  it  would  be  useless  to  accede  to  the  appli- 
cation in  favour  of  a  party  whose  claim  must  be  barred 
by  the  operation  of  3  &  4  Will.  4,  c  37,  which  applied 
expressly  to  copyhold  as  well  as  freehold  lands  (J),  and 
removed  whatever  doubts  might  have  existed  heretofore 
as  to  the  application  of  the  former  statutes  of  limitation 
to  lands  held  by  this  tenure. 

R,  V.  Richardi,  contrd,  insisted  that  Rex  v.  Bennett 
was  overruled  by  the  later  cases,  and,  as  to  the  last  point, 
contended  that  the  effect  of  the  lapse  of  time,  however 
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material  it  might  prove  hereafter,  ought  not  to  be  con-         1836. 
sidered  in  this  stage  of  the  proceedings  ;  and  that  a  party 
claiming  as  heir  was  entitled  as  of  course  to  be  admitted. 

C0LERIDOE9  J. — I  do  not  see  any  necessity  for  making 
this  rule  absolute,  in  order  to  enable  the  applicant  to  try 
his  title.  It  seems  to  me  that  he  is  wholly  out  of  time  in 
making  this  application.  By  the  provisions  of  the  3  &  4 
Will.  4,  c  27,  it  appears  that  his  claim  to  this  property  is 
barred  by  time.  I  shall  not,  therefore,  grant  the  writ  of 
mandamus  now  prayed.  I  do  not,  however,  prejudice  his 
right  to  try  his  title  by  refusing  the  writ.  The  rule  must 
therefore  be  discharged. 

Rule  discharged. 


Granger  v.  Fry. 

rrlGHTMAN  moved  for  an  attachment  against  the  In  order  to  ob- 

sheriff  for    not    returning   the   writ.       It    had   become  ment  against  ~ 

returnable  in  vacation,  and  a  Judge's  order  obtained  for  [^^*  returof"  a 

its  return.     A  copy  of  the  order  had  been  served,  but  the  '^^  pursuant 

to  a  Judge's 

original  not  shewn.     The  question  therefore  was,  whe-  order,  the  origi. 
ther  an  attachment  could  issue  under  the  circumstances.  bcshcwnatiSe 
In  the  ordinary  case  of  applying  for  an  attachment,  the  timeofsenringa 
original  order  must  be  shewn,  but  perhaps  the  case  of  a 
sheriff  was  different*     He,  being  an  officer  of  the  Court 
whose  process  he  was  required  to  execute,   was  bound  to 
obey  it  without  being  required  to  do  so  by  an  order. 

Williams,  J.,  (after  consulting  Mr.  Hill,  the  clerk  of 
the  rules). — I  think  the  original  should  have  been  shewn,  in 
order  to  entitle  the  party  to  an  attachment  against  the 
sheriff  for  not  obeying  the  order. 

Rule  refused. 
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Where  ■  pliln- 
dffhu  given  t 
penispIoTf 


Ward  v.  Turnkb. 
JVhITEHVRST  sheveA  cause  against  a  rule  nisi  ob- 
tained by  G.  T.  White,  for  setting  aside  a  rule  absolute 
""''iiR  for  judgment  as  in  case  of  a  nonsuit,  which  had  been  ob- 
lic^ruiiie,  tsined  by  the  defendant.  It  appeared  from  the  afBdavita, 
Tcnied  from^  ^^^  ^^  plaintiif  had  not  proceeded  to  trial  at  the  Spring 
^"HiTddmrn-  Asaiaea  of  1835,  pursuant  to  his  notice.  In  the  following 
DM!  of  ihe  Trinity  Term,  a  rule  for  judgment  as  in  case  of  a  non- 
not  a  luadent  suit  was  obtained  by  the  defendant.  Cause  was  shewn 
"niaie"^^  against  it,  and  the  rule  was  ultimately  discharged  on  a 
peremptory  undertaking  given  by  the  plaintiff  to  proceed 
to  trial  at  the  then  next  Summer  Assizes.  Pursuant  to 
bis  undertaking  the  cause  was  taken  down  to  the  assizes ; 
hut,  Mr.  Justice  Vaughan  becoming  suddenly  ill,  it  could 
not  be  tried,  and  was  accordingly  made  a  remanet.  In  the 
followiu;;  term,  no  application  was  made  by  the  plaintiff  to 
enlarge  his  peremptory  undertaking,  but,  after  giving  no- 
tice of  trial  for  tlie  last  Spring  Assizes,  the  record  was 
withdrawn.  In  the  present  term  a  rule  absolute  for 
judgment  ae  in  case  of  a  nonsuit  was  drawn  up  on 
reading  the  rule  of  the  previous  Trinity  Term.  The 
object  of  the  present  rule  was  to  set  aside  the  judgment 
;ned  pursuant  to  that  rule.     It  was  contended  1 
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Gilbert  ▼.  Kirkland  (a),  that,  where  a  plaintiff  has  once  183f»> 
taken  his  cause  down  to  the  assizes,  and  it  has  been  made 
a  femtaet,  the  defendant  cannot  obtain  judgment  as  in 
ease  of  a  nonsuit,  did  not  apply  to  the  present  case,  for  there, 
no  peremptory  undertaking  had  been  given.  In  addition 
to  this,  the  defendant  must  be  considered  as  entitled  to 
his  judgtbent  on  the  ground  of  the  second  default  commit- 
ted by  him  in  withdrawing  his  record,  at  the  last  Spring 
Assize.  From  the  case  of  Dyke  v.  Edwards  (6),  it  might 
be  inferred  that  the  second  default  under  such  circum- 
stances entitled  the  defendant  to  judgment  as  in  case  of  a 
nonsuit. 

6.  71  White,  in  support  of  the  rule,  contended  that  the 
decision  in  the  case  of  Gilbert  v.  Kirkland  was  clearly  in 
support  of  the  present  application.  The  non-existence  of 
a  peremptory  undertaking  in  that  case  made  no  substan- 
tial difference  in  the  question.  A  sufficient  excuse  for 
not  fulfilling  it  was  supplied  by  the  sudden  and  unex- 
peCted  illness  of  the  Judge  who  was  to  have  tried  the 
cause.  All  that  the  plaintiff  had  undertaken  to  do  was 
**  to  bring  on  the  cause  to  be  tried  at  the  next  assizes." 
That  which  the  plaintiff  had  undertaken  to  do  had  been 
done  by  him.  As  to  the  supposed  second  default,  the  de- 
fendant could  not  now  avail  himself  of  that,  as  the  judg- 
ment absolute  had  been  obtained  on  reading  the  rule  made 
m  the  previous  Trinity  Term.  Under  those  circum- 
stancesi  he  could  not  avail  himself  of  what  had  subse- 
quently taken  place. 

CoLERfDOB,  J.-^I  think  that  when  the  facts  of  this  case 
are  looked  into,  it  will  be  seen,  that  the  case  of  Gilbert  v. 
Kitkland  has  nothing  to  do  with  it.  In  order  to  ascertain 
wbetbcrr  it  \\Mi  let  us  consider  the  circumstances  under 

(a)  Ante,  Vol.  2,  p.  163.  (b)  Ante,  Vol.  2,  p.  63. 
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which  a  rule  for  judgment  bs  in  caae  of  a  nonsuit  may  be 
obt^ned.  That  is  a  rule  given  by  the  statute  14  Gea  S, 
c.  17,  when  the  plaintiff  neglects  to  carry  his  cauiedown 
for  trial  according  to  the  practice  of  the  Courts.  Now^ 
in  an  early  case.  King  v.  Pippett  (a),  it  was  held,  that, 
when  once  the  plaintiff  had  taken  the  cause  down  for  trial, 
the  defendant  was  not  entitled  to  judgment  as  in  case  of  a 
nonsuit  for  a  second  default,  but  must  resort  to  his  re- 
medy by  carrying  the  cause  down  by  proviso.  The  case 
of  Gilbert  v.  Kiriland  decides  no  more  than  this,  that, 
where  the  plaintiff  has  once  taken  down  his  cause  for  trial, 
it  does  not  signify  whether  he  afterwards  is  passive^  and 
takes  no  step  in  the  cause,  or  whether  he  gives  notice 
of  trial,  and  abandons  it;  and  that  the  defendant  in  nei- 
ther case  is  entitled  to  move  for  judgment  as  in  case  of  a 
nonsuit  on  the  ground  that  the  plaintiff  has  once  taken 
down  the  cause  for  trial  according  to  the  course  and  prac- 
tice of  the  Court,  and  that  therefore  the  statutable  mode 
of  proceeding  is  taken  away. 

Here,  the  pluntiff  had  failed  to  take  the  cause  down 
for  trial,  and  been  in  default,  and  the  defendant  conse- 
quently had  a  right  to  bis  remedy  under  the  statute,  and 
had  a  rule  nisi  accordingly.  That  rule  was  discharged, 
not  because  it  was  improperly  obtained,  but  on  condition 
of  the  plaintiff  undertaking  to  try  the  action  at  the  next 
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undertaking,  and  if  that  had  been  done,  no  doubt  the         1836. 
Court  would  have  looked  into  all  the  facts  of  the  case.      "    ' 

Ward 

The  only  use  of  the  subsequent  default  is  to  see  how  far  _  v. 
the  plaintiff*  may  be  excused,  and  whether  he  is  entitled  to 
an  extension  of  time.  I  think,  therefore,  the  case  of  Gil' 
beri  V.  Kirkland  does  not  apply,  and  that  it  was  not  an  ir- 
regularity for  the  defendant  to  sign  judgment  as  in  case  of 
a  nonsuit  two  terms  after ;  and,  as  at  present  the  case  ap- 
pears before  the  Court,  I  do  not  see  on  the  facts  that  the 
plaintiff*  is  entitled  to  further  time  to  try  the  cause. 

Rule  discharged. 


COURT  OF  COMMON  PLEAS. 

IN  THB  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 
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former.  On  mo- 
tion, the  Conit 
directed  tbe 


Dob  d.  Swinton  v.  Sinclair  and  Others. 
X  HIS  was  an  action  of  ejectment,  which,  with  all  mat- 
ters in  difference  between  the  parties,  had  been  referred 
to  an  arbitrator,  and  who  had  awarded  in  favour  of  the 
lessor  of  the  plaintiff,  but  had  directed  two  sums  of  30^ 
and  SO/,  to  be  paid  by  him  to  the  defendants  by  way 
of  compensation  for  certain  erections  on  the  demised 
premises. 

G.  T.  While,  in  Hilary  Term,  obtained  a  rule  nisi  to  set 
off  the  above  sums  against  the  costs  of  the  lessor  of  the 
plaintiff  in  the  action  of  ejectment. 

Humfrey  and  Heaton  shewed  cause. — They  produced  an 
affidavit  made  by  the  defendant's  attorney,  wherein  it  was 
sworn  that  a  greater  sum  than  50/.  was  due  to  him  from 
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O.  T.  White^  in  support  of  his  rule. — As  between  the 
parties  themselves,  the  set-off  is  clearly  allowable — Doe  d. 
Hope  T.  Carter  (a) :  the  only  question  is,  as  to  how  far  it  is 
affected  by  the  attorney's  lien.  In  Howell  y.  Harding  (b  ), 
it  was  held,  that  the  plaintiff  is  entitled  to  set  off  interlocu- 
tory costs  in  the  same  cause  payable  by  him  to  the  de- 
fendant, against  the  debt  and  costs  recovered  by  him  on 
the  final  result  of  the  cause,  notwithstanding  the  objection 
of  the  defendant's  attorney  on  the  ground  of  his  lien, 
which  only  attaches  on  the  general  result  of  the  costs  &c. 
of  the  cause.  George  v.  Elston  {c)  follows  up  and  em- 
bodies the  principle  there  laid  down :  there,  a  verdict  was 
found  against  one  of  three  defendants  and  in  favour  of  the 
other  two,  and  this  Court  deducted  the  costs  of  the  two 
out  of  the  plaintiff's  costs  and  damages  against  the  one, 
without  regard  to  the  plaintiff's  attorney's  lien.  And  in 
Figes  V.  Adams  (cf),  it  was  held,  that,  if  upon  the  reference 
of  an  action  in  this  Court,  the  arbitrator  award  the  costs 
of  a  nonsuit  to  be  paid  by  the  one  party,  and  a  larger  sum 
to  be  paid  as  a  debt  by  the  other  party,  the  party  awarded 
to  pay  the  smaller  sum  is  entitled  to  a  set-off,  without 
motion. 

Per  Curiam. — We  think  the  rule  in  this  case  must  be 
made  absolute,  saving  the  lien  of  the  defendant's  attorney 
for  costs  in  the  suit.  The  first  question  is  whether  these 
damages  are  properly  (he  subject  of  a  set-off.  Newton  v. 
Newton  is  an  authority  to  shew  that  they  are.  There,  by 
an  order  of  Nisi  Prius,  it  was  agreed  that  a  verdict  should 
be  entered  for  the  plaintiff  for  nominal  damages  and  the 
costs  of  the  action,  and  that  the  plaintiff  should  pay  the 
defendant  a  sum  of  70/.  due  to  her  from  him :  and  the 
Court  permitted  the  70/.  to  be  set  off  against  the  costs  in 

(a)lM.&Scott,6I6;  8  Bmg.  (c)  Ante,  Vol.  3,  p.  419;  1 
330.  New  Cases,  513. 

(h)  8  East,  362.  (df)  4  Taunt.  632. 
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the  cause.  If  the  SOI,  awarded  in  ihia  case  can  properly 
be  considered  aa  in  the  nature  of  damages,  there  is  an  end 
of  the  question.  The  case  seems  to  us  to  fall  within  the 
spirit  of  the  rule  referred  to. 

Rule  absolute  accordingly. 


A  iMiUbla  Witt 
baring  bmn 
■Dcdcut  of 
Ibll  Court 
■gaiiut  m  It. 
toraejr  of  d» 
KiDf-t  Baiuh, 
he,  $IUt  wmo 


Ob  Mined  > 
Jodge't  otder 
to  M>]r  tb(  pro- 


■onible.     Tha 


MsQCiS  V.  BlNNS. 

JSOMPAS,  Seijt.,  on  a  former  day,  obtained  a  rule 
calling  on  the  plaintiff's  late  attorney  to  shew  cause  why  he 
should  not  pay  to  the  plaintiff  or  to  bis  present  attorney 
the  sum  of  9/.  61.  Gd.,  with  the  costs  of  the  motion.  From 
the  affidavits  in  support  of  the  application  it  appeared 
that  the  defendant  was  an  attorney  of  the  Court  of  King's 
Bench;  that  Mr.  Healey,  the  plaintiff^s  late  attorney,  on 
the  Sth  of  September,  1835,  issued  bailable  process 
against  the  defendant;  that,  after  a  sum  of  30/.  bad  been 
paid  to  Mr.  Healey  on  account  of  the  debt  and  costs  in 
the  action,  a  summons  was  taken  out  to  stay  proceedings 
on  payment  of  the  balance  of  the  debt,  together  with  the 
cosu  of  a  serviceable  writ  only ;  that,  on  the  gOth  October, 
order  was  titereupon  made  by  Gaselee,  J,,  for  stayhig 
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cordingty  taxed,  and  the  debt  and  costs  (7^  Is.)  paid  to  1836. 
Healey  on  the  31st  of  October;  that,  after  the  debt  and 
costs  had  been  so  paid,  viz.  on  the  4th  of  November,  the 
defendant  was  arrested  by  the  sheriff  of  Hants  upon  a 
capias  indorsed  for  105/.  I6s.  T^d.  and  15/.  costs;  that  a 
Judge's  order  was  thereupon  obtained  to  cancel  the  bail- 
bond  given  upon  that  arrest  for  irregularity,  with  costs  to 
be  paid  by  the  plaintiff;  that  these  costs  were  afterwards 
taxed  at  9L  6^.  6c/. ;  and  that  that  sum  was  paid  by  the 
plaintiff  to  the  defendant's  agent. 

F.  Kelly  shewed  cause,  upon  affidavits  stating,  that,  on 
the  ^th  October,  immediately  after  Mr.  Justice  Gaselee's 
order  was  pronounced,  the  plaintiffs  then  attorney  (Mr. 
Healey)  wrote  to  the  under-sheriff  at  Winchester  a  letter 
to  the  following  effect: — **  Meggs  v.  Binns.  The  defen- 
dant has  this  day  obtained  a  Judge's  order  for  the  stay  of 
proceedings  herein  on  payment  of  debt  and  costs  to  be 
taxed.  Favor  me  with  an  account  of  your  own  and  the 
officer's  charges."  That,  on  the  23rd  of  October,  Hea- 
ley received  from  the  under-sheriff  a  letter  in  answer  as 
follows: — **  Meggs  v.  Binns.  My  charges  for  warrant, 
&c.,  are  8«.,  and  the  officer's  1/.  1^.,  which  I  shall  feel 
obliged  by  your  paying  to  my  deputies,  Messrs.  Hicks  & 
Braikenridge."  That,  on  the  Slst  he  attended  with  the 
defendant's  agent  before  the  prothonotary  to  tax  the 
costs ;  that  the  prothonotary  allowed  the  costs  of  a  baiU 
able  capias^  which  costs  were  paid  by  the  defendant 
without  objection ;  that  the  defendant  was  not  an  attor- 
ney of  this  Court ;  that  a  bailable  writ  was  issued  at  the 
express  desire  of  the  plaintiff,  and  transmitted  to  the 
sheriff  of  Hants  on  the  16th  of  October ;  that  Healey,  in 
his  instructions  to  the  under-sheriff,  directed  him  to  issue 
a  warrant,  but  did  not  state  the  name  or  residence  of  any 
officer  or  other  person  to  whom  it  was  to  be  sent,  but  de- 
sired the  under-sheriff  to  give  the  defendant  credit  for 
the  30/.  paid  on  account. 
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An  sction  on  the  case  will  not  lie  against  a  party  suing 
out  a  writ  if  he  neglect  to  countermand  it  after  payment 
of  the  debt  and  costs,  st  least  malice  muBt  be  averred — 
Scheibel-v.  Fairbain{a),  Page  V.  Wiple(jb)i  and  the  Court 
will  not  indirectly  give  a  relief  on  motion  that  a  party  would 
not  be  entitled  to  in  an  action.  Here,  the  attorney 
has  done  all  that  he  was  bound  to  do,  to  prevent  the  ar- 
rest: it  was  the  defendant's  duty  to  require  a  counter- 
mand. 

Bompar,  Serjt.,  in  support  of  his  rule. — It  may  be  con- 
ceded that  a  defendant  cannot  complain  of  the  absence 
of  a  countermand  where  he  does  not  a&k  for  it,  and  where 
the  debt  and  costs  are  paid  by  mere  arrangement  be- 
tween the  parties :  but  the  case  is  different  where,  as  here, 
the  payment  is  made  under  the  order  of  a  Judge ;  for, 
in  that  case,  it  is  the  plaindfl's  duty  to  obey  that  order 
by  staying  the  proceedings ;  he  is  guilty  of  a  contempt  if 
he  does  not  do  so.  The  plaintiff's  attorney  ought  not  to 
have  issued  bailable  process  at  all. 

TiMDAL,  C.  J. — The  parties  having  been  before  the 
prothonotary,  and  the  costs  of  bailable  process  having  been 
allowed,  and  not  objected  to,  I  think  the  time  for  moot- 

g  tliitl  objection  is  gone  by.     The  only  gueation  there- 
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opinion  that  there  is  not  such  clear  evidence  of  negligence  1836. 
on  his  part  as  will  justify  us  in  interfering  in  a  summary 
manner.  It  appears  that  the  writ  issued  on  the  6th  of 
September;  that  a  considerable  period  was  allowed  to 
elapse  before  the  defendant  took  any  steps  to  effect  a 
settlement;  and  that  it  was  not  until  the  SOth  October 
that  the  order  was  obtained  for  staying  the  proceed- 
ings on  payment  of  debt  and  costs.  Upon  this  state  of 
facts,  the  first  observation  that  arises  is,  that  the  pro- 
ceedings are  not  stayed  upon  an  order  of  this  description 
until  the  debt  and  costs  are  actually  paid.  The  pay- 
ment took  place  on  the  31st  of  October :  and  the  question 
b  whether  Healey,  in  omitting  to  countermand  liis  in- 
structions to  the  sheriff  of  Hants,  has  been  guilty  of  such 
a  degree  of  negligence  as  would  deprive  him  of  any  de- 
fence to  an  action  for  a  malicious  arrest.  The  writ  was 
sent  to  the  under-sheriff  of  Hampshire^  on  the  16th  of 
October.  On  the  SOth,  after  Mr.  Justice  Gaselee's  order 
was  made,  Healey  wrote  to  the  under-sheriff  to  ascertain 
the  amount  of  his  charges.  At  this  time  he  had  no 
right  to  interpose  and  prevent  the  writ  being  executed : 
it  would  have  been  a  breach  of  his  duty  to  his  client  so  to 
have  done.  It  is  to  be  observed  also  that  Healey  had  no 
knowledge  of  the  officer,  and  therefore  could  only  com- 
municate with  the  under-sheriff.  If  he  had  written  to 
the  under-sheriff  on  the  2nd  of  November  (the  first  being 
Sunday)  to  apprise  him  that  the  debt  and  costs  had  been 
paid,  who  is  to  say  that  the  officer  was  so  near  at  hand 
that  the  under-sheriff  could  have  communicated  with  him 
to  prevent  the  defendant's  arrest  on  the  4th.  Under 
these  circumstances  I  cannot  say  that  the  attorney  has 
been  guilty  of  gross  negligence.  It  is  at  least  extremely 
doubtful  whether  this  mere  nonfeazance  would  make  the 
attorney  chargeable  at  all.  Is  the  defendant  himself  to 
do  nothing?  I  think  it  was  his  duty  to  ask  for  a  counter- 
mand.    At  the  most,  I  am  of  opinion  (though  even  that 
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IB  by  DO  means  clear)  that  there  has  been  a  very  venial 
degree  of  negligence:  but  in  that  the  defendant  himself 
has  been  to  a  certain  extent  a  sharer.  The  rule  must  be 
discharged  with  costs. 

The  rest  of  the  Court  concurring, 

Rule  discharged,  with  costs. 


Clarke  t.  Stocxen. 
A  Jadge'i  By  the  3  &  4  Will.  4,  c.  4S,  s.  39,  after  reciting  that  it 
reioadon^  is  expedient  to  render  references  to  arbitration  more 
'^""•""•y  effectual,  it  is  enacted  "that  the  power  and  authority  of 
under  the  3  It  any  arbitrator  or  umpire  appointed  by  or  in  pursuance  of 
4>,  1. 39,'  GUI-  Any  rule  of  Court,  or  Judge's  order,  or  order  of  Kisi  Prius, 
not  inue  upon  jp  any  action  now  brousht  or  which  shall  hereafter  be 
■n  ei  pttie  tp-  '  " 

pUcition.  brought,  or  by  or  in  pursuance  of  any  submission  to  re- 

ference containing  an  agreement  that  such  submission 
shall  be  made  a  rule  of  any  of  his  Majesty's  Courts  of  re- 
cord, shall  not  be  revocable  by  any  party  to  such  refer- 
ence, without  the  leave  of  the  Court  by  which  such  rule 
or  order  shall  be  made,  or  which  shall  be  mentioned  in 
ubmission,    or  by  leave  of  a  Judge;  and  the  arbi- 
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declined  to  state  the  matters  specially  on  the  face  of  his  1836. 
awards  the  defendant  stated  a  case  for  the  opinion  of  the 
Attorney-GeneraL  That  learned  person  thinking  the 
arbitrator  was  mistaken  in  the  opinion  he  had  expressed 
(no  award  had  been  made),  the  defendant,  upon  an  ex 
parte  application,  obtained  from  a  Judge,  in  pursuance 
of  the  statute,  leave  to  revoke  his  submission. 

Alexander^  on  a  former  day,  obtained  a  rule  calling 
upon  the  defendant  to  shew  cause  why  the  Judge's 
order  should  not  be  rescinded. 

JS.  F.  Richards  shewed  cause. — The  Court  has  no  autho- 
rity to  do  that  which  this  rule  prays.  The  learned  Judge 
who  made  the  order  was  aware  that  the  application  to 
him  was  ex  parte.  There  is  nothing  in  the  act  to  give 
power  to  the  Court  to  interfere  with  the  order  of  a  Judge, 
or  to  review  his  discretion  in  the  matter.  IBosanquei,  J. 
— The  question  is,  not  whether  the  Court  has  power  to 
review  the  decision  of  the  Judge,  but  whether  the  Judge 
had  power  to  make  the  order  that  has  been  obtained 
from  him,  upon  an  ex  parte  statement.]  There  are  many 
cases  wherein  Judge's  orders  are  obtained  upon  ex  parte 
applications:  as^  where  it  is  sought  to  arrest  a  defendant 
a  second  time  for  the  same  cause  of  action,  or  in  trover, 
&C.  If  the  leave  of  the  Court  or  a  Judge  to  revoke  the 
submission  must  in  all  cases  be  made  on  a  rule  nisi  or 
upon  summons,  and  upon  hearing  both  parties,  the  rule 
nisi  or  the  summons  will  operate  as  a  notice  to  the  arbi- 
trator to  make  his  award.  Besides,  if  the  Court  rescind 
this  order,  will  the  authority  of  the  arbitrator,  which  has 
been  put  an  end  to  by  the  order,  revive  ? ,  If  not,  the  re* 
sdnding  of  the  order  will  be  useless. 

Tin  DAL,  C.  J. — ^The  only  question  now  before  us  is 
whether  or  not  the  order  that  has  been  made  by  the 
VOL.  V.  D  D.  p.  c. 
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learned  Judge,  giving  the  defendant  leave  to  revoke 
bis  submission  in  tbe  case,  ought  to  be  set  aside.  Upon 
tbe  best  conBtruction  I  am  able  to  put  upon  tbe  statute,  I 
think  tbe  order  should  be  set  aside.  The  39th  section  of 
the  3  &  4  Will  4,  c.  4^,  takes  away  the  right  to  revoke 
tbe  submission,  except  on  leave  obtained  from  the  Court 
or  a  Judge.  It  appears  to  me  that  no  order  can  be  pro- 
nounced by  the  Court  or  by  a  Judge  unless  both  parties 
have  been  beard.  Inasmuch  therefore  as  in  this  case  the 
order  was  obtained  in  the  absence  of  the  plaintiff,  it  is 
the  same  thing  as  if  the  order  had  never  been  pronounced 
at  alL  What  may  be  the  effect  of  rescinding  the  order 
will  be  seen  hereafter. 

Park,  J. — In  upholding  an  order  obtained  as  this  has 
been,  we  should  be  acting  against  the  first  principle  of 
justice.  I  have  always  understood,  that,  before  a  party's 
rights  are  to  be  concluded  by  a  rule  or  order,  an  oppor- 
tunity must  be  given  to  him  to  be  beard.  The  case  of 
arrest  is  different:  there,  if  the  defendant  had  notice  of 
the  application,  he  would  of  course  abscond.  But,  with 
respect  to  the  application  for  leave  to  revoke  a  submission 
operating  as  notice  to  the  arbitrator  to  expedite  the  pub- 
lication of  bis  award,  that  supposes  gross  corruption  and 
md  that  I  never  willii 
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Court  to  review  the  decision  of  the  Judge,  I  think  it         1^6. 
clearly  exists.     Seeing  the  quantity  and  importance  of  the       clarkk 
business  that  is  now  transacted  at  chambers^  I  think  it  of  ^' 

great  importance  that  there  should  in  all  cases  be  a  liber- 
ty of  appeal. 

BosANQUET^  J* — I  am  of  opinion  that  the  authority 
given  by  the  act  to  the  Court  or  a  Judge  is  in  no  case  to 
be  exercised  without  notice  to  the  opposite  party.  It  is 
admitted  on  all  hands,  that,  before  this  statute  passed, 
the  frequent  and  groundless  revocation  of  the  authority 
of  the  arbitrator  when  he  was  prepared  to  make  his 
awards  was  an  evil  that  called  for  a  remedy.  It  seems  to 
me,  that,  if  parties  may  now  go  before  a  Judge,  and  upon 
an  ex  parte  statement  obtain  an  order  to  revoke  the  sub- 
mission, all  the  evils  that  existed  under  the  old  practice 
will  be  restored.  It  is  suggested  that  there  might  be 
danger  in  giving  notice  of  the  application,  inasmuch  as  it 
would  put  the  opposite  party  on  the  alert,  and  enable  the 
arbitrator  to  defeat  the  application  by  making  his  award 
instanter.  The  Court,  however,  cannot  presume  that  the 
arbitrator  will  act  corruptly.  If  such  a  case  were  to 
arise,  the  proper  course  would  be  to  apply  to  the  Court 

to  set  aside  the  award. 

Rule  absolute. 


JS.  V.  Richards  afterwards  obtained  a  rule  nisi  to  revoke   Qitar$  whether 

.1  !_••  -^I'l  1  f^i  the  refusal  of 

4be  submission ;  against  which  cause  was  shewn  by  Alexan-  of  an  arbitrator 
der;  and  Sir  F.Po//oc£  and  jRf  cAarcb  were  heard  in  support  ^°*JJ|^^of  his 
The  firround  upon  which  it  was  suGfGfested  that  leave  to  re-  decision  upon 

1        1        t^,         .  ,  ,  ..  .      ,,      ,  the  face  ofhii 

voke  should  be  given  was,  that  the  arbitrator  had  declined  award,  is 
to  state  specially  upon  the  face  of  his  award  the  facts  and  du^^he  c^oJrt 
int>und8  of  his  decision,  which  the  submission  authorized  ***  k""'  ^?.^® 

^^  to  revoke  his 

him  to  do.  authority,  under 

the3&4W.4, 
c.  42,  a.  89. 

The  Courts  expressly  disclaiming  to  lay  down  any  gener* 

d2 


Stocken. 
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al  rule  upon  tlie  Eiibject,  but  holding  the  application  to 
be  amnered  hy  the  affidavits  filed  by  the  plaintiff, 

Discharged  the  rule. 


HouLDiTCH  and  Another  v.  Swinfek. 
A  motion  to  re-  JSOMPAS,  Serjt.,  on  a  former  day,   obtained  a  rule 
la^y'Mnaot      Calling  upon  the  plaintiffs  to  shew  cause  why  the  outlawry 
iwruined,    j^  (hia  Case  should  not  be  set  aside,  on  the  grounds  that 


prtuiy  ippeu  the  affidavit  to  hold  to  bail  was  defective,  and  that  the  de- 
ibat  the  aitor-  fendant  had  to  the  knowledge  of  the  plaintiffbcen  abroad 
■^V"*^"*"  "**   ^"f'"g  tfis  whole  time  that  the  proceedings  in  the  action 


Petersdorff,  contrd,  submitted  that  the  party  wus  not  in 
a  situation  to  be  heard,  inasmuch  as  it  did  not  appear 
upon  the  face  of  the  afBdaviis  upon  which  the  nlotion  was 
founded  that  the  attorney  who  assumed  to  act  fur  tlie  de- 
fendant was  properly  constituted  by  the  defendant.  He 
cited  PlunAell  v.  Buchanan  (o),  where  it  was  held  that  an 
attorney  making  an  affidavit  in  support  of  an  application 
to  reverse  an  outlawry  against  a  defendant  who  does  not 
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Per  Curiam. — The  party  should  have  come  properly         IS36. 
armed :  the  rule  must  be  discharged  with  costs.  ^^    "     * 

"  HoULDITCil 

V. 

Rule  discharged,  with  costs.  Swinfen. 


ance. 


The  summons 

The  motion  was  on  a  subsequent  day  renewed,  upon  *"**  disinngiu 

,,/«,.  given  by  the 

amended  affidavits.  statute  2  Wiii. 

4,  c.  39,  are  not 
the  only  mode 

Petersdorff  shevred  cause.— To  entitle  the  defendant  to  ofp^^eeding 

,     ,      ,  ^o  outlawry. 

make  his  rule  absolute  it  is  incumbent  on  him  to  shew      A  bailable 
that  the  affidavit  of  debt  (which  in  this  case,  it  may  be  wh/ch'thede- 
conceded,  is  irregular),  is  an  essential  ingredient  in  the  oulfa^wed^Vav 
proceedings  to  outlawry.     That,  however^  is  not  so.     It  ^^s  i^ued  upon 

,       ^,     ,      n  t  1.  1  a  defective affl. 

may  be  filed  after  the  proceedings  to  outlawry  are  com-  davit— The 
plete.     In  Tidd's  Practice  (a),  it  is  said ;  "  It  is  not  neces-  u°„7;ev"ei^^^^ 
sary  that  the  affidavit  should  be  made  before  the  outlawry,  **»«  outlawry  on 

,  ,  "^      payment  of 

nor  the  sum  sworn  to  be  indorsed  on  the  capias  utlaga-  costs,  the  de- 
tum;  but  it  is  sufficient  if  there  be  an  affidavit  before  the  inga"com-*** 
defendant  is  discharged:  the  Court  having  determined  [^°^*pp®"' 
that  process  of  outlawry  is  not  within  the  statutes  for 
preventing  frivolous  and  vexatious  arrests.''  The  defen- 
dant is^  besides,  in  no  condition  to  make  this  application, 
he  has  no  locus  standi  in  judicio,  until  he  has  appeared — 
Summervil  v.  Waikins  (i),  Solly  v.  Forbes  (c). 

Bompas,  Serjt.,  in  support  of  his  rule. — Notwithstand- 
ing the  cases  cited,  it  is  clearly  not  necessary  for  the  de- 
fendant to  appear  before  moving  to  reverse  the  outlawry. 
In  Garland  v.  Noble  (d),  Plunkett  v.  Buchanan^  Bryan 
v,  Wag8taff{e),  Pigou  v,  Drummond{f),  no  appearance 

U)  9th  edit.    p.    136— citing  (0  8  D.  &  R.  208 ;  5  B.  &  C 

Fawney  v.  Allen,  M.  10  O.  2.  314;  R.  &  M.  329;  2  C.  &  P. 

(6)  14  East,  536.  125. 

(c)  3  Moore,  567.  (/)  I  New  Cases,  154 ;  1  Scott, 

(d)  1  Moore,  187-  264. 
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1836.         was  entered:    and  in  Graham  v.  Henry {g),  it  was  ex- 
HouLDiTCK     pfCMly  held  that  the  defendant  need  not  appear  before  he 
*■  morea  to  reverse  an  outlawry. 

SWIMFBIt. 

TiNDAL,  C.  J. — There  are  many  cases  where  the 
Courts  have  imposed  upon  the  party  the  entering  of  an 
appearance  or  the  putting  in  of  special  bail  as  a  condition 
of  the  reTersal.  But,  where  the  affidavit  is  defective,  it 
would  seem  very  hard  to  compel  the  defendant  to  put  in 
bail  before  he  could  be  permitted  to  come  to  the  Court  and 
say  that  the  plaintiff  is  not  entitled  to  have  bail  at  all.  I 
think  the  defendant  ought  to  be  allowed  to  have  the 
outlawry  reversed  on  entering  an  appearance,  and  upon 
payment  of  costs. 

Bompa*. — The  defendant  ought  not  to  be  compelled 
to  pay  the  plaintiff  the  costs  of  the  proceedings  that  have 
been  irregularly  taken  against  htm.  The  plaintiff  ought 
not  to  have  issued  a  capias :  he  should  have  proceeded  by 
distringas  in  the  mode  pointed  out  by  the  statute  3  Will. 
4,  c.  39— Fra«CT-  v.  Case,  2  M.  &  Scott,  720. 

TiNDAL,  C.  J. — Notwithstanding  the  defective  affidavit, 
the  capias  is  still  a  valid  writ.     I  do  not  find  any  words  in 
! statute  a  Will. 4,  c.  39.  toconiiiela  party  top 
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setting  aside  the  outlawry  on  payment  of  costs,  and  on         1836. 
the  defendant's  entering  an  appearance.  j^^  ^  ^^^^ 

SwiNFBN 

The  rest  of  the  Court  concurring, 

Rule  absolute  accordingly. 


Lyng  V,  Sutton. 

X  HIS  cause  and  all  matters  in  difference  between  the  Where  a  cause 
parties  were  referred  to  an  arbitrator.  The  arbitrator,  a  verdirt  mIct- 
in  the  course  of  the  last  vacation,  directed  a  verdict  to  be  ^*  ■  motion  to 

impeach  the 

entered  for  the  plaintiff  on  the  second  count  of  the  de-  award  must  be 
claration,  with  30/.  damages.  the  f^^^  four 

dayi  of  the  fol* 
lowing  term. 

Mansel,  on  a  former  day,  obtained  a  rule  nisi  to  refer 
back  to  the  arbitrator,  on  the  ground  that  he  had  omitted 
to  make  any  award  touching  a  point  in  equity  which  was 
one  of  the  matters  in  difference  referred  to  him. 

Mannings  contra,  objected  that  the  application,  not 
having  been  made  within  the  first  four  days  of  the  Term, 
could  not  be  entertained.  He  relied  on  Borratvdaile  v. 
Hitchener  (a),  where  it  was  held,  that,  if  a  verdict  for 
a  plaintiff  be  taken  at  Nisi  Prius,  subject  to  the  award  of 
an  arbitrator,  and  the  award  be  made  before  the  Term, 
the  defendant  can  only  impeach  it  within  the  first  four 
days  of  the  Term. 

Mansel^  in  support  of  his  rule,  submitted  that  the  rule 
upon  which  Borrowdaile  v.  Hitchener  turned  applied  only 
to  cases  where  it  was  sought  to  impugn  the  verdict: 
whereas,  here,  if  the  equitable  jurisdiction  of  the  Court 
failed  the  plaintiff,  he  would  altogether  lose  his  remedy 

(a)  3  Bos.  &  Pull.  '44. 
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in  equity  for  that  upon  which  the  arbitrator  had  omitted 
to  adjudicate. 

Per  Curiau. — If  the  point  suggested  was  mtended  to 
to  be  referred,  and  by  mistake  was  not  referred,  the 
plaintiffis  not  concluded.  The  application  should  have 
been  made  within  the  first  four  days.  We  ought  to  he 
very  tenacious  of  relaxing  the  rule. 

Rule  discharged,  without  costs. 


HoopPELL  V.  Leigh. 
Upaowrluof  XHIS  was  an  action  of  covenant  for  non-repair  of  the 
Osl^riff  demised  premises.  The  defendant  suffered  judgment  by 
when  iba  di-  default,  end  the  damages  were  assessed  upon  a  writ  of 
dcTioi.,  the  inquiry  before  the  sheriff  of  Exeter,  at  \SL  \^t.  The 
on  ibenmc  protboDotary  having  taxed  the  costs  according  the  re- 
Sluiifortbe  ducedscaledirectedby  the  rule  of  Hilary  Term,  l834(o), 
ihniiE  applicable  to  trials  before  the  sheriff. 

Hoggins,  for  the  plaintiff,  moved  that  the  o£Gcer  might 
review  his  taxation.     He  contended  that  the  directions  in 
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apply  to  writs  of  inquiry ;  but  inasmuch  as  it  appeared  to         1836. 
have  been  the  practice  in  the  office  to  tax  such  costs  upon 
the  like  principle,  the  rule  was 

Refused. 


CoLB  and  Another  v.  Lb  Souef  and  Another. 

ASSUMPSIT  for  money  paid,  for  interest,  and  for  inaimmiwit 
money  due  upon  an  account  stated.  to'thT^o^^e 

Pleas — first,  non  assumpsit — secondly,  as  to  173/.  5s.  defendants, 

.  .  they  pleaded 

parcel  of  the  sums  of  money  in  the  first  and  third  counts  specially  dr- 
mentioned,  and  the  promises  in  the  declaration  mentioned  ^h^^^.^ 
so  far  as  related  to  the  said  sum  of  173/.  5«.— that,  there-  JJ>epoUcyof 

insurance  in  re- 

tofore,  and  before  the  plaintiffs  were  retained  or  employed  spect  of  whicii 
as  thereinafter  mentioned,  certain  goods  of  a  large  v^lue,  weremi^ehad 
to  wit,  of  the  value  of  5000/.,  had  been  and  were  at  Lon-  ^°  ^^"•f 

'  '  as  to  be  utterly 

don  shipped  and  loaded  in  and  on  board  of  a  certain  ship  unavailing. 

.    ,         ,  ^    Upon  special 

or  vessel  called  the  Pomona,  to  be  carried  and  conveyed  demurrer,  on 
therein  from  London  aforesaid  to  Falmouth,   and  from  w^om^^others 
thence  on  a  voyage  to  a  certain  place  beyond  the  seas,  to  that  tiie  plea  was 

•^    ®  i^  /  argumentative 

wit,  to  Oporto,  and  that  the  defendant,  before  and  at  and  and  amounted 
after  the  time  of  retaining  and  employing  the  plaintiffs  as  rai  isnie^The 
thereinaft;er  mentioned,  were  interested  in  the  said  goods  ^^tWnk^"** 
to  a  large  value  and  amount,  to  wit,  to  the  value  and  plea  good,  but 
amount  of  all  the  monies  which  they  retained  and  em-  plaintiff  to  witii- 
ployed  the  plaintiffs  as  thereinafter  mentioned  to  cause  to  ^^^r  andVe- 
be  insured  thereon :  of  all  which  several  premises  the  ^^7^  ^^^> 

,         ,  ,  without  costs. 

plaintiffs  before  and  at  the  time  of  their  being  retained 
and  employed  as  thereinafter  mentioned,  to  wit,  on  &c, 
had  notice :  that,  before  and  at  the  time  when  the  plain- 
tiffs were  retained  and  employed  as  thereinafter  men- 
tioned, the  plaintiffs  were  insurance  brokers,  and  used, 
exercised,  and  carried  on  the  business  and  employment  of 
insurance  brokers ;  and  thereupon,  theretofore,  to  wit,  on 
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&C.  lut  aforesaid,  the  defendantB,  at  the  plaintiffs'  re- 
quest, reuined  and  employed  the  plaintiffs  as  insurance 
brokers  and  agents  in  that  behalf,  for  compensation  and 
reward  to  them  in  that  behalf,  to  effect  and  cause  to  be 
made  for  the  benefit  of  the  defendants  an  insurance  to  the 
amount  of  a  certain  sum  of  money,  to  wit,  SOOO/.,  upon 
the  said  goods  in  the  said  ship  or  ressel,  upon  and  for  the 
said  voyage  from  Falmouth  to  Oporto ;  of  which  said  re- 
tainer and  employment  the  plaintiffs  then  accepted,  and 
in  consideradon  of  the  premises  then  promised  the  de- 
fendants to  do  and  perform  their  duty  as  such  brokers 
and  agents  as  aforesaid  in  that  behalf;  and  thereupon  it 
then  became  and  was  the  duty  of  the  plaintiffs  as  such 
brokers  and  agents  of  the  defendants  as  aforesaid,  to  use 
due  and  proper  care  and  skill  in  and  about  the  effecting 
and  causing  to  be  made  such  insurance  as  aforesaid :  that 
the  plaintiffs,  well  knowing  the  premises  and  that  the  said 
goods  had  been  shipped  and  loaded  at  London  as  afore- 
Mud,  and  not  at  Falmouth  as  aforesaid,  but  neglecting 
their  duty  in  that  behalf  did  not  nor  would  use  due  or 
proper  skill  in  and  alwut  the  effecting  and  causing  to 
be  made  the  same  insurance^  but  wholly  neglected  so  to  do, 
andf  OD  the  contrary  thereof,  as  and  for  the  purpose  of  ef- 
fecting such  iniurance  as  aforesaid,  carelessly,  negligently, 
unskilfully,  and  improperly  effected  and  caused  to  be  made 
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said  goods  or  upon  any  part  thereof,  and  thereby  the  1836. 
defendants  were  prevented  from  having  and  never  had  any 
insurance  on  the  said  goods  or  on  any  part  thereof,  or  any 
indemnity,  benefit,  or  advantage  whatever  of  or  from  the 
said  policies  of  assurance,  and  the  said  goods,  by  means  of 
the  premises,  and  of  the  carelessness,  negh'gence,  and 
want  of  skill  and  improper  conduct  of  the  plaintiffis  as 
such  insurance  brokers  and  agents  of  the  defendants  in 
that  behalf  as  aforesaid,  were  wholly  uninsured  of  or  for 
the  said  voyage  from  Falmouth  to  Oporto :  and  that  the 
said  sum  of  17S/.  5s.  was  and  is  the  amount  of  certain  pre- 
miums of  insurance  and  expenses  upon,  of,  and  relating  to 
the  said  policies  of  assurance,  and  paid  and  incurred  by 
the  plaintiffs  in  and  about  and  relative  to  the  same  and 
the  effecting  and  causing  the  same  to  be  made-*verifica- 
tion. 

To  the  first  plea  the  plaintiffs  added  the  similiter,  and 
to  the  second  demurred  specially,  assigning  for  causes— 
that  the  defendants  in  and  by  their  said  second  plea 
specially  pleaded  and  relied  upon  matter  amounting  in 
effect  to  a  general  traverse  of  the  promise  laid  in  the  de- 
claration as  fiur  as  such  promise  related  to  the  causes  of 
action  in  the  commencement  of  that  plea  referred  to-^ 
that  the  plea  was  a  multifarious,  argumentative,  and  insuf- 
ficient mode  of  pleading  the  plea  of  non  assumpsit  to  the 
last-mentioned  causes  of  action — that  the  said  second  plea 
concluded  with  a  verification  and  purported  to  be  a  spe- 
sial  plea  in  avoidance  of  the  last-mentioned  causes  of 
action,  without  in  any  manner  confessing  even  a  prim& 
facie  or  colorable  title  or  right  of  action  in  the  plaintiffs — 
that  the  said  second  plea  did  not  state  any  fact  which  arose 
after  the  causes  of  action  which  it  professed  to  answer  had 
accrued  to  the  plaintiffs,  nor  did  it  contain  any  matter  of 
law  in  answer  to  the  last-mentioned  causes  of  action, 
nor  did  it  state  any  matter  of  law  or  of  fact  in  avoidance 
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of  any  or  of  any  part  of  the  causes  of  action  in  the  decla- 
ration alleged— that  the  said  second  plea  contained  mate- 
rial allegations  at  variance  and  inconsistent  with  each 
other,  inasmuch  as  it  contained  averments  shewing  that 
the  sunt  of  173/.  5s.  therein  and  in  the  declaration 
mentioned  was  paid  by  the  plaintiffs  as  and  for  certain 
premiums  of  insurance  and  expenses  paid  and  incurred  in 
consequence  of  the  retainer  of  the  defendants,  and  yet  at- 
tempted to  state  and  to  tender  for  issue  certain  facts  from 
which  it  was  sought  to  be  inferred  that  the  same  payments 
and  expenses  were  made  and  incurred  in  the  plaintiffs' 
own  wrong,  and  without  any  request,  retainer,  or  instruc- 
tion of  or  from  the  defendants — that  in  and  by  the  said 
second  plea  it  was  admitted  that  there  was  an  account 
stated  between  the  plaintiffs  and  defendants  as  in  the  de- 
claration alleged,  and  it  was  also  implied  and  admitted 
that  the  said  sum  of  173/.  5s,  was  an  item  in  such  amount, 
and  that  upon  such  account  a  balance  to  that  amount  re- 
mained to  the  credit  of  the  plaintifTs,  and  yet  in  and  by 
the  said  second  plea  there  was  not  shewn  any  matter  or 
matters  in  avoidance  of  or  as  a  set-off  against  the  said 
item  or  sum  of  173/.  5s,,  but  in  a  subsequent  part  of  the 
plea  it  was  attempted  to  be  shewn  that  the  said  sum  of 
17S/.  5s,  never  was  a  valid  debt  in  account  or  otherwise 
from  the  defendants  to  the  plaintiff's,  and  it  was  slated 
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second  plea  contained  various  allegations  upon  no  one  of  1836. 
which  could  the  plaintiffs  take  issue  without  thereby  ad- 
mitting the  truth  of  the  other  allegations  in  the  plea,  which, 
though  wholly  false  or  unfounded,  would  materially  em* 
barrass  the  plaintiffs  on  the  trial  of  the  cause,  and  in  the 
recovery  of  their  demand. — Joinder. 

Mannings  in  support  of  the  demurrer. — The  plea  is  bad 
inasmuch  as  it  does  not  confess  and  avoid  the  matters 
alleged  in  the  declaration,  and  merely  amounts  to  the  ge- 
neral issue.  It  does  not  fall  within  either  of  the  cases  that 
form  an  exception  to  the  general  rule  that  that  which 
may  be  given  in  evidence  under  non  assumpsit  cannot  be 
pleaded  specially.  These  exceptions  are,  first,  where  the 
matters  alleged  in  the  declaration  are  confessed  by  the 
plea  and  avoided  by  matter  ex  post  facto ;  secondly,  where 
the  matters  alleged  are  avoided  by  matter  of  law,  that  is  by 
matters  of  fact  involving  matters  of  law — Can-  v.  Hinch' 
cliffe  (a),  Maggs  v.  Ames  (6).  The  new  rule  of  Hilary 
Term,  4  Will.  4,  s.  1,  which  provides,  that,  ^^  In  all 
actions  of  assumpsit,  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law" — Cleaves  the 
matter  just  where  it  was.  Here,  the  plaintiff's  declare  for 
money  paid  to  the  use  of  the  defendant.  Under  non 
assumpsit  the  defendants  might  have  given  in  evidence 
any  thing  to  shew  that  the  money  was  not  in  fact  paid  to 
their  use.  [Tindal,  C.  J. — ^You  might  have  put  in  a  re- 
plication denying  the  whole  of  the  matters  alleged  in  the 
plea.]  It  may  admit  of  great  doubt  whether  we  could 
safely  have  replied  de  injuria.     We  might  have  been  em- 

(a)  7  D.  &  R.  42;   4  B.  &  0.         (b)  1  M.  &  P.  294;  4  Bing. 
547.  "170,  nom.  Maggs  v.  Anson. 
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barrasaed  by  the  admission  of  lome  of  the  facts  alleged  in 
the  plea.  [Tindal,  C.  J. — The  defence  is,  that  the  policy 
in  respect  of  vhich  the  alleged  payments  were  made  was 
so  framed  by  the  pUititiSa  as  to  be  utterly  useless  to  the 
defendants :  if  so,  why  may  not  that  form  the  subject  of 
a  special  plea?    I  think  you  had  better  amend.] 

Morning  expressed  his  willingness  to  amend  without 
costs :  but  this  was  not  acceded  to  by  the  other  side. 

Barttow,  contr^. — It  is  by  no  means  clear  that  this  , 
would  not  have  been  a  good  plea  before  the  new  rules. 
Magg  v>  Amet  is  an  authority  in  its  favour.  But,  at  all 
events,  since  those  rules,  there  can  be  no  doubt.  The  gene- 
ral policy  of  the  new  rules  was  to  encourage  the  putting  of 
defences  specially  upon  the  record.  Under  non  assump- 
sit, the  proposed  defence  would  have  been  excluded.  The 
third  rule,  in  assumpsit,  proves  that,  "  In  every  species  of 
assumpsit,  all  matters  in  confession  and  avoidance,  includ- 
ing not  only  those  by  way  of  dischai^e,  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
Bpeciolly  pleaded."  Here  the  transaction  is  voidable  in 
conseqtfence  of  the  neglect  of  the  defendants. 
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1836. 

HoLLis  0.  Freer  and  Others. 

Replevin. — ^The  defendants  prayed  judgment  of  the  The  plaintiff;  in 
original  writ  issued  in  this  behalf,  because  they  said  that  ii^gaftl("rpi!dnr 
the  pUdntiff  before  and  at  the  time  of  the  suing  forth  of  "» *«  «>""'y 

*  ...  ...        court  and  before 

the  said  original  writ  in  this  behalf  was  and  still  is  married  its  remoTai  by 
to  one  John  Osborne  then  and  yet  her  husband,  who  is  Heia,  thatThe 
still  liring:  and  this  the  defendants  were  ready  to  verify:  ^'^^^'^^'^^ 
they  then  proceeded  to  avow  for  146/.  rent  in  arrear  for 
two  half-years'  rent  under  a  demise  at  the  yearly  rent  of 
187A 

The  plaintiff  replied  that  the  suit  was  commenced  by 
plaint  and  without  any  writ  in  the  county  court  of  the 
sheriff  of  Stafford,  and  that  after  the  same  was  so  com- 
menced as  aforesaid  and  while  it  was  pending  in  that 
G>urt,  the  defendants,  for  the  purpose  of  removing  the 
same  therefrom  into  this  Court,  issued  and  prosecuted  a 
certain  writ  of  our  lord  the  King,  being  the  writ  in  the 
plea  mentioned,  called  a  re.  fa.  lo.,  &c,  &c — ^verification. 

General  demurrer  and  joinder. 

Addison,  in  support  of  the  demurrer. — The  replication 
is  no  answer  to  the  plea,  and  entirely  admits  the  defence 
therein  contained :  and  the  plea  itself  is  unexceptionable — 
Milner  v.  Milnes  (a).  In  Morgan  v.  Painter  (6),  it  was 
held,  that,  if  the  plaintiff  take  husband  after  suing  out 
the  writ,  and  before  the  declaration,  the  defendant  cannot 
give  her  coverture  in  evidence  under  the  general  issue, 
but  must  plead  it  in  abatement.  Whether  the  marriage 
were  before  or  after  the  commencement  of  the  action  is 
iromateria]. 

J?.  V.  Richards^  contra. — The  plaint  was  levied  by  the 

{a,  3  Term  Rep.  62?.  {h)  6  Term  Rep.  265. 
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pUintiffin  her  maiden  name,  the  re.  fa.  lo.  was  sued  out,  not 
by  her,  but  by  the  defendants ;  and  the  plaintiff's  marriage 
took  place  after  the  commencement  of  the  suit  in  the 
county  court,  and  before  the  removal  of  the  plaint  to  this 
Court  by  re.  fa.  lo.  The  consequence  of  this  demurrer 
being  allowed  will  be  the  forfeiture  of  the  replevin  bond ; 
for,  the  suit  cannot  be  continued.  The  general  rule,  as 
laid  down  in  Bac.  Abr.  Abatement  {G,),  is,  that,  where  the 
action  has  been  properly  commenced,  the  defendant  can- 
not fay  a  plea  in  abatement  avail  herself  of  her  subsequent 
marriage  to  defeat  the  action.  And  in  Haddock  v.  Howard, 
Barnes,  355,  where  the  defendant,  whilst  a  feme  sole,  was 
arrested  in  the  Palace  Court,  and  a  day  or  two  af^r  the 
arrest  married,  and  then  removed  the  plaint  by  hah.  corp. 
into  this  Court,  and  pleaded  her  coverture  in  abatement ; 
the  Court  set  aside  the  plea.  Here,  the  situation  of  the 
plaintiff  is  altered  by  the  removal  of  the  plaint  by  the  de- 
fendants :  and  the  true  question  is,  whether  they  can  be 
permitted  so  to  alter  the  situation  of  the  plaintiff  as  to 
work  a  forfeiture  of  the  bond.  [Tindal,  C.  J. — Is  it  not 
s  virtual  compliance  with  the  bond  ?]  By  the  marriage  of 
the  p1aintiff>the  suit  is  abated:  in  must  be  commenced  de 
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to  the  condition.     That  may  be  so :  but,  if  it  be,  it  is  a         1836. 
consequence  which  follows  from  the  legal  effect  of  the  re.        ..  ^ 
fa.  Iq.,  and  which  we  cannot  help.     The  judgment  must  be  v. 

that  the  writ  abates. 

Rule  accordingly. 


FREEa. 


Graham  v.  Bbaumont. 

ilZ^/i77A^,  for  the  defendant,  obtained  a  rule  nisi  for  Icisnoobjec 
costs  under  the  43  Geo.  3,  c.  46,  s.  8,  on  the  ground  that  d^lit'Ud'n ' 
the  defendant  had,  without  reasonable  or  probable  cause.  <>ppo«'"K  *  "<>■ 

^  '    Uon,  that  It  baf 

been  arrested  for  600/.,  and  the  plaintiff  had  only  reco-  ^^^  *^om 
▼ered  550L    The  defendant  had  paid  500/.  into  Court.       u|!^n  which'the 

rule  was  due,  if 

■n  o     -^       I  ^  It  ^  sworn  be- 

BompaSf  Serjt.,  shewed  cause.  Ibre  cause  ac- 

tually shewn. 

The  defendant  (in  person),  in  support  of  the  rule,  ob-  for  cosu  under 
jected  that  the  aflSdavit  upon  which  cause  was  shewn  had  ^46^,^3^h^' 
been  sworn  after  the  day  upon  which  the  rule  was  due.       discretion  of  the 

Court  is  not 
to  be  governed 

BosANQUST,  J.,  referred  to  a  note  on  the  case  of  Haar  ^y  <^«  amount 
▼.  Hill  (a) f  where  it  is  said  that  '^  where  no  particular  time 
is  prescribed  for  filing  the  affidavits  on  which  a  party  shews 
cause,  they  may  be  sworn  and  filed  at  any  time  before  shew* 
ing  cause, though  after  the  day  appointed  by  the  rule;'* and 
to  TUley  v.  Henley  (6),  where  it  was  expressly  held  that  af- 
fidavits sworn  before  the  time  of  shewing  cause,  although 
after  the  time  mentioned  in  the  rule  nisi,  may  be  read, 
unless  by  the  terms  of  the  rule  it  be  required  that  they 
shall  be  filed  by  a  particular  day;  and  Braine  v.  Hunt  (c), 
where  it  was  held  that  affidavits  on  shewing  cause  are  in 
time  if  sworn  at  any  time  before  cause  is  shewn. 

The  objection  being  overruled — 

(a)  1  Chit  Rep.  27-  W  1  Chit.  Rep.  136. 

(c)  Ante,  Vol.  2,  p.  391. 

VOL.  V.  s  n.  P.  c. 
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1836.  The  defendant  proceeded  to  support  liis  rule — contend- 

griham       *"8  *li*'  'l**  amount  of  the  verdict  was  prima  &cie  proof 
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of  the  vant  of  Teasonable  and  probable  cauae  to  arrest 
for  the  amount  aworn  to. 

TiKDAL,  C.  J The  statute  43  Geo.  3,  c.  46,  s.  3,  was 

not  intended  to  apply  to  a  case  where  the  plaintifT  might 
reasonably  be  supposed  to  believe  that  bis  debtor  owes 
him  the  sum  fur  which  be  arrests  him.  It  must  not  be  a 
mere  measuring  cast.  Neither  do  I  agree  that  the  verdict 
of  the  jury  is  that  by  which  our  discretion  is  to  be  guided. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


Beasley  r.  Clarke. 
In  mtpM*,  tha  X  HIS  was  an  action  of  trespass  brought  for  the  pur- 
Bed  the  WM^  '  pose  of  trying  a  righ  t  of  way.  At  the  trial  before  Gaielee, 
SbUmdofun-  ^''  "*  '''*  ^**  Summer  Assizes  at  Lincoln,  a  verdict  was 
dn  >  right  of  found  for  the  plaintiff,  damages  one  shilling.  In  the  fol- 
doui  in  which  lowing  Micbaelmas  Term,  Goulbura,  Serjt.,  obtained 
St''i^u°ifiT-  '"'^  ""'  *""'  *  "^^  *"^1  o"  *he  grounds  of  misdirection, 
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In  this  case,  the  defendant  justifies  the  trespasses  com-  lKd6. 
plained  of  in  the  declaration  under  a  right  of  way  over 
the  closes  in  which  &c.  In  his  second  plea,  he  claims  the 
way  as  having  been  used  for  twenty  years  without  inter- 
ruption by  the  occupation  of  his  farm ;  and,  in  the  last 
plea,  as  having  been  used  for  forty  years  by  the  occupiers 
of  the  same  farm  as  of  right  and  without  interruption. 
To  the  second  plea  the  plaintiflT  replies,  ''  that  when  the 
occupiers  of  the  defendant's  farm  used  the  way,  they  used 
it  with  the  leave  or  licence,  sufferance,  or  permission  of 
the  occupiers  of  the  plaintiff's  closes;"  which  leave  and 
licence  is  traversed  by  the  defendant  in  his  rejoinder.  To 
the  last  plea  the  plaintiff  replies  by  traversing  that  the  oc- 
cupiers of  the  defendant's  farm  have  for  and  during  the  full 
term  of  forty  years  and  upwards  as  of  right  had  and  used 
*  the  way  without  interruption.  The  jury  found  a  verdict 
for  the  plaintiff  upon  both  these  pleas ;  and  the  question 
arises  before  us  on  a  motion  to  set  aside  the  verdict  as  well 
upon  the  ground  of  misdirection  as  also  that  it  is  against 
the  weight  of  the  evidence.  The  misdirection  complained 
of  is,  that  the  learned  Judge,  upon  the  issue  joined  on  the 
last  plea,  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff if  they  believed  the  evidence  that  a  former  occupier  of 
the  defendant's  farm  had  applied  for  and  obtained  leave  to 
use  the  way  in  question,  and  that  he  had  paid  an  acknow- 
ledgment for  such  user.  It  being  contended  on  the  part 
of  the  defendant,  that,  if  such  evidence  was  admissible  at 
all  under  the  5th  section  of  the  statute  2&S  Will.  4,  c  71, 
at  all  events  it  was  not  admissible  under  a  traverse  of  the 
user  for  forty  years,  but  that  the  plaintiff  ought  to  have  re- 
plied that  the  way  was  used  by  leave  and  licence,  as  he 
had  done  to  the  plea  which  claims  the  way  for  twenty 
years.  This  objection  on  the  part  of  the  defendant  rests 
on  the  5th  section  of  the  act  above  referred  to,  by  which 
it  is  enacted,  '*  that,  if  the  other  party  intends  to  rely  on 
any  cause  or  matter  of  fact  or  of  law  not  inconsistent  with 

e2 
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the  simple  fact  of  enjoyment,  tlie  same  shall  be  specially 
alleged  aiitl  set  furtb  in  answer  to  the  allegation  of  the 
|}artj  claiming,  and  shall  not  be  received  in  evidence  on 
any  general  traverse  or  denial  of  such  allegation."  The 
question,  therefore,  turns  upon  the  construction  and  mean- 
ing of  this  clause— whether  by  the  expression  that  any  mat- 
ter  must  be  pleaded  which  ia  "  not  inconsistent  with  the 
simple  fact  of  enjoyment,"  the  legislature  intended  to  com- 
pel the  plaintilTto  i-eply  in  nil  cases  the  special  facts  and 
circumstances  which  shew  that  the  way  was  not  used  un- 
der a  claim  of  rigbtj  or  whether  it  only  meant  to  compel 
the  plaintiff  to  reply  all  collateral  matters  which  may  de- 
feat the  right  of  way.  And,  whatever  might  have  been 
our  opinion,  if  the  matter  had  been  res  integra,  we  think 
the  interpretation  which  has  been  put  upon  this  clause  by 
the  Court  of  King's  Bench  in  the  recent  cai>e  of  Tickeli  v.  • 
Brune,  may  beheld  to  be  the  construction  to  be  put  upon 
the  statute ;  and,  according  to  tliat  construction,  we  held, 
that,  under  a  replication  denying  that  the  defendant  had 
used  the  way  for  forty  years,  as  of  right  am)  without  in- 
terruption, the  plaintiffis  at  liberty  to  shew  the  character 
and  description  of  the  user  and  enjoyment  of  the  way  dur- 
ing any  part  of  the  time ;  as,  that  it  was  used  by  stealth, 
or  in  the  absence  of  the  occupier  of  the  close  and  without 
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would  certainly  be  extremely  inconsistent  if  the  defendant         1836. 
should  be  allowed  to  insist  upon  a  verdict  in  his  favour  for 

*^  BEASr.ET 

the  right  of  way  when  claimed  by  him  as  of  right  and  with-  v. 

Cli  AK  RC 

out  interruption  for  the  last /arit/  years*  whilst  upon  the 
same  record  the  plaintiff  should  be  entitled  to  retain  the 
verdict  in  his  favour  upon  the  issue  raised  on  the  second 
plea,  estabhshing  the  same  way  to  have  been  used  for  the 
last  twenty  years  by  the  leave  and  licence  of  the  plaintiff. 

Upon  the  other  giound  of  objection,  that  the  verdict  is 
against  evidence,  we  can  only  observe  there  was  evidence 
on  both  sides  for  the  consideration  of  the  jury,  and  we 
cannot  so  clearly  see  that  it  preponderated  in  favour  of  the 
defendant  as  to  induce  us  to  disturb  the  verdict. 

Rule  discharged. 


an  oti' 


Foot,  Demandant,  Shireff,  Tenant. 

M3.  ANDREWS^  on  a  former  day,  on  the  part  of  the  yiY^^^e 
tenant,  obtained  a  rule  nisi  to  set  aside  the  writ  of  grand  innal  wnt  of 

/  •  "^  ^  right  had  been 

cape  issued  herein^  and  all  proceedings  on  this  writ  of  Mft  aside  by  r 
rights  for  irregularity,  with  costs — upon  affidavits  stating  J^^^  ^\^^  Uiuing 
that  the  Vice  Chancellor  had  (on  the  grounds  stated  in  the  ![^*hucjfurt  wt 
report  of  a  former  motion  in  this  case — Foot  v.  Shireff ^  wide  the  Utter 
ante*  VoL  4,  p.  652),  set  aside  the  original  writ,  with  costs ;  cmu,  the  de- 
and  that  the  decree  of  the  Vice-Chancellor  had  been  af-  ^*"^,',y^p^^^ 
firmed,  on  appeal,  by  the  Chancellor.  no»c«  ^*»»^  **« 

abandoned  it. 

Bompas,  Serjt.,  contra,  admitted  that  the  grand  cape 
must  be  set  aside ;  but  contended  that  the  tenant  was  not 
entitled  to  the  costs  of  the  rule,  it  appearing  by  the  affidavits 
filed  in  answer  to  the  rule,  that  the  grand  cape  had  issued 
after  the  motion  in  this  Court  and  before  the  application 
to  the  Vice-Chancellor,  and  that,  before  this  motion  was 
made,  the  demandant's  attorney  had  given  notice  to  the 
tenant*8  attorney  that  the  grand  cape  was  abandoned. 


Foot 
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B.  AndretOi,  in  support  of  his  rule,  submitted  that,  in- 
aunucb  m  the  grand  cape  had  issued  irregularly,  and  it 
Otm.         was  necessary  for  the  tenant  to  come  to  the  Court  to  ba*e 
Ten.         it  set  aside,  he  was  entitled    to   costs — Com.  Dig.  Ea- 
toign,  (C). 

Pbr  Ccriah. — This  is  a  motion  in  a  real  action  in  which 
no  costs  are  by  the  general  rule  allowed.  Stili,  however, 
interlocutory  costs  even  in  writs  of  right  are  in  the  discre- 
tion of  the  Court.  But,  under  the  circumstances  dis- 
closed by  the  demandant's  affidavits,  we  think  the  tenant 
is  not  entitled  to  the  costs  of  this  motion.  He  had  notice 
that  the  grand  cape  was  abandoned.  He  now  comes  only 
to  clear  the  title. 

Rule  absolute,  without  costs. 


Weston  b.  Foster, 
Whtresctiiie    ASSUMPSIT    for    money  lent,  &c. — The  cause  was 
liooi'ii^ifar"  t"^'^  at  the  sittings  in  London  after  Trinity  Term  last, 
\o  tutu  at        when  a  verdict  was  found  for  the  plaintiff.     In  Michael- 

jadgment,  iri  ' 

■hit  Court,  muit,  mas  Term,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the 
aidpnciice,be  ground  that  the  promise  declared  on  was  extinguished  by 
S«  flni  fauT       *  security  of  a  higher  nature,  a  bottomry  bond,  with  ma- 
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any  caae  after  the  expiration  of  the  term,  provided  the  1836. 
jury  process  be  returnable  in  the  same  term  ;**  and  which 
rule  is  in  affirmance  of  the  previous  practice  in  this  Court 
and  in  the  Exchequer,  disaffirming  that  of  the  King's 
Bench,  where  the  motion  in  arrest  of  judgment  might  be 
made  at  any  time  before  judgment  was  actually  given. 

Taddjf,  Seijt,  in  support  of  his  rule. — The  rule  refer- 
red to  can  only  apply  to  causes  tried  in  term :  if  the  ob- 
ject of  the  rule  were  otherwise,  the  words  used  do  not 
attain  that  object.    This  case,    therefore,   must  stand 
upon  the  old  practice.     When  the  jury  process  was  re- 
turnable in  the  same  term  in  which  the  trial  took  place, 
the  party  was  bound  to  move  in  that  term,  even  though 
four  days  did  not  remain ;  but  when  the  trial  took  place 
out  of  term,  the  party  was  allowed  to  move  at  any  time 
before  judgment  was  actually  signed.   In  Lyle  v.  Rivers  (a), 
"Hajfwardf  for  the  defendant,  offered  to  move  in  arrest  of 
judgment  July  5.    But  per  Cur.  the  motion  comes  too 
late.     Writ  of  bab.  corp.  jur.  was  returnable  15  Trin., 
and  the  motion  in  arrest  of  judgment  ought  to  be  made 
before  or  upon  the  appearance  day  of  that  return,  which 
was  July  4.**    [TfndaA  C.  J. — ^That  case  clearly  applies 
to  a  case  in  term.]    Otherwise  the  motion  in  arrest  of 
judgment  could  never  be  made  at  all  unless  on  the  first 
day  of  the  term  succeeding  the  trial.     [Tiiulal,  C.  J. — 
The  universal  practice  is,  to  make  the  motion  within  the 
first  four  days.]     The  point  has  never  been  considered 
in  this  Court;  but  it  has  in  the  King's  Bench  in  Taylor  v. 
Whiiehead  (b)*    There,  Lee  objected  that  a  motion  to  en- 
ter judgment  non  obstante  veredicto  had  been  applied  for 
too  late,  for  that  it  was  in  the  nature  of  a  motion  in  arrest 
of  judgment :  and  he  said  he  had  always  understood  the 
practice  to  be  that  such  a  motion  could  not  be  made  after 
a  new  trial  bad  been  applied  for,  unless  the  Court  upon 
granting  the  rule  for  a  new  trial  should  have  given  leave, 

(a)  Barnei,  445.  (6)  Doug.  745. 
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if  that  ihould  be  discharged,  to  follow  it  by  a  motion  in 
arrest  of  judgment.  It  seemed,  he  said,  very  unreason- 
able that  a  party  should  be  permitted  to  avail  himself  in 
so  late  a  stage  of  the  cause  of  an  objection  that  might  have 
been  talcen  in  the  first  instance  byademurrer  to  the  plea, 
by  wbicb  mode  of  proceeding,  if  the  objection  was  found- 
ed in  law,  all  the  expense  and  vexation  of  the  trial  and 
the  motion  to  set  aside  the  verdict  would  have  been 
avoided.  In  answer  to  this  it  was  observed  by  Dmming 
that  it  would  be  extremely  absurd  if  an  objection  should 
be  stated  to  the  Court,  and  they  should  he  convinced 
that  the  party  had  not  by  law  a  right  to  judgment  in  his 
favour,  that  they  should  yet  be  necessitated  by  any  rule 
of  practice  to  pronounce  an  erroneous  judgment  in  his 
favour,  and  so  force  a  party  to  bring  a  writ  of  error. 
Aftersome  consideration,  and  conference  with  the  Master, 
the  Court  declared  tlieir  opinion  that  a  motion  in  arrest 
of  judgment  may  he  made  at  any  time  before  judgment  is 
entered  up,  and  that  tlie  present  motion,  being  of  the  aame 
nature,  was  not  too  late.  In  Tidd's  Practice  (a),  the 
practice  is  thus  stated — "The  motion  in  arrest  of  judg- 
ment, or  for  judgment  non  obstante  veredicto,  &c.,  may 
be  made  in  the  King's  Bench  at  any  time  before  judg- 
ment is  given ;  though  a  new  trial  is  previously  moved  for. 
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seems  conclusive,  and  the  permitting  the  motion  would  be        1836. 
mercy  to  the  parties,  as  the  expense  of  a  writ  of  error  may      ^/ 
thereby  be  avoided,  the  motion  ought  to  be  allowed.  v- 

Foster. 

TiNDAL,  C  J. — The  present  case  either  falls  within 
the  new  rule  or  must  be  governed  by  the  old  practice  of 
the  Court.  If  it  falls  within  the  new  rule  (and  I  am  not 
by  any  means  clear  that  it  does),  the  motion  in  arrest  of 
judgment,  where  the  cause  has  been  tried  at  the  sittings 
mU  of  term,  must  be  made  within  the  first  four  days  of 
the  term  ensuing  the  trial.  But,  supposing  the  rule  to 
apply  only  to  causes  tried  at  the  s^^tings  in  term,  then  it 
will  become  necessary  for  us  to  ascertain  what  was  the 
former  practice  upon  the  point  in  tl^is  Court.  It  appears 
to  me  from  the  authorities  to  which  our  attention  has 
been  called,  and  from  a  general  understanding  of  the 
practice,  that  the  defendant  had  only  the  first  four  days 
of  the  term  in  which  to  move  in  arrest  of  judgment.  With 
respect  to  the  case  of  Taylor  v.  Whitehead,  I  do  not 
think  it  entitled  to  so  much  attention  as  it  would  have 
merited  had  it  been  a  direct  application  to  the  Court 
upon  the  point.  That  was  an  action  of  trespass,  in  which 
the  defendant  had  pleaded  the  general  issue  and  a  jus- 
tification under  a  claim  of  a  right  of  way.  The  issue 
taken  upon  the  first  plea  was  found  for  the  plaintiff,  that 
upon  the  second  for  the  defendant :  the  plaintiff,  there- 
fore, was  entitled  to  the  general  judgment.  A  motion  for 
a  new  trial  was  negatived ;  and  the  plaintiff  then  applied 
for  leave  to  enter  judgment  non  obstante  veredicto  upon 
the  second  issue.  A  plaintiff  may  apply  at  any  time  :  he 
is  not  limited  to  make  his  application  within  the  first  four 
days.  And  the  Court  there  incidentally  liken  the  case  to 
that  of  a  motion  in  arrest  of  judgment.  The  motion  be- 
fore the  Court  did  not  call  for  a  decision  upon  the  point 
for  which  it  is  now  cited :  therefore  I  do  not  think  that 
case  a  decisive  authority  for  the  position.  And,  when  I 
learn   from   my  Brother  Park,  whose  long   experience 
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1636.  must  have  rendered  him  very  familiar  with  the  practice, 
Wevtm  *^^^  ^^  ^''^  alwayi  understood  the  invariable  practice  to 
be  to  move  in  arrest  of  judgment  within  the  first  four 
days  of  the  term  following  the  sittings  at  which  the  cause 
is  tried,  I  am  still  less  disposed  to  be  influenced  by  Tag- 
lor  V.  Whitehead,    I  think  this  rule  must  be  discharged. 

Park,  J. — I  am  of  the  same  opinion.  Speaking  from 
an. experience  of  nearly  filly  years,  I  say,  without  hesita- 
tion or  doubt  that  the  practice,  in  this  Court  at  least,  has 
always  been  as  has  been  stated  by  his  Lordship.  In  the 
King's  Bench,  too,  in  my  recollection,  it  was  the  practice, 
on  obtainmg  a  rule  for  a  new  trial,  also  to  sute  the  gruund 
for  a  motion  in  arrest  of  judgment,  and  obtain  a  reserva- 
tion of  leave  to  make  the  motion  in  that  form,  in  case  the 
•  rule  for  a  new  trial  should  ultimately  be  discharged. 
When  I  came  into  this  Court,  I  found  the  course  here 
was,  to  take  the  rule  in  the  alternative — for  a  new  trial,  or 
in  arrest  of  judgment.  I  abstain  from  offering  any  opinion 
upon  the  65th  rule  of  Hilary  Term,  2  Will.  4 ;  it  being 
Bomewhst  doubtful  whether  the  language  of  that  rule  does 
go  any  further  than  is  suggested.  It  is,  however,  enough 
to  say,  that,  upon  ibe  old  pracUce,  this  motion  is  out  of 
time. 
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1836. 

Finch  v.  Brook. 

JL  O  debt  in  a  County  Court  for  SSs. ,  the  defendant  pleaded  The  cotti 

ml  debet  except  as  to  1/.  12*.  6rf.,  and  as  to  that  sum  a  ^J^^m 

tender.    The  jury  found  that  the  defendant  did  not  owe  ^<^^^  'igned 

anything  except  as  to  the  1/.  I2s.  Sef.,  and  as  to  that  sum,  which  gave  the 

they  found  specially  certain  facts,  upon  which  judgment  to^nter  ^^^ 

was  entered  for  the  defendant  in  the  County  Court.    Upon  ^d"ebfindcSiu 

a  writ  of  false  judgment,  this  Court  reversed  the  judir-  ^n  ^  inferior 

i*    .       ^  .     1  t     1,.  .  ,         .  Court  tobe 

ment  of  the  Court  below,  holdmg  that  the  circumstances  taxed  by  the 
found  by  tlie  jury  did  not  amount  to  a  tender.    The  fh^^p°"i°JJiff ' 
Court  pronounced  a  rule  giving  liberty  to  the  plaintiff  to  *f^2^**T"* 
enter  up  judgment  for  the  debt  and  also  for  the  costs  in  levied  there- 
the  Court  below,  to  be  taxed  by  the  prothonotary.      On  and  costs!  The 
the  9th  December,  1885,  the  costs  of  the  plaintiff  in  the  ^  toVi!^'*'* 
Court  below  were  according  to  the  above  rule  taxed,  and  ••i<i«i  no  jadg- 
the  prothonotary  made  his  allocatur  for  IS/.,  the  amount  been  entered  up 
of  those  costs,  on  the  back  of  the  rule.     On  the  18th,  ex-  ^'^^tlt!*' 
ecution  was  executed  against  the  defendant  for  the  debt, 
12/.  for  costs,  and  sheriff's  poundage  &c.,  amounting  to- 
gether to  17/.  Qs.  6</.     The  fi.  fa.  was  issued  upon  pre- 
senting to  the  proper  officer  the  rule  of  Court  with  the 
prothonotary*s  allocatur  thereon ;  and  the  writ  recited  the 
rule  as  its  foundation.    The  damages  were  not  released. 

Buh,  for  the  defendant,  on  the  27th  January,  18S6, 
upon  an  affidavit  that  no  judgment  had  been  entered  up  or 
s^ed,  obtained  a  rule  calling  upon  the' plaintiff  to  shew 
cause  why  the  writ  of  execution  should  not  be  set  aside, 
and  why  the  sum  of  17/.  6«.  Qd.  paid  thereunder  by  the 
defendant  should  not  be  refunded  to  him.  He  objected 
that  the  execution  was  not  issued  upon  a  judgment,  none 
having  been  entered  or  even  signed,  but  on  the  rule  of 
court,  so  as  to  avoid  the  entering  of  the  remittitur,  which 
the  court  decid^  that  the  plaintiff  must  do  before  issuing 
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1836.        execution;  and  thut,  at  ait  events,  the  execution  should 
have  issued  for  the  debt  only. 

Brook.  Stephen,  Serjt.,  shewed  cause,  upon  an  affidavit  stat- 

ing tliat  inquiry  had  without  effect  been  made  at  the  pro- 
per office  as  to  the  mode  of  entering  up  judgment  in  the 
matter  of  a  writ  of  false  judgment  from  a  county  court,  and 
that  no  precedent  could  be  found  applicable  to  (he  case. 
The  taxation  of  costs  is  in  effect  the  signing  of  judgment; 
and  it  is  not  necessary  to  enter  the  judgment  en  the  roll 
before  suing  out  execution;  indeed  the  constant  course  is 
otherwise :  if,  therefore,  it  were  necessary  to  i^ign  judjj- 
ment,  it  has  substantiatly  been  done  in  the  only  way  in 
which  it  could  be. done.  In  Style's  Pr.Reg.it  is  said 
that  the  signing  judgment  is  but  tlie  leave  of  the  court  to 
enter  judgment.  And  there  is  nothing  in  the  form  of  this 
rule  to  take  it  out  of  the  general  practice,  or  to  make  it 
incumbent  on  the  plaintiff  to  enter  a  remittitur  of  the  da- 
mages. [Tindal,  C.  J. — The  question  seems  to  be  whe- 
ther the  plaintiff  should  not  have  proceeded  by  attachment 
instead  of  by  execution.]  The  rule  pronounced  by  the 
court  authorizes  the  issuing  of  an  execution.  l_Butl. — By 
the  statute  of  Gloucester,  6  £dw.  1 ,  c.  1,  the  plaintiff  is 
only  entitled  to  costs  in  cases  where  he  is  entitled  to  da- 
:  therefore  llic  proceeding  would  be  e 
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TiNDAL,  C.  J. — ^This  cause  came  before  us  upon  an  in-  1836. 
cidental  motion  in  Michaelmas  Term  last ;  and,  after  hear- 
ing the  parties,  we  held  that  the  plaintiff  was  entitled  to 
judgment  and  execution  for  the  debt  and  the  costs  in  the 
court  below — understanding,  of  course,  that  such  judg- 
ment would  be  signed  in  the  regular  way ;  leaving  it  to  the 
discretion  of  the  plaintiff  to  enter  a  remittitur  of  the  da- 
mages or  not  as  he  might  be  advised,  it  being  doubtful 
whether,  there  being  no  award  of  damages,  the  plaintiff 
could  have  costs.  Instead,  however,  of  signing  or  entering 
judgment,  the  plaintiff  has  proceeded  to  tax  the  costs  upon 
the  rule  of  court,  and  issued  execution  thereon.  It  appears 
to  me  that  the  course  adopted  is  irregular  whether  as  a 
proceeding  upon  a  rule  of  court  or  upon  a  judgment : 
if  a  proceeding  upon  a  rule  of  court,  it  should  have  been 
bj  attachment ;  and  there  has  been  no  regular  judg- 
ment entered  or  signed  so  as  to  authorize  the  issuing  of  a 
fi.  fa.  The  practice  upon  a  writ  of  false  judgment  is  the 
same  in  all  respects  as  upon  a  writ  of  error :  in  the  latter, 
the  course  is,  to  attend  the  clerk  of  the  errors,  enter  the 
judgment  on  the  judgment  roll,  take  the  rule  for  judgment 
and  the  roll  to  the  master,  who  thereupon  marks  the  roll 
and  proceeds  to  the  taxation  of  the  costs.  In  the  present 
case,  nothing  has  been  done  that  is  at  all  analogous  to  that. 
The  costs  have  been  taxed  and  execution  issued  upon  a 
mere  rule  of  court.  Our  officer  informs  us  that  no  signa- 
ture upon  such  an  instrument  is  ever  considered  as  a 
rigning  of  judgment.  I  think  this  rule  must  be  made  ab- 
solute. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

BosANQUBT,  J.-^It  was  incumbcnt  upon  the  plaintiff  at 
least  to  shew  to  the  court  that  there  existed  in  this  case 
drcumstances  to  dispense  with  his  entering  the  judgment 
on  the  record. 

Rule  absolute. 


COURT  OF  EXCHEQUER. 

lEasttr  ^Tmn, 

IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1996.  Crosby  p.  Clark. 

The  affldkvit  Jid,  L,  WILLIAMS  moved  for  a  rule  to  shew  cause  why 
^im'by'lndaraM  *'**  defendant  should  not  be  discharged  out  of  custody  on 
■8^°*'  u"*"  entering  a  common  appearance,  on  the  ground  of  the  in- 
thcdcbniiof  tufficiency  of  the  a£Bdavit  to  hold  to  bail,  which  was  as 
'^"'-  follows :— "  T.  R.  Crosby,  of  Water  Lane,  Tower  Street. 

in  the  city  of  l<ondon,  merchant,  maketb  oath,  and  saith, 
that  W.  H.  Clark  is  justly  and  truly  indebted  to  this  de- 
ponent and  to  W.  Lambe,  his  co-partner  in  trade,  in  the 
suin  of  1002.,  upon  and  by  virtue  of  a  certain  bill  of  ex- 
change bearing  date  the  3rd  day  of  October,  18^,  drawn 
by  the  said  W.  H.  Clark  upon,  and  accepted  by  one 
II.  Uark  f..r  the  payment  of  tlie  sum  of  100/.  to  the  order 
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objection  was^  that  the  default  of  the  acceptor  did  not         ld36. 
suflBciently  appear. 

Dawling  shewed  cause  in  the  first  instance,  and  sub- 
mitted that  the  cases  of  Simpson  v.  Dick  (a),  Buckworth 
V.  Levy  (6)i  Cross  ▼.  Morgan  {c),  and  Banting  v.  Jadis  {(t), 
must  be  considered  as  overruled  by  fViiham  v.  Gom^ 
perin  {e)  and  Irving  ▼.  Heaton  {/).  The  true  test  of  the 
sufficiency  of  the  affidavit  is,  that  supposing  the  depo* 
nent  has  sworn  falsely,  perjury  could  be  assigned.  Here 
the  bill  is  sworn  to  be  due  and  unpaid;  the  fact  of 
presentment  to  the  acceptor  b  necessary  to  enable  the 
plaintiff  to  recover  on  the  bill,  but  it  need  not  be  stated 
in  the  affidavit.  In  Elstone  v.  Mortlake  (g),  an  affidavit 
which  stated  that  the  defendant  was  indebted  to  the  plain- 
tiff on  a  bill  of  exchange  payable  to  a  third  person,  at  a 
day  now  past,  was  held  sufficient,,  without  shewing  any 
connexion  between  the  payee  and  plaintiff. 

Lord  Abinqer,  C.  B. — In  an  action  against  the  drawer 
of  a  bill  of  exchange,  the  affidavit  should  allege  a  default 
by  acceptor :  with  respect  to  notice,  the  case  is  different ; 
that  is  a  mixed  question  of  law  and  fact  It  would  be  dif- 
ficult for  a  man  to  swear  that  a  legal  notice  has  been  given, 
as  he  would  be  obliged  to  swear  to  all  the  special  circum- 
stances of  the  notice.  The  weight  of  authorities  is  against 
this  affidavit. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  of 
Buckworth  v.  Levy  was  confirmed  by  Cross  v.  Morgan  and 
Banting  v.  Jadisy  which  last  case  was  a  decision  given 
upon  consideration,  and  after  conference  of  all  the  judges 

(a)  Ante.  VoL  3,  p.  731.  (e)  Ante,  Vol.  3,  p.  382. 

{b)  Ante,  VoL  1,  p.  211.  (/)  Ante,  Vol.  4,  p.  638. 

(c)  Ante,  Vol.  1,  p.  122.  (g)  1  Chit.  Rep.  648. 
(^  Ante,  VoL  1,  p.  445. 
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of  the  King's  Bench.  Wilham  v.  Gompertz  is  no  autho- 
rity in  support  of  this  afSdavit ;  it  only  decided  that  it  was 
unnecesBary  to  aver  a  presentment  to  the  acceptor,  or  that 
the  drawer  bad  notice  of  diehonour.  The  only  authority 
in  favour  of  this  affidavit  is  Weedon  v.  Medley  (a) ;  but 
that  case  seems  to  have  been  decided  on  the  ground  that 
the  objection  taken  was  the  want  of  averment  of  present- 
ment Irving  V,  Heaton  seems  to  have  been  decided 
upon  a  mistaken  idea  ttiat  IVitham  v.  Gompertz  was  an 
authority  to  shew  the  default  of  the  acceptor  unnecessary. 
It  would  be  difficult  upon  this  affidavit  to  indict  a  man  for 
perjury ;  it  being  quite  consistent  with  the  matter  sworn, 
that  the  bill  was  never  presented  to  the  acceptor  at  all. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Aldebsoh,  B. — Banting  v.  Jadis  was  a  decision  not  of 
one  judge  but  of  the  whole  Court.  In  Weedon  v.  Medle^y 
the  defect  in  the  aflidavit  was  not  adverted  to  so  particu- 
larly  as  it  ought  to  have  been.  Witham  v,  Gompertx  is  no 
authority  in  favour  of  the  present  a£Sdavit ;  the  ground  of 
that  judgment  is,  that  it  is  not  necessary  to  aver  a  pre- 
sentment or  notice,  but  that  it  is  sufficient  to  show  a 
default  I  still  adhere  to  the  opinions  expressed  in  the 
1  of  Cross  V.  Morgan  and  Buckworth  v.  Levy. 
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and  cost  of  the  plaintifi,  by  an  indorsement  on  the  said        1836. 
writing  obligatory,  duly  made  in  tlie  presence  of  and  o/-       Wriqht 
tested  bv  two  credible  witnesses ^  and  sealed  with  his  seal  of  ^^ 

.  ...  .  Barrett* 

office,  assigned  the  said  writing  obligatory  to  the   plain-* 

tiflr,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided.  The  defendant,  by  his  plea,  traversed  that 
the  sheriff  assigned  the  said  writing  obligatory  according 
to  the  form  of  the  statute  in  such  case  made  and  provided. 
At  the  trial  of  the  cause  it  appeared  that  the  plaintiff  him- 
self was  one  of  the  witnesses  to  the  assignment. 

Piatt  having  last  Hilary  Term  obtained  a  rule  to  set 
aside  the  verdict  and  enter  a  nonsuit,  on  the  ground  that 
this  was  not  an  assignment  by  two  credible  witnesses  with- 
in the  meaning  of  the  statute — 

J5ftf£y  shewed  cause. — The  4  Anne,  c.  16,  s.  ^,  directs 
the  sheriff  to  assign  the  bond  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal,  in  the  presence  of  two 
or  more  credible  witnesses.  If,  therefore,  the  sheriff  put 
his  seal  of  office  to  the  assignment,  it  is  not  necessary  that 
it  should  be  attested  by  the  witnesses,  but  only  that  two 
persons  should  be  present  to  witness  what  he  has  done. 
The  decisions  on  the  5th  section  of  the  Statute  of  Frauds 
are  not  applicable  to  the  present  case.  There,  the  words  are, 
that  all  devises  shall  be  in  writing,  and  shall  be  attested 
and  subscribed,  in  the  presence  of  the  devisor,  by  three  or 
four  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  effect.  The  different  language  of  these  sta- 
tutes shews  that  there  must  have  been  a  different  intent 
in  framing  them.  From  the  case  o{  Anstey  v.  Dowsing  (a), 
it  appears  that  the  condition  of  the  witness  at  the  time  of 
the  attestation  was  the  only  thing  to  be  regarded.  In  Wynd* 
ham  V.  Chetwynd  (Jb)  the  subscribing  witnesses  were  credi- 

(a)  Straoge,  1253.  (6)  Barr.  414. 

VOL.  V.  F  D.  P,  C. 
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tors  of  the  devisor,  but  their  debts  haring  been  paid  be- 
fore  hU  examination,  the  Court  were  of  opinion  that  these 
witnesses  were  credible  within  the  meaning  of  tbe  statute. 

LohIAbinqer,  C.  B. —  It  seems  to  me  very  evident 
that  this  assi^ment  is  not  properly  attested. 

Parke,  B. — It  is  clear,  that,  where  the  statute  mentions 
two  credible  witnesees,  they  must  be  two  indifferent  persons. 

The  rest  of  the  Court  concurred. 


Briant  ».  Glutton. 
Thepuiniiir  -1-  HIS  was  an  action  of  trespass  for  false  impriaon- 
i!^iSj  .^iin  *°®"'-  '^^^  defendant  pleaded  not  guilty  only.  At  the 
"  'iiafihe  trial  of  the  cause  before  Lord  Abinger,  C.  B.,  at  the 
sittings  after  last  term,  it  appeared  that  whilst  the  plain- 
"wAment" ""  '"^  "■'  '"  ^^^  custody  of  the  Marshal  of  tbe  King's 
feSi!'nl*hid'  Bench  the  defendant  had  caused  him  to  be  charged  in 
naudiabeifr-  execution  OD  an  attachment  issuing  out  of  this  Court. 
—HtU,     l^e  learned  Judge  thought,  that  as  the  wrong  complained 


/J.,j^w' *t^    ^^  ^"^  committed  under  process  of  the  Court,  trespass 


King*.  I 
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of  was  the  consequence  of  the  act  of  the  defendant.  The  1836. 
plaintiff,  being  in  the  custody  of  the  Marshal,  was  brought 
from  the  prison  of  the  King's  Bench  into  this  Court,  to 
be  charged  in  execution  on  an  attachment  which  the  de- 
fendant had  caused  to  be  issued  against  him.  Here,  then, 
prim&  facie,  a  trespass  was  committed ;  for  the  plaintiff 
might  then  have  been  entitled  to  his  discharge  from  the 
cause  for  which  he  was  first  imprisoned.  The  question 
then  is,  supposing  the  defendant  was  entitled  to  detain 
him  by  reason  of  the  attachment,  can  that  justification  be 
given  in  evidence  under  the  general  issue.  I  am  of  opinion 
that  it  cannot,  and  that  it  ought  to  be  specially  pleaded ; 
and  it  makes  no  difference  whether  the  imprisonment  is 
under  civil  or  criminal  process ;  and  unless  it  be  pleaded, 
there  is  no  way  by  which  the  validity  of  the  process,  as- 
suming it  might  be  invalid,  can  be  brought  before  the 
Court. 

BoLLAND,  B. — I  am  also  of  opinion  that  this  rule  should 
be  absolute  for  a  new  trial.  The  defendant  appears  to 
have  caused  the  imprisonment ;  and  the  question  is,  whe- 
ther he  was  justified  in  so  doing:  he  should  therefore 
shew  his  authority  by  pleading  the  process  under  which 
he  acted. 

AldersoNj  B. — On  the  part  of  the  plaintiff,  I  think  it 
was  sufficient  to  shew  that  he  was  imprisoned  by  the  act  of 
the  defendant — that  he  was  detained  in  custody  by  some- 
thing which  the  defendant  did.  Probably  the  defendant 
was  justified ;  but,  in  order  that  that  may  appear,  he  ought 
to  plead  the  matter  specially. 

Lord  Abinger,  C.  B. — I  still  retain  the  same  opinion 
as  at  the  trial.  I  do  not  deny  the  imprisonment  stated,  as 
the  act  of  trespass  was  done  by  the  defendant,  but  it  ap- 
pears to  me  the  detainer  in  this  case  was  not  an  act  of 

f2 
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trespass.  From  the  evidence  it  was  shewn  that  there  was 
a  direct  order  of  the  Court  for  his  imprisonment,  under 
an  attachment,  before  he  was  discharged  from  the  previous 
cause.  His  being  brought  into  Court  to  be  charged  in 
execution  on  that  attachment  was  not,  in  my  opinion,  a 
new  custody.  And,  as  it  seems  to  me,  the  detention  is 
the  act  of  the  Court  itself. 

Rule  absolute  for  a  new  trial. 


Partridge  v.  Salter. 
It  i>  « lufflciiDt  Jja.ANNING  theweH  c&a%t  against  a  rule  obtained  by 
Uon'&wjudB^  Greenwood  for  judgment  as  in  case  of  a  nonsuit,  for  not 
meiit  ■•  in  cue  proceeding  to  trial.  His  affidavit  disclosed,  that,  after  the 
tbit  ibe  dcfea-  Commencement  of  the  action,  the  defendanthad  Sled  a  bill  in 
proceeding)  the  Court  of  Chancery  against  the  plaintiff,  and  an  injunc- 
puia^ff'ln'ihe  *''°"  ^^^  thereupon  issued  to  restrain  him  from  proceeding 
CounofChin-  at  law.  In  January,  1835,  an  amended  bill  was  Bled, 
b;  rendered  ii  when  the  injunction  was  dissolved,  and  in  March,  1835,  an 
teed  uTiri^'^'*^  answer  was  put  in  to  this  bill.  Issue  was  joined  in  the 
present  cause  in  last  Trinity  Term,  and  afterwards  the 
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Parke,  B.,  concurred.  183G. 

-  _.       _-       _  .   ,  _  .  Partridge 

Aldi^son,  B. — You  have  no  right  to  make  a  motion  v. 

for  judgment  as  in  case  of  a  nonsuit,  when,  by  your  own 
proceedings,  you  have  rendered  it  improper  and  needless 
to  proceed  at  law. 

Rule  discharged. 


Salter. 


GuTsoLE  V.  Mathers. 

V^ASE. — The  declaration  stated  that  the  plaintiff  was  The  declaration 
lawfully  possessed  of  divers  large  quantities,  to  wit,  pia*nu^ffbeing*^ 
40,000  tulips,  then  being  the  property  of  the  plaintiff,  and  *^"*  '<>.»«** 

tome  tulipty 

being  of  great  value,  to  wit,  of  the  value  of  10,000/.;  and  the  defendant 
he,  the  plaintiff,  was  then  desirous  of  selling  and  disposing  i^edf^Tthe 
of  the  same  by  public  auction  ;  and  for  that  purpose  had  "^  ^^*f^  •'*^* 

■^   *  '  *       *^  stolen  prapfrt^, 

issued  hand-bills  announcing  that  they  would  be  exposed  and  also  thtu 
to  sale  by  public  auction,  at  No.  5S,  St.  George's  Street,  ^ert  theprJ^ 
Canterbury,  on  Wednesday,  the  20th  day  of  May,  1835.  ^^X^] 
Yet  the  defendant  well  knowing  the  premises,  but  contriv-  «*^  '***  ^^ 
ing  and  falsely  and  fraudulently  intending  to  injure  the  the  itUd  tuUpt 
plaintiff,  and  to  cause  it  to  be  suspected  and  believed  that  j^!^/^\y 
the  said  tulips  had  been  and  were  stolen  from  one  John  JSr^JiJ^^ff *^^ 
Mathers,  the  brother  of  the  defendant,  and  to  hinder  and  was  unable  to 
prevent  the  plaintiff  from  selling  and  disposing  of  the  tulips:— He», 
same,  and  to  cause  and  procure  the  plaintiff  to  sustain  and  ^,e"t'o?judg- 
be  put  to  divers  creat  expenses  attending  the  said  ex-  ^^^^  ^^^  '*>< 

1        i.7.  .11  1  words  should 

posure  to  sale  of  his  said  tulips,  and  to  vex,  harass,  op-  have  been  set 
press,  impoverish,  and  wholly  ruin  him  the  plaintiff,  here-  **"in  ^n  actions 
tofore  and  before  the  exposure  to  sale  of  the  said  tulips,  of  slander  it  u 

•  *        necessary  to  set 

as  hereinafter  mentioned,  to  wit,  on  the  15th  day  of  May,  out  the  words 
in  the  year  of  our  Lord  1835,  wrongfully,  injuriously,  tion,  whether 
falsely,  and  maliciously  asserted  and  represented,  in  the  aJJjn  them-"' 
presence  and  hearing  of  divers  good  and  worthy  sub/ects  of  •«*]'®»»  ®'  ®"^y 
Ms  realm,  that  the  said  tulips  were  stolen  property;  and  special  damage. 
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whereas  also  the  defendant,  Further  conttiviDg  and  intend- 
ing as  aforesaid,  afterwards  and  before  the  exposure  to 
tale  of  the  said  tulips,  to  wit,  on  the  30th  day  of.  May,  in 
the  year  aforesaid,  wrongfully^  injuriously,  falsely,  and 
maliciously  asserted  and  represented,  in  the  presence  and 
hearing  of  H.  P.,  T.  Y.,  and  W.  Y.,  and  divers  others, 
good  and  worthy  subjects  of  this  realm,  of  and  concerning 
the  said  tulips  of  the  plaintilTso  then  about  to  be  exposed 
to  sale  by  public  auction  as  aforesaid,  thai  the  said  ttdips 
were  the  properly  of  ihe  defendant's  brother,  and  that  who- 
ever bought  the  said  tulips  would  buy  stolen  property, 
(thereby  then  and  there  meaning  that  the  said  tulips  were 
the  property  of  the  said  John  Mathers,  the  brother  of  the 
defendant,  and  had  been  stolen  from  the  said  John  Ma- 
thers). And  the  plaintiff  further  saith,  that  afterwards, 
to  wit,  on  the  said  ^th  day  of  May,  in  the  year  aforesaid, 
the  said  tulips  of  the  plaintiff  were  put  up  and  exposed  t» 
•ale  by  public  auction  at  No.  58,  St.  George's  Street,  Can- 
terbury, aforesaid,  in  the  presenceof  divers  and  very  many 
of  the  liege  subjects  of  our  said  lord  the  King,  in  order 
that  the  same  might  be  then  and  there  sold  for  the  benefit 
of  the  said  plaintiff;  but  by  means  of  the  committing  tX 
Uie  said  several  grievances  by  the  defendant  as  aforesaid, 
divers  of  the  said  liege  subjects  of  our  said  lord  the  King 
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dered  and  prevented  from  selling  and  disposing  of  l\u  said 
tulipsi  and  hath  thereby  not  only  lost  and  been  deprived 
of  all  the  advantages  and  emoluments  which  he  might  have 
derived  and  acquired  from  the  sale  thereof;  but  also 
thereby  divers  sums  of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  20/.,  which  he 
the  plaintiff  was  forced  and  obliged  to  and  necessarily  did 
pay,  lay  out,  and  expend  in  and  about  the  said  exposure 
to  sale,  and  expenses  incidental  thereto,  became  and  were 
wholly  useless  and  unproductive,  and  entirely  lost  to  the 
plaintiff. 

A  verdict  having  been  found  for  the  plaintiff  with  50/. 
damages,  E.  Perry,  in  last  Hilary  Term,  obtained  a  rule 
for  arresting  the  judgment,  on  the  ground  that  the  words 
ought  to  have  been  set  forth  in  the  declaration. 


1836. 


GUTSOLB 


Mathers. 


Andr€w$t  Serjt,  and  Oeorge,  shewed  cause. — The 
general  rule  which  requires  the  words  to  be  set  out  in  the 
declaration  only  applies  to  cases  which  are,  strictly  speak- 
ing, actions  of  slander.  In  the  present  case  the  gist  of 
the  action  is  the  damage  arising  firom  the  loss  of  the  sale 
of  the  tulips,  and  it  is  immaterial  by  what  words  that 
damage  was  caused.  In  slander  of  title,  it  is  not  necessary 
to  state  the  exact  words;  and  the  declaration  in  Smith  v. 
Spoaner  (a)  is  precisely  the  same  as  the  present.  If  the 
words  must  be  set  out  here,  it  would  be  equally  requisite 
in  all  actions  for  deceit  and  false  representation.  In  the 
case  of  a  master  giving  a  false  character  of  a  servant,  it  is 
not  usual  to  set  out  the  identical  words.  Properly  speak* 
mg,  this  is  an  action  on  the  case,  and  not  an  action  of 
slander.  The  truth  might  have  been  given  in  evidence 
under  thegeneral  issue ;  Smith  v.  Spooner  (a),  Watson  v. 
Reynolds{b\  Hargrove  v.  Le  Breton  (c) ;  which  could  not 


(a)  3  Taont.  246. 


(6)  M.  &  M.  1. 


(c)  4  Burr.  2422. 
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be  done  if  the  action  were  slander.  Neither  is  the  present 
case  within  the  operation  of  the  21  Jac.  1,  c.  66,  s.  6, 
which  prevents  the  plaintiff  from  recovering,  in  actions  of 
slander,  more  coats  than  damages  if  (be  damages  are  under 
40s.  (a).  Nor  is  it  within  the  third  section  of  the  21  Jac  1, 
c.  16,  which  limits  the  time  for  bringing  actions  upon  the 
case  for  words  to  two  years.  Law  v,  Hanoood{b),  Carter 
T.  Fith  (r).  But,  at  all  events,  the  declaratioa  is  good 
after  rerdict.  In  BUssard  v,  Kelly  {d),  the  count  charged 
that  the  defendant  had  wrongfully  and  without  reasonable 
or  probable  cause  imputed  the  crime  of  felony  to  the 
plaintiflf,  and  it  was  held  sufficient  after  verdict. 

Piatt,  and  E.  Perry,  in  support  of  the  pule. — This  is 
an  action  for  slander,  and  the  words  should  have  been 
placed  upon  the  record,  that  the  Court  may  see  and  judge 
of  them :  Cook  v.  Con:  (e).  It  la  precisely  the  same  whether 
the  words  are  actionable  of  themselves,  or  only  in  respect 
of  special  damage.  In  slander  of  title  they  should  be  set 
out;  for  if  they  amount  to  a  claim  of  title  in  the  defendant 
himself,  no  action  will  lie :  Gerard  v.  Dickinton  (J^, 
Graham  v.  Guntley  {g).  It  is  for  the  Court  to  say  whe< 
tber  the  words  admit  of  the  interpretation  put  upon  them : 
Crvth  V.  Crash  {h).     If  the  words  bad  been  set  out,  it  is 
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'  Lord  AbinoeRi  C.  B.,  now  delivered  the  judgment  of  1B36. 
the  Court. — In  this  case  the  first  count  of  the  declaration  qotsolk 
alleged  that  the  plaintiff  being  about  to  ^ell  some  tulips,  ^  «• 
the  defendant  falsely  represented  that  the  tulips  were 
stolen;  and  the  count  stated  that  the  defendant  falsely 
asserted  the  tulips  belonged  to  another  person,  and  were 
not  the  property  of  the  plaintiff.  After  verdict  for  the 
plaintiff,  an  objection  was  taken  that  the  words  spoken 
should  have  been  set  out  in  the  declaration,  that  the 
Court  might  see  whether  the  charge  against  the  defendant 
was  one  which  he  was  bound  to  answer.  The  plaintiff 
replies  that  the  general  rule  requiring  the  words  spoken 
to  be  set  out  is  applicable  to  those  cases  only  in  which  the 
action  is,  properly  speaking,  an  action  of  slander, — ^in  which 
the  slanderous  matter  is  spoken  concerning  the  character, 
profession,  or  oflSce  of  the  plaintiff;  and  in  which  the  words 
would  be  of  themselves  actionable  without  any  averment 
of  special  damage  ;  but  that  it  does  not  apply  to  those 
cases  in  which  the  special  damage  is  the  gist  of  the  action. 
Upon  looking  into  the  cases,  we  cannot  find  any  authority 
in  support  of  this  distinction.  In  Nelson  v.  Dixie  (a),  it 
is  indeed  said  that  it  is*  sufficient  to  set  out  the  substance 
of  the  words;  but,  as  observed  by  Lord  EUenborough, 
C.  J.,  in  Cook  r.  Cox  (6),  the  words  used  by  Lord  Hard* 
wieke  were  merely  thrown  out  at  Nisi  Prius,  and  not 
material  to  the  point  ruled  by  him  in  that  cause ;  and  they 
are  evidently  founded  upon  a  mistake,  for  in  Rastall's 
Entries  there  is  not  any  precedent  in  which  the  words 
are  not  set  out  The  judgment  in  Cook  v.  Cox  was  given 
after  consideration,  and  upon  such  distinction  being  taken 
as  in  the  present  case.  That  decision  is  a  sufficient  autho- 
rity in  support  of  this  motion ;  and  it  appears  to  us  there 
is  no  difference  in  principle  between  that  class  of  cases  in 
which  the  words  are  actionable  in  themselves,  or  only 

(a)  Cas.  temp.  Hardw.  305.  (5)  3  M.  &  IS.  I  la 
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actionable  by  reason  of  special  damage.  If  it  were  suf- 
ficient to  state  the  substance  of  the  words  only,  witnesses 
would  be  called  to  speak  to  the  efTect  of  words,  and  juriea 
would  have  to  decide  upon  the  effect  of  words;  whereas 
their  effect  must  be  decided  by  the  Court.  The  speaking 
of  the  words  and  their  eSect  are  distinct  matters,  and  it 
»  not  expedient  to  blend  questions  of  law  and  fact.  It 
ought  to  appear  to  the  Court  upon  the  face  of  the  declara- 
tion, either  bywords  orsigns,  or  JRituendoM,  that  the  matter 
stated  to  be  slanderous  bears  the  fair  interpretation  put 
upon  it.  We  think  it  proper,  for  these  reasons,  to  adhere 
to  the  general  practice,  and  to  arrest  the  judgment.  There 
may  be  a  class  of  cases  to  which  this  rule  will  not  apply ; 
for  instance,  actions  for  deceit,  or  actions  founded  upon  a 
deceitful  intention  to  injure  the  property  of  another,  and 
to  induce  him  to  advance  his  money  upon  a  false  repre- 
sentation {  though  such  cases  are  not,  properly  speaking, 
actions  for  words.  Another  class  of  cases  is  when  a  person 
injures  another  by  a  claim  of  goods  which  do  not  belong 
to  liim,  and  so  prevents  the  owner  from  having  the  benefit 
of  their  aale.  For  the  above  reasons,  we  think  the  words 
should  have  been  set  forth  in  thfe  declaration,  notwith- 
standing the  damage  resulting  from  the  plaintiff's  state- 
ment is  the  gist  of  the  action.     The  rule  must  therefore 
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15r«  9d;  for  which  amount   the  jury  found  a  verdict.         1836. 
C  Jones  having  obtained  a  rule  for  entering  a  BUirfirestion      ,^    ''"^ 
under  the  23  Geo.  2«  c.  33,  a.  19  (the  Middlesex  County       _  v. 
Covat  Act),    to  ghre   the  defendant   double  costs,    the 
plaintiff  having  recovered  less  than  40«.,  and  the  defen- 
dant residii^  within  the  county  of  Middlesex — 

Humfrey  shewed  cause. — In  Tidd's  Practice  (a)  it  is 
stated  to  be  a  constant  and  invariable  rule  that  none  of  the 
Court  of  Conscience  Acts  extend  to  cases  where  the  debt> 
being  originally  above  the  limited  amount,  is  reduced  by 
set-off  or  tender.  The  reason  is  expressed  in  the  case  of 
Pitt  ▼.  Carpenier  (Jb).  There  the  Court  observed,  "  How 
could  the  plaintiff  tell  whether  the  defendant  could  set  off 
any  thing  in  that  action,  so  as  to  be  bound  to  choose  their 
jurisdiction?  Besides,  he  has  in  effect  recovered  the  larger 
amount,  because  a  debt  which  he  must  otherwise  have  paid 
is  now  satisfied.  There  are  two  causes  determined,  both 
of  them  of  greater  value  than  is  within  the  inferior  juris- 
diction.** In  Jones  v.  Harris  (e),  Taunton^  J.,  says,  there 
are  very  good  reasons  why  a  case  in  which  the  plaintiff's 
demand  is  reduced  by  a  set-off  should  be  exempted  from 
the  operation  of  the  statute,  and  he  refers  to  Piii  v.  Car* 
penier.  Besides,  it  is  clear,  from  the  language  of  the  1st 
and  19th  sections  of  the  statute,  that  it  is  confined  to 
cases  where  the  person  who  brings  the  action  has  at  the 
time  he  brings  it  no  debt  or  damage  due  to  him  of  a  greater 
amount  than  40s.  The  first  section  enacts,  that  it  shall 
be  lawful  for  the  suitors  of  the  Court,  together  with  the 
county  clerk  of  the  said  county  court,  upon  any  plaint  to 
be  entered  in  the  said  court  in  any  suit  where  the  debt  or 
damage  shall  not  amount  to  the  sum  of  40«.,  to  proceed 
in  a  summary  way,  &c. ;  and  the  19th  section  enacts,  that 
in  case  any  action  shall  be  commenced  in  the  Courts  at 

• 

(fl)  P.  959.  (b)  2  Strange,  1191.  (c)  Ante,  Vol.  1, 376. 
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1836.         Westminster,  and  the  defendant  at  the  time  of  such  action 
brought  shall  live  in  the  county  of  Middlesex,  and  be 


liable  to  be  summoned  to  the  said  county  court,  and  the 
jury  shall  find  the  damages  under  40<.,  the  defendant 
shall  be  entitled  to  double  costa.  It  is  evident,  then,  the 
expression  "  persons  liable  to  be  summoned"  applies  only 
to  where  the  debt  or  damage  does  not  amount  to  40s. 

C.  Joae$i  in  support  of  the  rule,  cited  Chadtvick  v.  Ban- 
aing  {a),  M'CoUam  v.  Carr  (A),  Bateman  v.  Smith  (c), 
Clark  v.  Askew  (rf).  Home  v.  Hughes  {e). 

Lord  Abinger,  C.  B. — It  is  quite  clear  that  this  act  of 
pRiIiament  does  not  apply  to  a  debt  reduced  by  set-off.  All 
the  authorities  cited  by  the  defendant's  counsel  are  cases 
where  the  original  debt  had  been  reduced  by  part  pay- 
ment or  satisfaction ;  but,  in  the  case  of  a  set-ofT,  it  depends 
entirely  upon  the  defendant's  pleasure  whether  he  will 
make  use  of  the  power  which  the  statute  has  given  htm  in 
that  respect.  The  existence  of  the  set-off  is  no  extin- 
guishment of  the  original  debt ;  it  only  gives  a  statutable 
right  to  set  it  off  if  the  defendant  pleases.  Besides,  the 
most  comphcated  questions  might  arise  upon  a  set-off, 
which  the  plaintiff  would  wish  to  be  tried  in  the  superior 
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Parke,  B. — I  am  also  of  opinion  that  the  statute  extends         183(>. 
to  cases  of  a  debt  reduced  by  payment  or  satisfaction,  and 
not  to  the  case  of  set-offs.    It  was  suggested,  that  there  was  v. 

a  difference  in  thb  particular  act,  which  took  it  out  of  the 
general  rule ;  but  upon  comparing  the  first  and  nineteenth 
sections,  it  is  evident  the  statute  does  not  apply  to  a  debt 
reduced  by  set-ofil  By  the  terms  of  the  first  section,  the 
plaintiff  never  could  have  sued  for  this  debt  in  the  county 
court ;  and  common  sense  must  confine  the  operation  of 
the  nineteenth  section  to  cases  in  which  the  plaintiff  could 
prosecute  his  suit  in  the  county  court. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Alderson,  B. — Before  a  party  is  prejudiced  in  respect 
of  bringing  an  action  in  the  superior  Court,  we  ought  to 
be  satisfied  that  it  was  competent  for  him  to  have  sued  in 
the  inferior ;  otherwise  you  punish  him  for  not  doing  that 
which  he  could  not  do  under  the  act  of  Parliament. 

Rule  discharged,  with  costs. 


Mills  v.  Barber. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  The  drcum- 
exchange.     Plea— That  the  defendant  accepted  the  bill  J|!|JJ1^*^°^„^*" 
for  the  accommodation  of  the  drawer,  and  without  any  gi^enforaccom- 
consideration  or  value  for  his  acceptance;  and  the  drawer  sufficient  to  cast 
indorsed  it  to  the  plaintiff  without  any  consideration  or  S^on^  J?****' 
value;  and  the  plaintiff,  at  the  time  of  the  commencement  P^^inscon- 

'  11  •  wderiition,  but 

of  the  suit,  was  the  holder  of  the  same  without  any  con«  the  defendaot 
sideration  or  value.  Replication — That  the  plaintiff  was  the  out  a  case  of  ' 
holder  for  consideration  and  value.    At  the  trial  before  Al-  ^V**  °'  '"^ 

piaoD. 

derson^  B.,  at  the  sittings  in  last  Hilary  Term,  the  plaintiff 
having  produced  the  bill  with  the  defendant's  signature. 
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was  about  to  reat  his  case  there.  The  defendant's  couosel 
contended,  that  upon  these  pleadings  it  was  incumbent 
on  the  plaintiff  to  piove  that  be  gave  value  for  the  bill. 
On  the  part  of  the  plaintiff  it  was  contended,  (hat  the  bill 
was  primi  &cie  evidence  of  consideration,  and  that  he  was 
not  bound  to  prove  actual  consideration,  unless  his  title 
was  first  impeached  by  evidence  on  the  part  of  the  defen- 
dant. Both  parties  having  refused  to  produce  evidence, 
the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  the  amount  of  the  bill. 

Humfrey  having,  in  last  Hilary  Term,  obtained  a  rule 
nisi  for  a  new  trial, 

Theobald  shewed  cause,  and  contended  that  the  mere 
drcumstance  of  its  being-  an  accommodation  bill,  was  not 
sufficient  to  throw  the  onus  probandi  on  the  plaintiff,  unless 
there  appeared  some  fraud  or  mala  fides  connected  with 
it.  He  referred  to  Fentum  v.  Pocock  (a),  Thomas  v,  NetO' 
ton  (b),  and  Percwal  v.  Frampton  (c), 

Humfrey,  in  support  of  the  rule,  relied  on  Heath  v. 
Santon  {d),  and  Simpson  v.  Clarke  (e),  and  contended  that 
in  all  cases  where  there  ia  a  defect  of  consideration  between 
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question  was,  whether  the  plaintifT  gave  consideration.  At  lFd6. 
the  trial  of  the  cause  both  parties  were  unwilling  to  act: 
the  plaintiff  stood  upon  his  right,  that  the  production  of 
the  bill  under  such  circumstances  was  prim&  facie  evi- 
dence uf  consideration ;  the  defendant  contended  that  the 
proof  of  the  issue  was  cast  upon  the  plaintiff,  because  the 
affirmative  was  with  him.  Neither  party  having  produced 
evidence,  the  Judge  directed  a  verdict  to  be  entered  for 
the  plaintiff.  The  question  is  more  one  of  practice  than 
of  law  ;  for  nobody  doubts  that,  under  these  circumstances, 
unless  the  plaintiff  has  given  consideration,  he  cannot  re- 
cover. The  only  question,  therefore,  is,  from  whom  the 
proof  is  to  come.  The  cases  cited  by  the  defendant's 
counsel  shews  what  the  practice  has  been,  viz.  that 
where  it  is  an  accommodation  bill  the  plaintiff  has  the 
onus  probandi  cast  upon  him.  But  it  should  be  observed, 
that  it  was  formerly  usual  for  the  defendant  to  give  notice 
to  the  plaintiff  to  prove  the  consideration ;  and  it  was  the 
general  practice,  where  the  plaintiff  received  such  notice, 
to  act  in  the  first  instance,  and  to  prove  that  he  gave 
value.  The  Judges  have  taken  into  consideration  the 
judgment  of  the  Court  of  King's  Bench  in  the  case  of 
Heath  v.  Simpson,  and  upon  deliberation  have  been  in- 
duced to  withdraw  their  opinion.  In  Simpson  v.  Clarke, 
I  state  it  was  not  my  intention  in  deciding  that  case  to  de- 
cide the  same  point  as  the  present.  I  think  there  is  a 
distinction  between  accommodation  bills  and  bills  obtained 
by  fraud.  Where  a  bill  is  given  for  accommodation  there 
is  a  presumption  that  money  has  been  paid  upon  it,  for 
that  is  the  object  of  the  bill.  Where  a  man  does  not 
come  into  Court  under  a  suspicion  of  fraud,  he  must  be 
presumed  in  the  first  instance  to  be  a  bon&  fide  holder ; 
for  the  proof  that  the  bill  was  given  for  accommodation 
is  not  a  proof  that  money  has  not  been  raised  upon  it. 
If  the  acceptor  lend  his  name  to  the  drawer,  the  probabi- 
lity is  that  the  drawer  has  received  money  upon  the  bill; 
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on  the  other  hsndf  if  the  drawer  has  lent  his  name,  it  is 
most  likely  the  acceptor  has  received  value  for  it.  Unless 
therefore  the  case  is  connected  with  a  species  of  fraud,  or 
there  are  circumstances  from  which  a  fair  suspicion  of 
fraud  arises,  either  that  the  bill  was  lost  or  stolen,  and 
that  the  holder  does  not  hold  it  honestly,  if  such  state  of 
facts  appear,  then  the  onus  probandi  ought  to  be  cast  upon 
the  plaintiff  to  shew  that  he  gave  consideration  for  it. 
The  principle  therefore  is,  that  where  no  fraud  or  suspi- 
cion arises,  the  plaintiff  is  not  bound  to  shew  he  gave 
value,  but  he  must  if  fraud  appears.  Upon  these  grounds 
the  Court  has  come  to  the  conclusion,  corroborated  by  the 
opinions  of  the  other  Judges,  that  in  the  present  case  the 
onus  probandi  lay  upon  the  defendant.  But  as  the  cases 
<»ted  are  in  favour  of  the  defendant,  the  rule  may  be 
absolute  for  a  new  trial. 

Rule  absolute  for  anew  trial. 

The  cases  of  Tili  v.  RawUng  and  Bounsal  v.  Har- 
rison, being  under  circumstances  precisely  similar,  were 
determined  by  the  above  decision. 
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not  know  what  the  plaintiff  is  going  for.    Such  an  affidavit  1836. 

is  necessary,  in  order  to  obtain  particulars  in  every  action  g^g^,^,^ 

of  trespass,  trover,  or  on  the  case.  9. 

_    ,         /•        1  Chennells. 

Kule  refused. 


Chaffers  v.  Glover. 

ArCHBOLD  moved  to  make  absolute  a  rule  nisi  for  Service  of  a  mie 
referring  it  to  the  Master  to  compute  principal  and  in-  ty^iM^g ?"« 
terest  on  a  promissory  note.   The  defendant  was  a  student  defendant'! 

.  .  /v*  1      -  J     apartmento,  in 

10  the  University  of  Cambridge;  and  the  affidavit  stated,  which  no  penon 
that  deponent  had  gone  to  defendant's  apartments,  and  though  the  de- 
found  the  door  open,  but  the  defendant  was  not  there,  ^^1^1^^  - 
nor  was  tliere  any  person  in  the  rooms.    The  deponent  not  suffidenu 
left  a  copy  of  the  rule,  and  went  to  the  porter  of  the  col- 
lege, who  informed  deponent  that  the  defendant  was  at 
that  time  residing  there. 

Per  Curiam. — ^That  is  not  sufficient. 

Rule  refused  (a), 
(fl)  See  Gardner  v.  Green,  ante^  Vol.  3,  p.  343. 


Ex  parte  James  Parry. 

ARCHBOLD  moved  to  re-admit  Mr.  Parry  as  an  at-  where  an  at- 
torney of  this  Court.    In  the  year  1830  he  had  been  ad-  ^^scd  to*1S?- 
mitted  an  attorney  of  the  Court  of  King's  Bench,  and  in  ^•«*  b^*  ^^^ 
1831  he  was  admitted  in  this  Court.    He  continued  to  the  K.  B.,  he 
practise  for  some  time,  but  subsequently  ceased  to  take  Sited*irthu' 
out  a  certificate.     He  had  lately  made  an  application  to  ^^V"  "?*"   . 

reading  the  rule 

the  Court  of  Kmg's  Bench  for  re-admission,  and  that  for  his  re-ad- 
mission in  the 
K.  B.,  without 
patting  up  a  notice,  or  making  the  usual  affidavit. 

VOL.  y.  G  D.  P*  c 
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183G.  Court  had  permitted  htm  to  be  re-admitted,  without  the 
Ei  wrte  p»yoient  of  Btiy  fine.  The  question  was,  whether  he  ought 
jAUEi  Pah&t.  (q  put  up  tiie  notice,  and  make  the  usual  affidavit  in  this 
Court.  In  Ex  parte  Yeales  {a),  an  attorney  who  had 
been  struck  off  the  roll  of  the  Court  of  King's  Bench, 
was  struck  off  the  roll  of  the  Court  of  Common  Pleas,  on 
reading  the  rule  for  striking  him  off  the  roll  of  the  King's 
Bench;  his  innocence  of  the  alleged  misconduct  being 
afterwards  proved  to  the  satisfaction  of  the  Court  of  K.  B., 
the  Court  of  Common  Pleas  re-admitted  him  without  the 
payment  of  any  arrears  of  duty  or  fine. 

Per  Curiam, — Let  the  rule  be  absolute  for  his  re-ad- 
mission. 

Rule  absolute. 

(a)  Ante,  Vol.  1,  p.  "24  ;  S.  C.  2  Moore  &  S.  618. 


Richardson  and  Wife  v.  Robiktson. 
Qnvrr,  ifptf-    ASSUMPSIT  for  goods  sold  and  delivered,  and  on  an 
tlon  brought*'    BCcount  Stated.     Plea — non  assumpsit.    The  plaintiS*,  by 
eridrnMln""*   ^'^  particulars,  claimed  100/,     At  the   trial  it  appeared. 
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specially.  The  17th  rule  also  gives  the  form  of  plea  where         1836. 
the  money  is  paid  after  action  brought.  richar 

The  case  of  Shirley  v.  Jacobs  (a)  was  referred  to ;  but  v. 

the  defendant's  counsel  having  admitted  the  payment  of 
the  50/9  the  Court  made  the  rule  absolute^  but  at  the 
same  time  wished  it  to  be  understood  that  they  gave  no 
opinion  on  the  point. 

Rule  absolute. 

(a)  Ante,  Vol.  3,  p.  101 ;  2  Scott,  ]57,S.  C. 


Daniels  r.  May. 

/Steer  having,  on  a  former  day,  obtained  a  rule  nisi  for  <«  a.  b.,  derk  to 
setting  aside  an  interlocutory  judgment  for  irregularity —  SuSi'iutorne  " 

if  not  ft  niffl- 

Barsiow  shewed  cause,  and  took  a  preliminary  objec*  tion  offt  de- 
tion,  that  the  deponent's  place  of  abode  was  not  stated  in  P^"^°^ 
the  aflSdavit  upon  which  the  rule  was  obtained,  pursuant 
to  the  direction  of  1  Reg.  Oen.  H.  T.  2  Will.  4,  s.  5  (a). 
The  commencement  of  the  affidavit  was  in  the  following 
form: — *'  A.  B.,  clerk  to  C,  D.,  the  defendant's  attorney, 
maketh  oath  and  saith,  &c." 

Steer,  in  support  of  the  rule,  contended  that  the  object 
of  1  Reg.  Gen.  H.  T.  4  Will.  4,  s.  5,  was  merely  to  give 
the  opposite  party  the  means  of  knowing  where  to  find  a 
deponent,  and  that  object  was  sufficiently  attained  by  the 
description  of  "  clerk  to  defendant's  attorney." 

Lord  Abinger,  C.  B. — We  must  adhere  with  strict- 
ness to  general  rules.     The  affidavit  is  insufficient. 

Rule  discharged. 

(a)  Ante,  Vol.  I,  p.  184. 
q2 
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Smith  r.  Smith. 

*"  'u!ri^'f  '^*^* '°'  S°°^^  s*^!^  """^  delivered,  and  on  an  account 

piu  ii  no  stated,  the  defendant  pleaded  as  to  the  sum  of  10^.,  parcel 

vmdng  tbt      of  ^^6  monies  in  the  declaration  mentioned,  that,  after  the 
fdr^Mi^er    ^"^  *""  of  10/.,  parcel  &c.,  accrued  due  to  the  plaintifT,  and 
If  there  hubeen  before  the  Commencement  of  the  suit,  the  defendant  paid 
(be  oitjection      to  the  plaintiff  the  sum  of  10^.,  in  full  satisfaction  and  dis> 
take^'adran-      charge  of  the  said  sum  of  lO^,,  parcel  &c.,  and  which  said 
ttgeofonipe-    gu„  q[  10^  the  plaintiff  then  accepted  and  received  of 
and  from  the  defendant,  in  full  satisfaction  and  discharge 
of  the  said  sum  of  10/.  parcel  &c.,  and  of  all  damages 
occasioned  by  the  detention  thereof;  and  of  this  the  de- 
fendant putt  himself  upon  the  country.     And  as  to  the 
residue  of  the  declaration,  that  he  never  was  indebted. 
The  plainttfif  added  the  simihter  to  both  pleas.     At  the 
trial  before  the  sheriff  of  Middlesex,  the  defendant  ob- 
jected, that  there  was  no  issue  joined  on  the  first  plea,  in- 
asmuch as  it  concluded  to  the  country,  instead  of  with  a 
verification.     The  sheiiff  overruled   the  objeclion,   and 
tried  the  cause,  and  a  verdict  was  found  for  the  plaintiff. 

Mantel  now  moved  for  a  rule  for  arresting  the  judg- 
ment,  or  for  a  repleader.     In  support  of  the  motion  he 
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1836. 

Norton's  Bail. 

€/•  JERVIS  opposed  the  bail^  and  took  a  preliminary  inMOisppemr 
objection  that  the  notice  of  justification  omitted  to  state  j^tlf^t^  no 
whether  the  bail  would  justify  in  person,  or  by  affidavit,      ©bjecdon  that 

JuidficatioD 

Per  Curiam. — The  bail  are  present  here,  and  that  is  whether  they 

sufficient.  .  would  justify  in 

penoDy  or  by 

The  bail  afterwards  justified.      aiBdmfit 


Doe  dL  Read  and  Another  r.  Roe. 

fwIGHTMAN  moved  for  judgment  against  the  casual  service  of  « 
ejector.    The  affidavit  stated,  that  the  declaration  was  \^^^^J^^ 
served  on  a  female  servant  on  the  premises,  who  informed  ■enrant  in  care 

of  the  premiiefy 

the  deponent  that  she  had  been  left  in  care  of  them  by  the  \m  insufficient  to 
tenant  in  possession ;  but  it  did  not  appear  that  the  tenant  uie*fint  in-^  "^ 
had  received  any  notice  of  the  service.  ■^•p** » ■"? '? 

*'  order  to  obtain 

a  rule  nisi,  some 

Lord  Abinger,  C.  B. — Have  you  any  case  in  which  the  ^i!^*be^!h^n 
service  on  a  servant  has  been  held  sufficient  ?  Sat*ActeMnt 


Wighiman  then  applied  for  a  rule  nisi,  and  submitted 
that  such  was  the  ordinary  practice  in  cases  of  this 
descripUon. 

Per  Curiabl — Without  your  affidavit  shews  some  be- 
^ef  that  the  tenant  had  notice  of  the  service,  we  cannot 
grant  the  rule,  for  he  may  be  in  this  predicament :  he 
may  say  there  is  no  affidavit  to  answer.  You  must  first 
make  out  some  probable  ground  for  believing  that  the 
tenant  has  received  the  declaration. 

Rule  refused. 


has  notice  of 
the  senrice. 
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Strohot.  Dickinson. 

wlienaiiauoT-  J^UDLOW,  Serjt,  moTed  for  a  rale  to  shew  cause  why 

cUmiipti-        ■  writ  of  habeas  should  not  issue  ibr  the  purpose  of  bring- 

;^^^^  ^    ing  up  the  defendant  to  be  discharged  out  of  custody.  The 

■niut  ci«i<r       affidaTit  upon  which  he  moved,  stated  that  the  defendant 

itfiiamttwtbt  was  an  attorney  of  this  Court;  that  a  certain  cause  in 

iradbBtha"'     which  he  was  engaged  as  attorney  was  that  day  in  the  list; 

Comt.  tjmt  he  was  on  his  way  to  Weatminter  Hall,  in  order  to  be 

present  at  the  hearing  of  that  cause ;  and  having  gone  into 

a  cofiee-house  for  a  few  minutes  to  consult  a  friend,  he 

was  arrested  there  on  a  ca.  sa.  at  the  suit  of  the  plaintiff. 

Pinf/  shewed  cause  upon  an  affidavit  of  the  sheriff's 
officer,  which  stated  that  deponent  arrested  the  defendant 
at  the  Auction-mart  Cofiee-house,  between  two  and  three 
o'clock  in  the  afternoon  ;  that  defendant  did  not  tell  de- 
ponent he  was  going  to  attend  any  of  the  Courts  of  law, 
but  said  be  came  into  the  coffee-house  to  see  aperson  with 
whom  be  was  about  to  make  an  arrangement  respecting 
the  getting  some  money  to  pay  that  debt. 


Ludlow,  Serjt.,  and  F.  V,  Lee,  in  reply. — The  privilege 


DlCKIMSOlf. 
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from,  but  it  shews  it  was  necessary  for  him  to  attend  the         1836. 
Court,  as  bis  cause  was  in  the  list.  There  *is  no  distinction  " 

between  a  party  attending  a  Court,  or  returning.     In  ». 

Lightfoot  V.  Cameron  (a),  the  defendant's  cause  was  put 
off  early  in  the  day,  yet  he  stayed  in  Court  till  five  in  the 
afternoon,  to  speak  with  his  attorney,  who  was  engaged  in 
other  causes,  and  then  at  the  risuig  of  the  Court  went 
with  his  attorney  and  witnesses  to  dine  at  a  tavern,  and 
during  dinner  was  arrested ;  but  this  was  not  considered  a 
deviation^  [Parie^  B. — ^You  will  find  in  all  those  cases 
that  the  liberty  was  for  the  purpose  of  enabling  the  party  to 
return  home.]  In  Pitt  v.  Coomesib)^  the  plaintiff  called  at 
the  ofiice  where  he  kept  his  papers,  but  did  not  reside,  to 
refresh  himself;  he  remained  there  nearly  two  hours,  and 
then  went  into  a  tailor^s  shop  in  the  same  street,  where  he 
was  arrested;  and  it  was  held  that  the  privilege  of  the 
party  redeundo  had  not  ceased  when  he  was  arrested. 

Lord  Abimger,  C.  B. — An  attorney  is  undoubtedly 
entitled  to  a  privilege  from  arrest,  eundo,  morando,  et 
redeundo ;  and  if  it  be  clearly  shewn  that  he  was  attend- 
ing any  of  the  Courts,  it  is  not  expected  that  he  should  go 
at  full  speed,  or  return  by  the  shortest  road  home.  But 
in  all  the  cases  which  have  been  cited,  there  does  not  ap- 
pear to  have  been  any  distinct  deviation  wholly  uncon- 
nected with  his  progress,  at  the  time  of  the  arrest.  It  be- 
hoves the  party  applying  for  this  privilege  distinctly  to 
shew  the  circumstances  under  which  he  claims  it ;  and  the 
affidavit  should  specially  state  that  he  was  proceeding 
from  home  to  the  Court.  It  is  perfectly  consistent  with 
the  affidavit  in  the  present  case  that  he  might  have  set 
out  for  some  purpose  wholly  unconnected  with  his  busi- 
ness in  Court.  If  this  affidavit  were  a  precedent  for  al- 
lowing an  attorney  to  be  privileged,  he  might  go  where 

(a)  2  H.  Blac.  1113.       (6)  3  Nev.  &  M.  212;  5  B.  &Adol.  1079. 
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he  pleased  during  the  day,  so  that  he  came  in  the  after- 
noon to  Westminster  Hall.  Upon  his  own  statement  he 
went  to  a  coffee-house  for  a  different  purpose  than  the 
business  of  bis  client,  and  then  he  comes  late  in  the  day 
to  Westminster  Hall  for  the  purpose  of  calling  upon  us  to 
allow  his  privilege.  There  is  no  case  where  the  affidavit 
upon  which  the  privilege  was  obtained  has  been  liable  to 
the  same  objections.  If  the  affidavit  bad  stated  that  he 
lived  in  the  city,  and  went  into  a  coffee-house  to  refresh 
himself  on  his  way  to  Westminster  Hall,  the  case  might 
have  been  different;  but  the  present  affidavit  is  clearly 
insufficient. 

Parke,  B. — I  am  of  the  same  opinion,  and  I  found  my 
opinion  entirely  on  the  defect  of  the  plaintiff's  affidavit. 
It  is  not  sworn  that  he  left  his  house  in  the  morning  for 
the  purpose  of  attending  the  Court,  nor  does  it  state 
where  his  house  was,  or  that  he  went  on  the  business  of 
his  cUent.  Consistently  with  this  affidavit  he  may  have 
gone  into  the  city  for  the  purpose  of  transacting  the  busi- 
ness of  bis  various  other  clients.  We  should  be  carrying 
the  privilege  much  further  than  before,  by  allowing  the 
discharge  upon  an  affidavit  like  this. 


BoLLAND,  B. — I  am  of  the  ssme  opinion.  In  the  case  of 
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1836. 

GooDCHiLD  V.  Pledge. 

MJEBT. — ^Tbe  declaration  alleged  that  the  defendant  was  Payment  should 
mdebted  to  the  plaintiff  in  201.  for  goods  sold  and  deli-  ^^^^l^^ 
▼ered,  and  in  20/.  for  board  and  lodging,  and  in  20L  for  aToidance,  and 

^  ,  .   must  conclude 

money  due  on  an  account  stated,  which  said  several  withaTenfi- 
monies  were  to  be  paid  respectively  by  the  defendant  to  ^  °°' 
the  plaintiff  on  request :  whereby,  and  by  reason  of  the 
non-payment  thereof,  an  action  hath  accrued  to  the  plain- 
tiff, to  demand  and  have  of  and  from  the  defendant  the  said 
several  monies,  respectively  amounting  to  the  sum  of  60/. 
above  demanded ;  yet  the  defendant  hath  not  paid  the 
said  sum  above  demanded,  or  any  part  thereof."  The  de- 
fendant pleaded  to  the  whole  declaration  nunquam  indebi- 
tatus :  "and  for  a  further  plea  to  the  first  count,  that,  before 
the  commencement  of  the  suit,  and  when  the  said  sum  of  20/. 
in  that  count  mentioned  became  due  and  payable,  to  wit,  on 
the  1st  day  of  January,  1831,  he  paid  to  the  plaintiff  the 
said  sum  of  20/.,  according  to  the  defendant's  said  contract 
and  liability  in  the  said  first  count  mentioned ;  and  of  this 
the  defendant  puts  himself  upon  the  country.*'  Special 
demurrer  to  the  second  plea,  assigning  for  causes  that 
the  said  second  plea  does  not,  as  it  ought  to  have  done, 
although  containing  new  matter,  to  wit,  payment,  conclude 
with  a  verification,  but  that  it  improperly  concludes  to 
the  country. 

Manself  in  support  of  the  demurrer,  referrerd  to  Ansell 
V.  Smith  (a),  and  contended  that  a  plea  of  payment^  since 
the  new  rules,  must  conclude  with  a  verification.  If  the 
plea  shews  a  payment  at  the  time  the  debt  accrued,  it  is 
simply  a  denial  of  the  liability  stated  in  the  declaration, 
and  is  therefore  bad  as  amounting  to  the  general  issue. 

(a)  Ante,  Vol.  3,  p.  193;  S.  C.  I  C.  M.  &  R.  522. 
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1836.  Ogle,  in  supporl  of  the  plea.— The  plea  avers  the  pay- 

G(K>DCHitD  "®°'  °^  ****  money  according  to  the  defendant's  contract 
and  liability.  That  is  a  traverse  of  the  matter  stated  in 
the  declaration,  and  it  is  a  general  rule  that  where  the 
plea  traversea  the  hreach  without  inserting  new  matter,  it 
must  conclude  to  the  country.  There  is  a  distinction  be- 
tween a  plea  of  payment  which  denies  the  hreach,  and  a 
plea  which  confesses  and  avoids  it. 

Fbr  CuBiAH.-~The  breach  stated  in  the  declaration  is 
mere  matter  of  fonn.  If  the  defendant  seeks  to  discharge 
himself  from  the  debt,  that  must  be  pleaded  in  confession 
and  avoidance.  The  new  general  issue  of  nunquam  inde- 
bitatus was  framed  for  the  special  purpose  of  causing  all 
these  matters  to  be  pleaded  by  way  of  confession  and 
avoidance.  As  the  point  is  new,  the  defendant  may  amend 
on  payment  of  coats. 

Leave  to  amend  on  payment  of  costs. 


Jones  ».  Nanny. 

imprii  br    J.  HIS  was  an  action  of  assumpsit  for  work  and  labour 
as  an  attorney  and  solicitor,  and  for  money  paid,  and  on 
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V.  PacUlon{a)  was  against  him,  but  referred  to  Edmonds        1836. 
V.  Harris  (Jb\  in  which  it  was  held,  that,  since  the  new 
rules  of  pleading,  a  defence  that  the  goods  were  sold  on 
a  credit  not  yet  expired,  could  not  be  given  in  evidence 
under  the  plea  of  nunquam  indebitatus. 

Per  Curiam. — ^The  plea  is  clearly  bad^  as  amounting  to 
the  general  issue.  The  case  referred  to  by  the  defen- 
dant's counsel  may  be  considered  as  overruled. 

Judgment  for  plaintiff, 
(fl)  Ante,  Vol.  4,  p.  488.  (6)  2  Adol.  &  E.  414. 


Smith  v.  Badcock. 

JMlARTIN  shewed  cause  against  a  rule  obtained  by  it » a suffldenc 
BaU  for  judgment  as  in  case  of  a  nonsuit.    The  reason  "cus«  for  not 

T         ^        .  1*1  proceeding  to 

assigned  in  the  aindavit  was,  that,  since  the  commence-  trial,  that  the 
ment  of  the  action,  the  defendant  had  taken  the  benefit  of  tinM  the  com- 
the  Insolvent  Debtors*  Act.  mencement  of 

the  action, 
taken  the  bene- 
_  ,  1        i«     1  J       •  1     fit  of  the  Insol- 

Alderson,  B. — The  rule  must  be  discharged  with  Tent  Debtors' 
costs,  unless  the  defendant  consents  to  a  stet  processus,      ^^{i  oue\he 

Court  will  dia- 
,  charge  a  rule 

BaU  submitted,  that  it  was  not  usual  in  such  cases  to  for  judgment 

.  as  in  case  of  a 

give  costs.  nonsuit,  with 

costs,  unless 
the  defendant 

Alderson,  B. — It  must  be  with  costs — stet  processus  consent  to  a 

stet  processus* 

— or 

•  

Rule  discharged,  with  costs  (a). 
(a)  See  Fielder  v.  Craw,  ante,  Vol.  4,  p.  50. 
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VlNER  t>.  LaNQTON. 

XHIS  was  a  motion  for  setting  aside  an  attachment 
against  the  sherifF.  The  only  question  was,  whether  the 
plaintiff  had  lost  a  trial ;  but  it  not  then  appearing  on 
what  day  the  sittings  took  place,  the  matter  stood  over. 

J.  Jervii,  on  a  subsequent  day  mentioned  the  cause, 

*Tc  not  correct-  and  then  objected  that  the  affidavits  in  support  of  the  rule 

were  not  correctly  intitled.      He  referred  to   Clothier  v. 


Wbere  ■  rule 

■twiHallr  ^1- 

wirdibe  ob- 
JMtcd,  Hut  (he 
■Sdariu  upoD 
wbich  the  rale 


\j  lodtled. 


Alderson,  B. — It  is  too  late  to  take  that  objection ;  the 
Court  decided  (hat  the  rule  should  be  made  absolute,  and 
the  only  question  was,  whether  the  bail-bond  should  stand 
as  a  security  in  consequence  of  the  trial  having  been  lost. 
We  cannot,  af^er  having  made  a  rule  absolute,  go  into  the 
matter  now  objected  to. 

It  afterwards  appearing  that  no  trial  had  been  lost,  the 
rule  for  setting  aside  the  attachment  was  made  absolute, 
without  the  bail-bond  standing  as  a  security. 
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C  Jones  submitted  the  afSdavit  was    good  for  such        1836. 


parts  as  were  originally  sworn. 

Lord  Abinger,  C.  B. — ^The  aiSdavit  is  a  nullity;  you 
cannot  make  use. of  an  affidavit  which  has  been  altered 
after  it  is  sworn.  The  rule  must  be  discharged ,  but  with- 
out costs. 

Piatt  afterwards  waived  the  objection^  and  shewed  cause 
upon  the  merits. 


Wright 

V. 

Skinner. 


Partridge  r.  Wellbank. 

KyHANDLESS  moved   to  amend  a  writ  of  summons  The  Court  wui 
and  distringas^  and  subsequent  writs  issued  to  save  the  ^t^  be  * 
Statute  of  Limitations.     The  original  writ  of  summons  is-  f"*?^*^*  «»- 

,  °  leu  It  appears 

sued  in  the  year  1833^  and  the  distringas  in  June  last,  thepiaintiri 
The  plaintiff  had  a  cause  of  action  against  the  defendant  otherwUebe 
on  simple  contract^  but  a  much  larger  claim  arose  upoii  a  ^"'^'y  *®*^ 
bond^  and  he  was  therefore  desirous  of  altering  the  state- 
ment of  the  form  of  action  in  the  writs,  from  assumpsit  to 
debt.    In  support  of  the  motion,  he  referred  to  Horion  v. 
inhabitants  of  the  Hundred  of  Stamford  (a). 

Parke,  B. — It  appears  here,  that  the  debt  on  the  bond 
18  not  barred  by  the  statute.  It  will  be  found  that  the 
principle  of  all  the  cases  in  which  a  writ  has  been  allowed 
to  be  amended  is,  that  otherwise  the  remedy  would  have 
been  entirely  lost. 

Lord  Abinger,  C.  B. — This  amendment  should  not  be 

allowed. 

Rule  refused. 

(a)  Ante,  Vol  2,  p.  196. 


Tbe  Court  will 
not  Kt  uidg 

ptcB  tMdOM 


cases  on  points  of  practice,  exck. 

Bacon  p.  Ashton. 
JShEE  moved  for  a  rule  to  shew  cause  why  the  plea  deli- 
Sk.'b*'"^'  't  ^*'^^  '"  ''*'■  *^'^^  should  not  be  set  aside  for  irregularity. 
The  objection  was,  that  the  words  "  cornea  and  defends 
the  wrong  and  injury  when  &c.,"  were  used  in  the  com- 
mencement of  the  plea  contrary  to  10  Reg.  Gen.  H.  T.  (a) 
4  WilL  4  (Pleading  Rules),  which  gives  the  form  of  the 
commencement  of  the  plea,  and  says,  that  no  fonnal 
defence  shall  be  required. 

AldbrsoHj  B. — You  may  strike  out  the  part  objected 
to. 

Rule  refused, 
(a)  Ante.  Vol.  2,  p.  319- 


Ward  v.  Watt. 
The  ictiul  or      -ARCHBOLD  moved  for  a  rule  to  shew  cause  why  the 
dcnM*af  ■'de^     ""P^  ^^  *''*  ^"'  °^  capias  issued  in  this  case  should  not 
feniUai  mini  be  (je  set  aside  for  irregularity,  and  why  the  defendant  should 

.Ut«lln«wnt  .        ,.      ,  ,  „  , 

of  capiH.  not  be  discharged  out  of  custody,  on  entering  a  common 

appearance.     The  irregularity  complained  of  was,  that 
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London,  merely.  In  Webhr.  Longford  (a),  Taunion^J.,  lBd6. 
draws  a  distinction  between  a  writ  of  summons  and  capias, 
and  observes,  that  in  the  writ  of  summons  the  act  expressly 
requires  a  particular  description  of  the  defendant's  resi- 
dence, but  in  the  capias  it  is  enough  if  he  is  so  described 
as  to  enable  the  oflScer  executing  a  process  to  find  him. 
And  in  Bvffle  v.  Jackson  (b),  it  was  held,  that  the  de- 
scription of  the  defendant's  residence  need  not  be  parti- 
cularly given,  but  the  plaintiff  may  give  such  a  description 
of  it  as  he  can.  These  decisions  are  recognised  in  HiU  v. 
Her^ey  (c),  where  the  same  distinction  is  preserved  be« 
tween  the  writ  of  summons  and  capias. 

Lord  Abingbr,  C.  B. — In  all  the  cases  cited  there  was 
some  description  of  the  defendant,  the  best  the  plaintiff 
could  give,  and  the  Courts  held  that  sufficient ;  but  here 
there  is  no  description  at  all.  The  rule  must  therefore  be 
absolute. 

'  *  Rule  absolute,  without  costs. 

(a)  Ante,  Vol.  %  p.  498.  (6)  Ante,  Vol.  2,  p.  605. 

(c)  Ante,  Vol.  4,  p.  163. 


Wells  r.  Ody. 

V^ASE  for  obstructing  the  ancient  windows  of  the  plain-  where  a  party 

tirs  dwelling-house,  by  wrongfully  erecting  a  wall.     Plea  JlJ'u'^  ^Wch*" 

— ^not  guilty.     At  the  trial  of  the  cause,  it  appeared  that  ^o"«"  *«  ■"*>• 

»         fr  jectofanac- 

the  obstruction  was  caused  by  a  wall  built  by  the  defen-  donof  trespatf, 

dant,  part  of  which  stood  on  the  plaintiff*s  and  part  on  JI^o  a^oonJc- 

the  defendant's  land.    The  jury  found  that  the  injury  'i"*'*'**j  ^' 

*'      "^  J     J  mage,  be  may 

complained  of  resulted  from  that  portion  of  the  wall  which  sue  in  ciu€,  or 

stood  on  the  plaintiflTs  land.     A  verdict  having  been  en-  eiec^n!  ^ 
tered  for  the  plaintiff,  KeUy^  in  last  Hilary  Term,  moved 
to  enter  a  nonsuit,  on  the  ground  that,  under  these  cir- 
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1S36.         cumstances,  case  was  not  maintainable,  but  that  the  form 
„  of  action  should  have  been  trespass  (a). 

Bompas,  Serjt.,  and  Humfrey,  shewed  cause,  and  con- 
tended, that,  where  a  party  has  a  cause  of  action  in  tres- 
pass, he  is  not  bound  to  pursue  that  remedy,  but  may 
waive  the  trespass,  and  bring  case,  Branscomb  v.  Brid- 
ges (6),  Smith  V,  Goodwin  (c). 

Kelly,  R.  V.  Richards,  and  Adolphus,  in  support  of  the 
rule. — The  jury  having  found  the  injury  caused  by  that 
part  of  the  wall  which  stood  on  the  plaintiff's  land,  tres- 
pass was  the  proper  form  of  action.  If  the  defendant 
were  justified  under  the  Building  Act,  that  would  be  mat- 
ter of  defence,  and  the  plaintiff  could  shew  excess,  which 
would  make  the  defendant  a  trespasser  ab  initio.  Sup- 
pose the  case  of  a  licence  to  do  an  act  upon  the  land  of 
another,  which  act  is  done  in  such  a  way  as  to  be  attended 
with  injurious  consequences,  under  such  circumstances 
case  could  not  be  maintained,  but  the  proper  form  of 
action  would  be  trespass ;  and  if  the  defendant  pleaded 
the  licence,  the  plaintiff  might  reply  excess.  Admitting 
that,  where  there  is  both  an  immediate  and  a  consequen- 
tial injury,  the  plaintiff  may  have  his  election,  and  bring 
either  trespass  or  case ;  here,  trespass  alone  will  lie,  for 
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an  action  on  the  case,  the  plaintiff  is  bound  to  maintain  1836. 
one  action  in  preference  to  another ;  but,  under  such  cir- 
cumstances, there  is  nothing  to  preclude  him  from  bring- 
ing an  action  on  the  case,  in  respect  of  that  fact,  from 
which  the  consequential  injury  arises,  or  an  action  of 
trespass,  in  respect  of  that  part  which  causes  the  imme- 
diate injury.  The  argument,  that  case  cannot  be  brought, 
because  part  of  the  injury  resolves  itself  into  an  action  of 
trespass,  is  perfectly  untenable.  If  that  argument  were 
good^  it  would  prove  that  the  plaintiff  could  have  no  remedy 
whatever,  for  by  the  same  reason  he  could  not  maintain 
trespass,  because  he  has  a  cause  of  action  in  case.  The 
deductio  ad  absurdum  is  sufficient  to  shew,  that  the  plain- 
tiff might  bring  either  trespass  or  case.  If  a  water-course 
be  disturbed,  and  an  injury  caused  by  taking  away  a  weir, 
one  side  of  which  is  on  the  plaintiff's^  and  the  other  on 
the  defendant's  land,  trespass  is  maintainable  in  respect 
of  the  removal  of  that  part  which  was  on  the  plaintiff's 
land ;  the  injury  resulting  from  the  removal  of  that  part 
which  was  on  the  defendant's  land,  would  form  the  subject 
of  an  action  on  the  case.  If  both  acts  were  done  at  the 
same  time,  and  the  consequential  injury  resulted  from  both^ 
the  plaintiff  might  bring  either  trespass  or  case.  There 
are  not  wanting  sufficient  authorities  to  shew,  that  where 
an  injury  has  been  done,  which  gives  one  right  of  action 
or  the  other,  the  party  injured  may  bring  either.  If  a 
nuisance,  committed  in  one  county,  produces  an  effect  in 
an  adjacent  county^  the  indictment  may  be  laid  in  that 
county.  However  specious  the  argument  against  it,  the 
result  is,  that  in  this  case  the  party  might  have  brought 
either  the  one  or  the  other.  It  has  been  urged  that  he 
could  not  sustain  any  injury,  except  from  that  part  of  the 
wall  built  on  the  plaintifTs  land,  for  such  is  the  finding 
of  the  jury.  It  is  dear,  however,  the  jury  could  not  have 
meant  that,  because  it  is  not  consistent  with  common 
sense,  that  that  part  alone  which  stood  on  the  plaintiff'^ 
VOL.  V.  u  D.  p.  c. 
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1836.         land  obstructed  the  light,  unless  the  other  part,  which 
Wblu        stood  on  the  defendant's  land,  was  transparent. 

**'''*  Parks,  B. — I  entirely  concur  with  the  Chief  Baron. 

Th^pe  are  numerous  cases  where  the  party  injured  may 
maintain  trespass,  or  case,  for  the  consequential  damage. 
In  Moreton  v.  Hardem\a),  where  an  action  on  the  case 
was  brought  against  three  proprietors  of  a  stage-coach, 
and  one  of  them  was  driving  at  the  time  of  the  injury,  it 
was  held  that  tlie  action  might  be  maintainedt  although  tres- 
pass was  also  maintainable  against  the  one  that  was  drir- 
ingt  Sp,  in  IVilliamt  v.  Holland  (i),  where  the  injury  re- 
sulted from  the  negligence  of  the  defendant,  case  was 
held  maintainable,  notwithstanding  the  act  was  immediate. 
The  same  law  will  be  found  in  Comi/n's  Digest,  title  Ac' 
(iott  on  the  Case.  Every  act  of  projecting  eaves,  bo  as  to 
cause  injury  to  the  roof  of  another's  house,  is  an  act  of 
trespass,  and  yet  the  form  of  action  usually  adopted  is 
case.  I  am  disposed  to  think,  that,  whether  the  wall  stands 
wholly  on  the  plaintiff's  land,  or  partly  on  the  plaintiff's 
and  partly  on  the  defendant's,  case  may  be  maintained.  As 
the  present  action  is  for  the  consequential  injury  done  to 
the  pluntifTs  lights,  I  think  case  is  the  more  proper  form. 

BoLLAND,  B.,  I  am  of  the  same  opinion. 
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missory  note  for  798/.,  and  bad  put  in  bail,  but  the  bail         1836. 

subsquently  rendered  him.    The  consideration  for  the 

note  was  a  gambling  debt,  and  the  defendant,  since  the  v. 

eotnmencement  of  the  action,  filed  a  bill  of  discovery  in 

the  Court  of  Chancery.    Th^  plaintiff  had  not  put  in 

any  answer  to  the  bill,  consequently  an  injunctioh  had 

issued,  staying  the  proceedings  at  law.    It  was  sworn,  that 

the  plaintiff  kept  oot  of  the  Way  to  avoid  service  of  the 

subpoena* 

Lord  Abinoer,  C.  B. — When  it  clearly  appears  that 
the  process  of  the  Court  has  been  obtained  for  the  pur- 
t>bse  of  oppression,  we  shall  be  ready  to  grant  relief;  but 
the  Court  will  not  tfy  upon  affidavit  the  illegality  of  the 
donsideratioti  of  a  prdtriissory  tiote. 

t^ARKB,  B. — There  is  no  precedent  in  this  Court  of  a 
petson  being  let  out  of  prison  because  proceedings  are 
pending  in  the  Court  of  Chancery. 

Rule  refused. 


Strong  v.  Dickenson. 

JL  HE  defendant  having  been  arrested  on  a  ca«  sa.,  F,  The  Court  of 
F.  Lee  obtained  a  rule  nisi  for  discharging  him  out  of  ^"^2^1',^'" 
custody,  on  the  ground  that  his  residence  was  omitted  in  defendant  out  of 

^  custody  on  ac* 

the  writ.  count  of  the 

omission  of  his 
residence  in  the 

Piatt  shewed  cause,  and  contended  that  the  object  of  re-  ^"*  ©^  <»•  »■• 
qcriring  the  defendant's  residence  to  be  indorsed  on  a  writ 
of  ca.  sa.  was  merely  to  ptoiecX  the  sheriffs,  but  that  it 
did  not  render  the  writ  a  nufllity.  Besides,  there  was  n:> 
rule  in  this  Court  which  required  such  i^  indorsement. 
The  rule  of  H.  T.  2  &  3  Geo.  4,  applied  to  the  Court 
of  King's  Bench  only. 

h2 
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F.  V.  Lee,  m  reply,  cited  Constable  and  another  r, 
FtOkergilt  {a). 

Pabee,  B. — There  i<  no  rule  in  this  Court  requiring 
the  indorsement  of  the  derendant's  residence  on  a  writ  of 
ca.  u. 

Rule  discharged,  witti  costs. 
(a)  Ante,  Vol.  2,  p.  691. 


dcDca  of  tlw 
dij  on  vUcIi 


Whipple  ».  Manley. 
XN  this  case  the  defendant  had  pleaded  a  tender,  to 
which  the  plaintiff  replied  a  writ  previously  issued.     At 
the  trial  of  the  cause  before  the  under-sheriff  of  Deron- 

■pdifa  wrong'   shire,  the  defendant's  counsel  tendered  evidence  lo  shew 

inwnrd  tb*       '^i**  ^^^  "it  issued  after  the  day  stated  in  the  record. 

ptaperinaiK  ii  fijg  mideNsheriff  refused  to  adcnit  this  evidence,  and  the 

to  spp'T  '"  'I" 

Court  ID  uMnd  jury  found  a  verdict  for  the  plaintiff. 

thi  record  at  lbs 

pUntitr'i  ■!-  Greetncood  now  moved  for  a  new  trial,  on  the  ground 

""*'''  of  the   rejection   of  this  evidence.     He  cited  Letter  v. 

Jenkiiu  (a),  where  Bayley,  J.,  in  delivering  judgment, 
says,  "  It  ia  clearly  established  by  authorities,  that  either 
party  may  shew  by  evidence  the  actual  time  of  the  com- 
incncement  of  the  suit  to  be  different  from  that  it  purports 
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1836. 

KiNTON  r.  Braithwaite. 

mLNOWLES  moved  for  a  rule  to  shew  cause  why  the  whereaper- 
▼erdict  in  this  case  should  not  be  set  aside,  and  a  new  trial  ^yme^of 
granted,  on  the  ground  of  misdirection  by  the  Judge.  The  "^"*^*^J*^ 
action  was  brought  for  goods  sold  and  delivered,  and  the  maDdanMUDU 
defendant  pleaded  a  tender.     At  the  trial  of  the  cause,  auOiori^r 
before  the  under^heriffofMiddlesex,  it  appeared  in  evi-  ^",^'5?'* 
dence  that  the  plaintifTs  attorney  had  written  to  the  de-  therefore,  in 
fendant,  that,  unless   the  sum   of  3/.   8«.,   the  amount  tender  to  the 
claimed,  together  with  5*.  for  the  letters,  was  paid  at  his  ^der'ai-******^ 
office,  immediate  proceedings  would  be  taken.    Upon  the  »*>«igh  he 
receipt  of  this  letter,  the  defendant  s  attorney  went  to  the  is  not  aaUw- 
office  of  the  plaintiff's  attorney  for  the  purpose  of  paying  the  money. 
the  money,  and  saw  there  the  clerk  of  the  plaintiff^s  attor- 
ney ;  but  on  tendering  31.  8s.  to  him,  the  clerk  said  he 
had  no  authority  to  receive  it,  and  recommended  the  de- 
fendant's attorney  to  call  at  twelve  o'clock  the  next  day, 
stating  that  he  would,  in  the  mean  time,  inform  his  master. 
The  defendant's  attorney  called  at  eleven  o'clock  the  fol- 
k>wing  day,  when  he  was  served  with  a  copy  of  the  writ. 
The  under-sheriff  told  the  jury  that  if  they  believed  the 
money  was  produced,  there  was,  in  his  opinion,  a  good 
tender.    The  jury  found  a  verdict  for  the  defendant. 

Humfrey  shewed  cause,  and  relied  on  Barrett  v. 
Deere  (a),  in  which  it  was  held  that  a  payment  to  a  per- 
son in  a  merchant's  counting-house,  who  appeared  to  be 
intrusted  with  the  conduct  of  his  business,  is  a  payment 
to  the  merchant,  though  it  turns  out  that  the  person  was 
never  employed  by  him. 

Knatcles,  in  support  of  the  rule,  contended  that  there 
was  a  misdirection,  inasmuch  as  the  under-sheriff*  should 
have  directed  the  jury  to  consider  whether  there  was  any 

(ff)  1  M.  &  M.  200. 
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authority  to  receive  the  money,  it  having  been  tendered 
to  a  person  who  was  not  the  agent  of  the  plaintiff. 

Lord  Abincgr,  C.  B. — This  rule  must  be  discharged. 
The  letter  of  the  plaintifTa  attorney  was  the  only  autho- 
rity for  the  defendant  to  pay  the  money  at  the  ofBce;  and 
the  meaning  of  that  letter  was,  that  there  would  be  some 
one  there  to  receive  it.  As  to  the  expenses  of  the  letter, 
1  thinl[  there  was  no  ground  for  exacting  them  (a). 

Parkb,  B. — I  at  first  felt  some  doubt  in  this  case.  A 
tetider,  to  be  good,  must  be  made  to  the  plaintiff,  or  to 
aome  person  authorized  by  him  to  receive  the  money. 
Without  the  letter,  the  tender  would  not  he  sufficient ; 
but  my  doubt  is,  that  the  letter  gave  no  authority  to  re-- 
ceive  leas  than  3^  ISe.  Gd.  I  think,  however,  the  plaintiff 
is  not  entitled  to  the  expenses  of  the  letter,  and  that  there 
was  a  special  authority  to  the  person  in  the  office  to  re- 
ceive the  money  tendered. 

Holland  and  Gurney,  Bs.,  concurred  with  Lord 
Abinoer. 

Rule  discharged. 


(o)  See  Aforiion  v.  Svmmers,  note,  Vol.  I,  p.  3 
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the  defendant  required  tbe  said  W.  H.  O.  to  pay  to  the        1836. 
ordcfr  of  the  ptaantiflTSOA,  in  three  months  after  the  date       p 
thereof,  (which  siiid  bill  of  exchange  had  been  indorsed  v* 

by  the  defendant  to:  one  M.  W.,  who  had  indorsed  the 
sane  in  blank),  was  lying  due  and  m^paid  at  the  Bank  of 
England ;  and  thereupon,  in  consideration  that  the  plain^ 
tiff,  at  the  request  of  the  defendant,  would  take  up  the 
said  bill,  and  pay  the  amount  thereof  for  the  honour  of  the 
defendant,  and  would  commence  and  prosecute  an  action, 
a^rainst  the  said  W.  H.  G.,  upon  and  for  the  recovery 
of  the  amount  of  the  said  bill,  in  the  name  of  the  plain- 
tiff, as  the  indorsee  thereof,  the  defendant  then  promised 
the  plaintiff  to  pay  him  the  amount  of  all  such  costs, 
charges,  and  expenses,  as  he  the  plaintiff  should  incur, 
bear,  sustain,  and  be  put  unto,  for  and  by  reason  of  his 
commencing  and  prosecuting  such  action  against  the  said 
W.  H.  G.,  in  case  the  plaintiff  should  be  unable  to  obtain 
tbe  same  from  the  said  W.  H.  G. ;  that  plaintiff  took  up 
the  bill,  and  paid  the  amount  thereof  for  the  honour  of  the 
defendant^  and   commenced  and   prosecuted   an  action 
against  the  toid  W.  H.  G.,  in  the  name  of  the  plaintiff,  as 
the  indorsee  thereof,  and  then  necessarily  was  put  to 
divers  costs^  charges,  and  expenses,  in  the  whole  amount^ 
ing  to  the  sum  of  11/.  14««  6d. ;  that  the  said  W.  H.  G. 
afterwards  became  bankrupt,  and  that  the  plaintiff  had 
not  been  able  to  obtain  payment  of  the  said  sum  of 
11/.  14f.  6d.  from  the  said  W.  H.  G.,  whereby  the  defen- 
dant became  liable  to  pay  tHe  same  to  the  plaintiff  on  re- 
quest, yet  the  defendant  hath  wholly  refused.     Second 
count,  by  plaintiff,  as  indorsee,  against  defendant,  as  drawer 
of  the  same  bill  of  exchange ;  and  that,  although  defen- 
dant had  paid  a  part  of  the  said  bill,'the  sum  of  21L  8s.  re- 
mained unpaid.     Counts  for  money  paid,  interest,  and  on 
an  account  stated. 

Pleas' — ^to  first  count,  payitient  of  42.  into  Court;  to 
second  count,  payment  of  a  part  in  discharge,  and  a  de- 
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1636.  livery  in  respect  of  the  residue  of  another  bill  oFexchange 
FisuBR  which  was  not  then  due.  To  the  money  counts,  non- 
eesumpsit.  Replication  to  first  plea,  that  plaintiff  had 
sustuned  damage  to  a  greater  amount  than  4/.;  to  second 
plea,  that  defendant  did  not  pay  the  money  therein  men- 
tioned ;  and  that  the  bill  of  exchange  in  that  plea  men- 
tioned was  indorsed  by  the  defendant  to  the  plaintiff,  to 
be  kept  by  him  as  a  security,  on  the  plaintiff's  forbearing 
to  proceed  against  the  defendant  in  the  said  bill  in  the 
said  second  count  mentioned,  until  a  certain  day,  when 
the  defendant  then  promised  the  plaintiff  to  pay  him  the 
said  sum  owing  upon  the  said  bill.  Rejoinder,  traversing 
that  the  defendant  indorsed  the  bill  npon  the  terms  and 
conditions_in  the  replication  mentioned. 

A  summons  was  taken  out  for  particulars  of  the  plaintiff's 
demand,  which  were  delivered  as  follows : — The  plaintiff 
seeks  to  recover  the  principal  sum  oi27l.  8s.  6(f., being  the 
balance  of  a  sum  of  30/.,  money  paid  and  advanced  by  the 
plaintiff  for  the  honor  of  the  defendant,  to  take  up  a  bill 
of  exchange  drawn  by  the  defendant  upon,  and  accepted 
by  one  W.  H.  G.,  and  a  furilier  sum  for  interest  thereon 
to  the  day  of  payment,  or  of  signing  a  final  judgment. 
Upon  the  receipt  of  these  particulars,  a  second  summons 
was  taken  out  for  particulars  under  the  first  count.  They 
contained  a  claim  of  ill.14^.  6d.  for  costs  as  between 
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as  there  was  no  demand  in  the  particulars  applicable  to         1836. 
the  account  stated.     He  cited  Brekon  v.  Smith  (a).  „  " 

^  •'  Fisher 


Bompas,  Seijty  and  W.  H.  Watson^  shewed  cause. — 
The  second  particulars  do  not  refer  expressly  to  the  first 
count ;  they  are  intended  to  cover  the  whole  of  the  decla- 
ration. If  a  bill  of  particulars  specifies  the  transaction 
upon  which  the  plaintiflTs  claim  arises^  it  need  not  spe- 
cify the  technical  description  of  the  right  which  results  to 
the  plaintiff  out  of  that  transaction  (6).  Where  the  plain- 
tifisy  spirit  merchants,  delivered  particulars  for  goods  sold 
to  defendant  in  their  trade  as  brewers,  and  a  verdict  was 
found  for  the  plaintiffs  on  proof  of  delivery  of  spirits,  the 
Court  discharged  the  rule  for  a  new  trial,  it  appearing 
that  the  defendant  had  neither  been  surprised  nor  misled. 
There  the  defendant  could  not  have  been  taken  by  sur- 
prise ;  there  is  nothing  in  the  second  particulars  to  in- 
duce him  to  suppose  the  plaintiff  had  rejected  his  claim 
upon  the  account  stated. 

JP.  Kellff,  and  Busby ^  in  support  of  the  rule. — ^The 
particulars  are  calculated  to  mislead  the  defendant.  The 
first  particulars  were  only  applicable  to  the  count  on  the 
bill,  and  for  money  paid ;  the  defendant  then  takes  out 
a  summons  for  particulars  under  the  first  count ;  and  the 
Judge's  order,  under  which  they  are  delivered,  expressly 
refers  to  the  first  count.  It  was  natural,  therefore,  for 
the  defendant  to  suppose  the  plaintiff  meant  to  rely  on 
that  count  only.  The  plaintiff,  by  his  first  count ;  only 
cl^ms  an  indemnity  for  the  costs  out  of  pocket,  and  more 
than  suflScient  to  cover  them  has  been  paid  into  Court 

Lord  Abingbr,  C.  B.—- The  substantial  question  is. 


(A)  1  Adol.  &  £.  488.  {h)  Brownv.  Hodgson,  4  Taunt.  189. 

(c)  Lamhirth  v.  Rqff,  8  Bingh.  411. 


V. 

Waimwrigiit. 
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whether  the  defendant  has  been  misled.  The  aecond 
particutars  are  not  confined  to  the  first  count,  but  are  for 
the  bill  of  costs  mentioned  in  the  first  count.  I  think  the 
defendant  has  had  full  notice  of  all  the  plaintiff  sought  to 
recover.  Suppose  he  had  pot  at  the  bottom  of  the  par- 
ticulars— "  the  plaintiff*  means  to  avail  himself  of  any  or 
either  of  the  counts  contained  in  tlie  declaration ;"  those 
words  would  have  made  no  difference,  they  are  surplus- 
age. It  seems  to  me  the  defendant  has  not  been  de- 
ceived by  the  bill  of  particulars,  ^nd  that  the  plaintiff  has 
not  abmdoned  any  of  the  counts  in  his  declaration. 

Pabxb,  B. — I  am  of  the  same  opinion.  These  particu- 
lars are  inarticifially  framed ;  butitappears  to  me  ihede- 
fendant  must  have  understood  that  the  plaintiff  meant  to 
go  for  the  whole  bill  of  costs,  and  not  to  confine  his  de- 
mand to  one  count. 

BoLLAND  and  Alderson,  Bs.,  concurred. 

Rule  discharged. 


RotPe  and  Another  v.  Swaih. 


Swain. 
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W,  H.  Watson  shewed  cause,  and  contended  that  ihe         1836^ 
object  of  requicing  the  indorsement  of  defendant's  resi- 
dence  was  to  inform  the  sheriff,  and  that  the  defendant  «. 

could  not  take  advantage  of  its  omission.  Clarke  v.  Pal- 
mer (a).  Since  the  Uniformity  of  Process  Act,  the  Courts 
have  not  in  all  eases  required  the  true  residence  to  be 
stated :  it  has  been  held  sufficient  if  the  party  could  be 
found  by  the  description  given.  Hill  v.  Harvey  {b)i  In 
Welsh  V.  Langfardf  Taunton^  J.,  says,  "  It  does  net  ap« 
pear  from  the  form  of  the  capias  that  any  very  particular 
description  of  the  defendant's  residence  is  necessary  in  that 
writ,  but  it  is  enough  if  he  is  so  described  as  to  enable  the 
officer  executing  the  process  to  find  the  defendant/' 

Per  Curiam  (c)» — We  think  the  decision  of  the  Court 
of  Common  Pleas  in  Roberts  v.  Wedderbum  should  be 
adhered  to.  The  plaintiff  must  insert  either  the  real  or 
the  supposed  residence  of  the  defendant:  if  he  cannot 
discover  the  defendant's  residence,  it  is  sufficient  if  he  give 
the  best  description  that  he  is  able.  In  HiU  v.  Harvey^ 
there  was  a  description  of  the  defendant ;  but  we  cannot 
concur  in  the  observation  made  in  that  case,  that  a  de- 
scrip  tib  personae  alone  would  be  sufficient. 

Rule  absolute. 


(a)  4  Man.  &  R.  141  ;.9  B.  3;  C.  153.    (c)  Bolluid,  Parke,  and  Qm- 
(h)  2  C.  IL  &  R.  307.  aey,  Bs. 


Grant  v.  Smith. 

H.ALCOMB  moved  to  set  aside  a  judgment*  The  cause  The  common 
was  in  error  coram  vobis,  and  the  defendant  had  deUvered  {jt^.^^^j^^^'];?;; 
the  common  joinder  in  error  without  the  signature  of  couiwert  «igna- 
counsel,  upon  which  the  plaintiff  signed  judgmenti    It 
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appeared  from  the  books  of  practice  (a)  that  the  common 
joinder  did  not  require  counsel's  signature. 

The  Attorney-General  shewed  cause  upon  an  affidavit 
of  a  clerk  of  Mr.  Edgell,  the  Clerk  of  the  Errors  in  the 
Exchequer  Chamber,  which  stated  that  he  had  never  seen 
a  joinder  in  error  without  its  being  signed  by  counsel. 
Mr.  Daz  also  stated  that  the  practice  was  to  have  the 
joinder  signed. 

Parke,  B.— The  authority  of  Mr.  Tidd  is  against  you ; 
but  as  it  is  purely  a  question  of  practice,  it  must  be  settled 
by  the  officers  of  the  Court. 

The  Court  then  sent  to  inquire  of  the  Masters  of  the 
King's  Bench  and  the  Prothonotarics  of  (he  Common 
Pleas  i  and  they  having  reported  that  the  common  joinder 
need  not  be  signed  by  counsel,  the  Court  made  the  rule 
absolute. 

Rule  absolute. 

(a)  Udd,  1176t  Arch,  by  Chit.,  Srd  ed.,  362. 
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Humfrey  now  moved  for  a  new  trial,  on  the  ground  of       1836. 
the  rejection  of  this  evidence^  and  contended  that  the  new      qi^b^k 
rales  did  not  apply  to  the  case  of  set-off.    The  3  &  4  Will.  v- 

4,  c.  42,  8. 1,  which  gave  the  Judges  the  power  of  making 
alterations  in  the  mode  of  pleading,  provided,  "  that  no 
rule  or  order  shall  have  the  effect  of  depriving  any  person 
of  the  power  of  pleading  the  general  issue,  and  giving  the 
special  matter  in  evidence,  in  any  case  wherein  he  is  now, 
or  hereafter  shall  be,  entitled  to  do  so  by  virtue  of  any  act 
of  Parliament  now  or  hereafter  to  be  in  force.**  The 
rules  of  Hilary  Term,  4  Will.  4,  which  alter  the  mode  of 
pleading,  also  provide  that  "  no  rule  or  order  shall  have 
the  effect  of  depriving  any  person  of  the  power  of  plead- 
ing the  general  issue,  and  of  giving  the  special  matter  in 
evidence^  in  any  case  wherein  he  then  was  or  thereafter 
should  be  entitled  so  to  do  by  virtue  of  any  act  of  Parlia- 
ment then  or  thereafter  to  be  in  force.**  It  was  submitted 
therefore,  that,  by  3&4WiIL  4,  c.  41,  s.  1,  the  Judges 
had  no  jurisdiction  to  require  a  set-off  to  be  pleaded  spe- 
cally ;  for  the  S  Geo.  2,  c.  22,  s.  13,  enacts,  ''  that  where 
there  are  mutual  debts  between  the  plaintiff  and  defen- 
dant, or  if  either  party  sue  or  be  sued  as  executor  or  ad- 
ministrator,.  where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be 
set  off  against  the  other,  and  such  matter  may  be  given  in 
evidence  upon  the  genial  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require,  so  as  at  the  time  of  his 
pleading  the  general  bsue,  where  any  such  debt  of  the 
plaintiff,  his  testator  or  intestate,  is  intended  to  be  in- 
sbted  on  in  evidence,  notice  shall  be  given  of  the  particu- 
lar sum  or  debt  so  intended  to  be  insisted  on,  and  upon 
what  account  it  became  due,  or  otherwise  such  matter 
shall  not  be  allowed  in  evidence  upon  such  general  issue.** 

Gaulburn,  Serjt.,  and  Haines,   shewed    cause. — The 
proviso  in  the  3  &  4  Will.  4,  c.  4^,  s.  1,  applies  to  the  case 
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of  fnagtstrates,  constables,  and  othersi  acting  under  a  le- 
gal authority,  aod  who  are  enabled  b;  particular  statutes 
to  dispute  the  plaintiff's  case,  and  gire  in  evidence  any 
matters  of  defence  under  the  general  issue.  To  hold  that 
«  aet'Ofi'need  not  be  pleaded,  would  be  to  bring  within  the 
proviso  a  defence  which  may  be  set  up  by  all  persons  what< 
aoever.  The  proviso  is,  that  no  rule  shall  deprive  a  per- 
son of  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence  in  any  case  wherein  he  is  entitled  to  do 
so  by  virtue  of  an  act  of  Parliament.  Now,  it  will  be  ob- 
served, that  the  2  Geo.  2,  c.  22,  ».  13,  does  not  enable  a 
defendant  to  give  the  special  matter  in  evidence  under  the 
general  issue,  but  on  the  contrary  it  has  a  restrictive  force; 
it  says,  a  let-ofF  shall  not  be  given  in  evidence  under  the 
general  issue,  unless  a  notice  be  also  given ;  otherwise  it 
must  be  pleaded  specially.  In  Olderskatoe  v.  Thompson  (a) 
it  was  held,  that  in  covenant,  upon  non  est  factum,  with 
notice  of  set-«ff,  tlie  defendant  could  not  go  into  evidence 
of  the  set-off.  Should  a  set-oif  be  allowed  to  be  given  in 
evidence  under  nunqnam  indebitatus,  how  is  the  judg- 
ment to  be  entered,  if  the  defendant  prove  bis  set-off! 
The  bsue  is,  whether  or  no  the  defendant  was  ever  in- 
debted, and  if  the  plaintiff  proved  tua  case  he  would  be 
entitled  to.a  verdict  on  that  issue ;  and  yet,  as  the  defen- 
dant succeeds  on  the  set-off,  he  would  have  to  pay  costs 
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plea  of  nunquam  indebitatus  is  a  mere  substitution  for  nit        1B36. 
debet;  the  case  therefore  stands  upon  the  same  ground  as      "    " 
if  the  latter  plea  bad  been  pleaded.    Set-oiF  was  not  a  de-  v. 

fence  at  common  law ;  and  as  before  the  2  Geo.  2,  c.  22, 
it  could  not  be  set  up  in  answer  to  the  plaintiff's  case,  it 
necessarily  follows  that  it  must  be  pleaded  by  force  of^  and 
is  a  special  defence  created  by,  the  statute.  The  notice 
has  no  effect  upon  the  form  of  the  plea ;  it  is  a  mere  inti- 
mation that  the  defendant  means  to  trust  to  his  set-off  in 
answer  to  the  plaintiff's  demand.  Otdenhawe  v.  Thompson 
was  decided  on  the  ground  that  non  est  factum  was  not 
the  general  issue. 

Lord  Abinoer,  C.  B. — This  rule  must  be  discharged. 
1  determined*  on  a  superficial  view,  that,  since  the  new 
rules,  a  set-off  must  be  pleaded ;  but  it  was  questionable 
whether  the  Judges  had  the  power  to  require  it  under  the 
3  &  4  Will  4,  c  4S,  s.  1.  It  is  contended  that  the  2  Geo. 
2,  c  2S,  s.  13,  which  enables  the  defendant  to  give  a  set- 
off in  evidence,  comes  within  the  proviso  of  the  3  &  4  Will. 
4,  c*  4^,  8.  1 ;  but  I  am  of  opinion  that  the  intention  of 
that  proviso  was  to  except  those  cases  only  where  the  ge- 
neral issue  has  been  given  by  statute  for  the  protection  of 
persona  engaged  in  some  duty,  as  magistrates,  constables, 
and  others  acting  under  the  21  Jac.  1,  c.  12 ;  the  6  Geo.  2, 
€•  22,  a.  IS,  applies  to  all  the  King's  subjects,  and  it  could 
never  have  been  intended  to  give  all  persons  the  benefit 
of  the  proviso  in  the  3  &  4  Will.  4,  but  only  particular  in- 
dividuals. The  plaintiff's  counsel  has  given  a  complete 
answer,  by  shewing  that  the  statute  of  set-off  does  not  give 
the  general  issue.  It  enacts,  that  where  there  are  mutual 
debts  between  either  party,  one  debt  may  be  set  off 
against  the  other,  and  such  matter  may  be  given  in  evi- 
dence upon  the  general  issue,  or  it  may  be  pleaded  spe- 
ciaUy.  It  then  goes  on  to  state,  that  where  the  general 
issue  is  pleaded,  the  party  must  give  notice  of  the  debt 
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^*3^         intended  to  be  insisted  on.    This,  then,  is  not  a  liberty  to 

CmiBiM       plead  the  general  issue,  but  b  restraint  upon  it;  instead 

PiBTKiDas.     of  enabling  the  defendant  to  give  the  special  matter  in 

evidence  under  the  general  issue,  it  reatrains  him  from  so 

doing  unless  he  has  given  a  notice. 

Parks,  B. — I  am  also  of  opinion  that  this  rule  must  be 
discharged.  It  is  quite  certain  the  Judges  who  framed  the 
new  rules  could  never  have  intended  to  except  the  case 
of  set-off*,  but  still  ihey  might  be  mistaken  in  the  con- 
struction they  put  upon  the  proviso  in  3  &  4  Will.  4,  c.  4S. 
I  think,  however,  since  the  ingenious  argument  of  the 
plaintiS^s  counsel,  there  can  be  no  doubt  on  the  subject.  It 
is  quite  clear  that  iheprovit^D  was  intended  to  apply  to  those 
cases  only  vrhere  persons  are  supposed  to  be  acting  bene- 
ficially for  the  public,  and  was  not  meant  to  extend  to 
private  individuals.  It  is  evident  the  statute  of  set-off* 
does  not  enable  persons  to  ^ve  the  special  matter  in  evi- 
dence under  the  general  issue,  but  on  the  contrary  it  is 
restrictive  i  it  prevents  them  from  giving  in  evidence  that 
which  they  would  otherwise  have  been  enabled  to  do. 
There  is  great  weight  in  the  argument,  that  if  the  defen- 
dant is  entitled  to  plead  the  general  issue,  and  give  notice 
of  set-off',  this  is  not  the  species  of  general  issue  intended ; 
and  if  the  Judges  were  not  authorized  to  make  the  rule. 
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tSTrinttg  tSTtrm, 


IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Fenton  r.  Anstice.  1836. 

JLN  this  case  a  rule  was  obtained  by  Bagley  to  set  aside  in  acdoiu  in 

a  judgment  for  irregularity.     The  declaration  was  de-  lu^^  i,  ^bo- 

Hvered  on  the  25lh  of  April,  without  any  notice  to  plead.  i^'fe^^J^j, 

On  the  30th  of  April  a  rule  to  plead  was  given ;  and  on  ttm  entitled  to 

notice  to  plead 

the  IGth  of  May  a  demand  of  a  plea  was  served  on  the  de-  before  judgment 
fendant's  attorney,  who  delivered  a  plea  on  the  20th  of  ^^'i*^f , 
May,  but  was  subsequently  informed  that  judgment  had  P'^** 
been  signed  on  the  19th  of  May. 

Addison  shewed  cause. — ^The  only  question  is,  whether 
a  notice  to  plead  was  necessary  under  the  circumstances 
of  this  case.  It  is  true  that  Mr.  Tidd  states  the  practice 
to  be,  that  **  when  a  declaration  is  delivered  absolutely 
after  appearance,  a  notice  to  plead  must  be  given  (a)  ;** 
but  he  refers  to  the  rule  of  Court,  Trinity  Term,  5  &  6 
Geo.  2,  as  the  foundation  of  the  practice.  The  rule  is 
in  these  words : — ''It  is  ordered,  that,  upon  all  process 
to  be  sued  out  of  this  Court,  returnable  the  first  or  second 
return  of  any  term,  if  the  plaintiff  declares  in  London  or 
Middlesex,  and  the  defendant  lives  within  twenty  miles  of 
London,  the  declaration  shall  be  delivered  with  notice 
to  |:lead  within  four  days  next  after  delivery  thereof; 
and  the  defendant  shall  plead  within  the  same  four  days 

(fl)  Tldd's  Prac.  9th  edit.  473. 

VOL.  V.  1  D.  p.  C. 
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1636.  without  any  imparlance,  and  in  default  of  pleading  as 
PtKToir  aforesaid  the  plaintiff  may  sign  iiis  judgment,  any  rule  of 
this  Court  to  the  contrary  notwithstanding  (a)."  Here, 
then,  the  notice  to  plead  was  only  required  where  the  de- 
fendant was  entitled  to  an  imparlance  before  the  rule,  and, 
in  the  cases  coming  within  the  rule,  the  notice  to  plead 
was  substituted  for  the  imparlance.  By  the  Uniformity  of 
Process  Act  (&),  however,  imparlance  was  abolished  alto- 
gether, and  it  was  submitted  that  a  notice  toplead  was  there- 
fore no  Innger  necessary.  But  in  this  case  the  defendant 
had  ample  notice.  The  defendant  appeared  to  the  action 
by  his  attorney;  and  it  appeared,  from  the  afiSdavit  against 
the  rule,  that  the  person  who  received  the  declaration, 
upon  looking  at  the  indorsement,  said,  "  I  have  been 
expecting  this  a  long  time,"  and  made  no  objection  to  the 
want  of  a  notice  to  plead.  In  a  case  in  the  Common 
Pleas  (c),  where  a  declaration  was  indorsed  "  to  plead  in," 
and  then  a  blank,  the  Court  held  that  the  defendant  was 
bound  to  know  when  he  ought  to  plead  according  to  the 
practice  of  the  Court,  and  that  no  further  notice  was  ne- 
cessary. 

CoLLXiDOE,  J. — It  seems  to  me  that  the  Court  decided 

no  more  in  that  case  than  that  an  indorsement "  to  plead 

-  "  meant  the  same  as  if  the  blank  had  been  filled 
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the  Court  held  that  a  sufficient  notice  had  been  given.  1836. 
There  was  a  subsequent  case,  however,  in  which  Hiffer- 
mam  v.  Langelle  was  referred  to  (a).  In  that  case  the  de- 
claration was  delivered  without  any  notice  to  plead ,  as  in 
the  present  case ;  and  there  was  a  rule  to  plead  given,  and 
a  demand  of  a  plea,  but  the  Court  of  Common  Fleas  set 
aside  the  jtldgment,  there  being  no  notice  to  plead. 

C0LBRIDGE9  J. — In  that  case  the  declaration  was  de- 
livered conditionallyi  which  seems  to  have  been  relied 
upon,  and  distinguishes  that  case  from  the  present. 

Bftgley. — All  the  treatises  concur  in  stating  it  to  be 
the  practice  of  the  Court  that  notice  to  plead  is  neces- 
sary. It  is  true  that  the  statute  (6)  referred  to,  has 
abolished  imparlance  in  personal  actions  commenced 
under  the  new  process;  but  that  does  not  supersede  the 
necessity  which  previously  existed  for  a  notice  to  plead. 
That  the  defendant  has  been  deprived  of  the  advantage  of 
an  imparlance,  is  an  additional  reason  why  he  should  have 
notice  to  plead,  before  a  judgment  can  be  signed  against 
him.  The  fact  referred  to,  that  the  party  who  received 
the  declaration  said  he  had  been  long  expecting  it,  is 
wholly  unimportant.  Even  if  the  delivery,  without  an 
indorsement  of  notice  to  plead,  had  been  irregular,  the 
defendant's  attorney  was  not  bound  to  point  it  out ;  but 
though  unusual,  such  a  delivery  was  not  irregular,  as  a 
notice  might  have  been  given  at  any  time  before  judg- 
ment was  signed.  The  plaintiff,  therefore,  has  endeavoured 
to  snatch  a  judgment,  without  giving  the  defendant  that 
warning  to  which  he  was  entitled  by  the  practice  of  the 
Court. 

CoLERiDGB,  J. — Judgment  having  been  signed  within 
four  days  after  the  demand  of  a  plea,  it  may  be  taken 

(a)  Heath  v.  Hotf,  2  N.  R.  223.         (6)  2  &  3  Will.  4,  c.  39,  s.  1 1. 

iS 
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that  it  was  signed  in  twenty-four  hours  after  demand, 
and  therefore  the  demand  of  a  plea  cannot  be  considered 
as  equivalent  to  a  plea,  and  may  be  left  out  of  the  con- 
sideration. It  is  quite  clear,  under  the  old  practice,  ac- 
cording to  the  case  cited  (a)  by  the  plaintiff's  counsel, 
that  a  notice  to  plead  was  necessary ;  and  the  only  ques- 
tion is,  whether  the  practice  has  been  altered  by  the  new 
statute  and  rules.  There  has  been  no  alteration  in  terms, 
but  has  there  by  implication  ?  I  entertained  some  doubt 
whether  the  aboliiion  of  imparlance  might  not  have  ren- 
dered a  notice  to  plead  unnecessary;  but  I  think  the  an- 
swer given  to  that  argument  is  a  sound  one,  and  that, 
though  imparlance  has  been  done  away  with,  the  defen- 
dant is  entitled  to  a  notice  to  plead.  It  follows  that,  as 
there  was  no  notice  to  plead  in  this  case,  judgment  has 
been  signed  irregularly. 

Rule  absolute,  with  costs. 


(a)  W#«-. 


.  Uigelle,  2  B.  &  P.  363. 


Rex  v.  The  Justices  of  Oxfordshire. 

X^HILTON  shewed  cause  against  a  rule  nisi  obtained 
a  mandamus  to  be  directed  to  the  Justices 
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of  Oxfordshire,  commanding  them  to  enter  as  of  last         IS36, 
Michaelmas  Sessions,  and  continue  to  the  next  Midsum-  ^^^ 

mer  Sessions,  and  then  hear  an  application  for  an  order  v. 

of  filiation.  It  appeared  that  the  child  was  born  on  the  (jiuUce*). 
14th  of  June ;  no  application  was  made  at  the  Midsmmer 
Sessions,  which  were  held  on  the  30th.  The  parties  gave 
the  requisite  notice,  and  went  to  the  October  Sessions, 
but  discovering  there  that  it  would  be  necessary,  under 
the  72nd  section  of  the  4  &  5  Will.  4,  c.  76,  to  be  pro- 
vided with  material  corroborating  evidence,  and  having 
come  with  none,  made  no  application  then ;  at  the  Hilary 
Sessions,  J  836,  an  application  was  made,  which  the  magi- 
strates refused  to  hear.  It  was  admitted,  that  the  writ 
could  not  issue  in  the  terms  prayed  for,  but  it  was  urged 
that  the  parties  were  entitled  to  relief,  and  that  the  Court 
should  mould  the  writ  so  as  to  effect  that  purpose. 

The  question  turns  entirely  upon  the  construction  which 
the  section  above  mentioned  ought  to  receive.  That  en- 
acts, that  *'  When  any  child  shall  hereafter  be  born  a 
bastard,  and  shall,  by  reason  of  the  inability  >of  the 
mother  of  such  child  to  provide  for  its  maintenance,  be- 
come chargeable  to  any  parish,  the  overseers  or  guardians 
of  such  parish,  &c.,  may,  if  they  think  proper,  after  diligent 
inquiry  as  to  the  father  of  such  child,  apply  to  the  next 
General  Quarter  Sessions  of  the  Peace,  within  the  jurisdic- 
tion of  which  such  parish  shall  be  situate,  after  such  child 
shall  have  become  chargeable,  for  an  order,  ftc.**  I  have 
no  doubt,  that,  in  construing  the  words,  **  next  sessions,** 
I  ought  to  apply  the  decisions  upon  similar  words  in 
former  statutes,  which  give  appeals  against  orders  of 
removal  and  poor  rates,  and  to  hold  them  to  mean  the 
next  sessions  previously  to  which  the  requisite  notice  can 
be  given,  and  at  which,  reference  being  had  to  all  the 
circumstances,  it  is  reasonable  to  expect  that  the  parties 
should  be  prepared  to  go  to  the  hearing  of  the  application. 
And  I  think  it  is  fitting  to  lay  it  down  as  a  rule,  that  the 
statute  does  not  require  the  applicants  to  undergo  the  un- 
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Decessary  expense  of  enterinj;  and  respiting  at  a  sessions 
at  which  it  ia  impossible  that  the  parties  should  be  pre- 
pared to  substantiate  the  case — a  cirii instance,  it  should  be 
observed,  which  may  fairly  be  expected  to  occur  with 
regard  to  nearly  one-third  of  all  the  applications  arising 
between  any  two  given  sessions. 

So  far  ia  clear ;  hut  a  question  then  occurs,  to  which 
event  or  events  ihe  word  "  next"  hag  properly  relation  ; 
three  are  previously  mentioned ;  the  two  former,  "  the 
birth  of  the  child,  and  the  chargeableness  of  the  mother," 
are  certainly  conditions  precedent  to  the  application ;  the 
last,  "  diligent  inquiry  by  the  overseers  as  to  the  father," 
may,  perhaps,  be  directory  only. 

Jn  the  present  case  it  was  admitted  that  the  charge- 
ableness had  commenced  with  the  birth,  and  that  suffi- 
cient inquiry  as  to  the  putative  father  had  been  made  in 
time  to  bring  on  the  hearing  at  the  October  Sessions. 
It  would  seem,  therefore,  that,  in  any  view  but  one,  the 
application  at  the  Hilary  Sessions  was  too  lale.  But  it 
was  contended  that  the  fact  of  chargeableness  was  in  its 
nature  renewing  from  day  to  day — that,  as  the  continuance 
of  a  trespass  was  a  new  trespass,  so  a  continued  charge- 
ableness was  a  new  one  every  day — and  that  the  parish 
officers  were  not  bound  to  apply  upon  the  commencement, 
for  that   the  statute   mi^'lit  well  be  construed   as  leaving 
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aioiM  after  the  birth  of  the  child.  This  provisiorii  however,         1836. 
applies  to  the  hearing,  which  may  be  postponed  for  many         ^^^ 
reasons,  and  has  little  bearing  on  the  present  question.  «• 

OXFOROSlllRBf 

Upon  consideration  of  the  general  policy  of  that  part  of      (jmticet). 
the  statute  which  relates  to  this  subject,  I  am  of  opinion 
that  the  argument  cannot  be  sustained.     It  is  clear  that 
the  Legislature  intended  to  impose  some  limitation  of  time 
on  those  applications ;  but  this  mode  of  construing  the 
clause  would  in  effect  take  away  all  limitation.     It  is  clear 
also,  that  the  Legislature  intended  to  throw   restraints 
upon  the  recourse  formerly  had  to  the  putative  father,  and 
to  give  him  a  protection  which  he  had  not  before :  but  to 
bold  that  the  application  may,  at  the  discretion  of  the 
parish  officers,  be  made  at  any  time  during  the  seven 
years  following  the  birth,  is  to  introduce  a  circumstance 
not  merely  unfavourable,  but  unjust  to  the  party  charged, 
as  in  proportion  to  the  distance  of  time  must  be  the  diffi- 
culty of  establishing  that  very  species  of  defence  which 
must,  in  such  cases,  be  often  necessarily  relied  on ;  while, 
pn  the  contrary,  there  is  no  injustice  in  requiring  them  to 
elect  when  the  chargeableness  commences,  whether  they 
will  have  recourse  to  the  putative  father  or  not. 

As  a  general  rule,  therefore,  I  am  of  opinion  that  the 
application  must  be  made  at  the  next  practicable  sessions 
after  the  concurrence  of  the  child's  birth,  and  the  mother's 
chargeableness  in  respect  of  it ;  still,  however,  leaving  room 
for  the  exercise  of  a  discretion  by  the  justices  in  each  case 
of  an  application  made  later,  where  it  should  appear  that 
the  delay  had  been  occasioned  by  an  ignorance  of  the  fa- 
ther, or  inability  to  procure  evidence  against  him.  This 
discretion  would  be  regulated  by  a  consideration  of  all  the 
circumstances,  and  mainly  whether  due  diligence  had  been 
used  ;  it  would  be  liable  also  in  its  exercise  to  the  super- 
vision of  this  Court. 

Applying  these  principles  to  the  present  case,  no  suffl** 
cient  reason  appears  to  excuse  the  delay  that  has  occurred 
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— for  an  ignorance  of  the  plain  provision  of  the  statute  is 
not  such  a  reason.  The  justices  have,  therefore,  in  my 
opinion,  exercised  their  discretion  soundly,  and  this  rule 
must  be  discharged,  but,  under  the  circumstances,  without 
costs. 

Rule  discharged  without  costs. 


Tfae  Court  will 


Dounecd,  wbere 

it  iatt  Bat  ap- 
pear, cither  b]r 
direct  eiidcncc 


■llhough  I  lig- 
niflntit  iuuing 
upon  It  miy 

quuhcd. 


BoDENMAM  and  Others  v.  Kicketts. 
OIR  F.  Pollock  moved  for  a  rule  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue,  directed  lo  the  Con- 
sistory Court  of  the  diocese  of  Hereford,  commanding 
them  not  to  proceed  with  a  certain  suit  which  had  been 
promoted  in  that  Court. 

Cur.  adv.  vult. 

CoLGRiDaE,  J. — This  was  an  application  for  a  writ  of 
prohibition  to  the  Consistory  Court  of  the  diocese  of  Here- 
ford, in  a  cause  in  which  sentence  has  been  pronounced, 
and  for  an  alleged  defect  appearing  on  the  face  of  such 
sentence.  The  application  is  made  after  the  sentence  has 
been  twice  con6rmed  on  appeal,  and  in  Hilary  Term 
last  this  Court  discharged  a  rule  for  a  prohibition  in  the 
at  tliat  time  a  defect  v 
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One  of  them  Terifies  an  office  copy  of  the  sentence,  which         ^^^- 
appears  to  have  issued  "  in  a  certain  cause  of  subtraction     bodenhaic 
of  a  church-rate,  or  other  ecclesiastical  contribution."    A  ^ 

significavit  issued  upon  this  sentence,  and  reciting  these 
words,  has  already  been  set  aside  by  the  Court  of  Chan- 
cery, on  the  ground  that  "  these  words  are  ambiguous, 
and  do  not  shew  with  sufficient  certainty  the  right  of  the 
Court  to  issue  the  writ ;  for  the  other  ecclesiastical  contri- 
bution might  not  be  a  matter  within  the  jurisdiction  of  the 
Ecclesiastical  Court,  of  which  the  King's  Court  ought  to 
be  the  judges."  Many  other  authorities  might  be  cited 
to  the  same  effect;  and,  without  canvassing  for  the  present 
the  distinction  which  may  exist  between  the  sentence  and 
the  significavit,  it  would  certainly  be  fitting  to  grant  the 
rule  nisi  on  these  authorities,  but  for  the  considerations 
which  the  other  affidavit  suggests. 

This  affidavit  is  made  by  Mr.  Ricketts  himself;  and 
afler  giving  the  reasons  why  he  believes  the  sentence  to 
be  illegal,  states  that  two  significavits  have  been  quashed 
which  had  been  issued  on  this  sentence — the  first  for 
irregularity,  the  latter  for  this  very  defect ;  that,  accord- 
ing to  a  decision  of  Sir  «/•  Nicholl,  an  Ecclesiastical  Court 
is  never  functus  officio  until  the  decree  is  obeyed ;  that 
two  writs  de  contumace  capiendo  have  issued  founded 
upon  this  sentence,  in  May  last,  from  the  Arches  Court 
and  the  High  Court  of  Delegates ;  and  that  he  believes, 
**  unless  the  Consistory  Court  is  prohibited  from  all  far- 
ther proceedings,  he  may  be  perpetually  harrassed  by 
significavits,  and  writs  issued  in  consequence  of  such  sig- 
nificavits." 

This,  then,  is  a  case  in  which  a  sentence  has  been  pro- 
nounced, alleged  to  be  defective,  in  which  a  significavit 
issuing  upon  it  has  been  quashed  for  this  defect,  and  in 
which  either  the  party  promovent  has  not  attempted,  or 
the  Court  itself  has  not  allowed  him,  to  take  any  step  sub- 
sequently;  nor  is  any  ground  alh^ged  from  which  this 
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RiCEKtra. 


1836.  Court  can  infer  that  any  proceedings  are  contemplated. 
BooEHBtM  '  ^*'*  *'^™y8  understood  in  practice,  and  in  principle  it 
should  Beem  to  he  necessary,  that,  in  order  to  warrant  the 
iMuing  of  a  writ  of  prohibition,  it  should  appear  either 
that  the  Court  below  was  de  facto  proceeding,  or  that 
there  was  ground  to  apprehend  it  was  about  to  proceed 
in  a  matter  beyond  its  jurisdiction,  or  according  to  a  course 
in  violation  of  the  common  law.  Where  the  pleadings  are 
in  progress,  the  Court  is  proceeiling;  and  if  upon  their 
face  it  appears  that  the  issue  must  be  one  which  the  Court 
ought  not  to  try,  it  has  been  decided  ihat  a  writ  of  pro- 
hibition is  not  premature.  Byerly  v.  Windus  {a),  Notley 
V.  Coteru  (6).  The  judgment  of  BuUer,  J.,  is  material  to 
the  same  point;  he  says — "The  suggestion  states  that 
the  proceedings  are  now  depending — for,  though  a  sen- 
tence has  been  given,  yet  the  costs  have  not  been  paid — 
and  they  are  now  proceeding  to  compel  payment  of  ihe 
costs ;  then  they  arei  in  fact,  proceeding  in  this  suit." 

In  the  present  case  it  is  not  stated  that  any  proceedings 
are  de  facto  being  had  or  contemplated.  If  the  sentence 
be  substantially  illegal,  and  cannot  he  reformed,  why  is 
this  Court  to  presume  that  the  Court  below  will  issue 
any  execution,  or  take  any  steps  to  enforce  it,  especiully 
after  the  defect  has  been  pointed  out  by  the  superior 
Court?    If,  on  the  other,  the  defect  be  of  a  kind  which. 
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1836. 

Rex  v.  The  lohabitants  of  Leeds. 

Jy E  VILE  moyred  for  a  certiorari  under  the  5  &  6  Will.  The  rule  for 

4p,  c.  S8»  8.  1,  to  remove  an  indictment  to  the   Borough  dictmenffor  "~ 

Sessions^  for  not  repairing  a  road.    The  only  question  in  j^^Tfrom  ^^ 

the  case  was,  whether  the  rule  ouirht  to  be  absolute  or  infenorjaris- 

......  diction  it  niti 

niSl  m  the  first  instance.  in  the  flnt  in- 


stance. 


CoLERiDGE)  J. — It  must  be  nisi  in  the  first  instance. 

Rule  nisi  accordingly. 


Barratt  r.  Jambs. 

JJ.VMFREY t^eyfedi  cause  against  a  rule  for  setting  A  defendant, 

aside  the  allowance  of  bail  in  this  case.     It  appeared  by  cannot  jnstify' 

the  affidavits,  that  bail  had  been  put  in  by  the  defendant,  ^"J^iVa^!""' 

on  the  6th  of  May.     They  were  excepted  to  on  the  7th,  ^on,  unieu  he 

it  required  to  do 

and  notice  was  given  by  the  defendant  on  the  9th,  that  tobythepiain- 
they  would  j  ustify  on  the  1 1  th,  before  a  Judge  at  chambers,  {  Reg^oeru  ^ 
the  9th  being  the  last  day  of  Easter  Term.  They  did  jus-  ^;  J-  ^  ^»"-  ^» 
tify  accordingly,  no  opposition  being  made.  The  present 
rule  had  been  obtained  to  set  aside  the  order  for  their  allow- 
ance, on  the  ground  of  irregularity.  The  objection  was,  that 
the  defendant  had  no  right  to  justify  at  chambers,  he  not 
having  been  called  upon  to  do  so  by  the  plaintiff.  It  was, 
however,  contended,  that  the  defendant  had  a  right  so  to 
justify  his  bail,  pursuant  to  the  provisions  contained  in  the 
11  Geo.  4,  &  1  Will.  4,  c.  70,  s.  12,  the  words  of  which 
were,  **  that  bail  may  be  justified  before  a  Judge  in  cham- 
bers, or  some  other  convenient  place  to  be  by  him  ap- 
pointed, as  well  in  term  as  in  vacation,  and  whether  the 
defendant  be  actually  in  custody  or  not."  The  terms  of 
this  provision  were  general,  and  must  be  considered  as 
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giving  the  derendant  a  right  to  justify  liis  bail  in  the  man- 
ner which  he  had  adopted.  On  the  other  side,  the  rule 
of  I  Reg.  Gen.  Hilary  Term,  2.  Will.  4,  s.  I7(o),  would 
be  cited.  The  words  of  it  were,  "  if  bail,  either  to  the 
action  or  in  error,  are  excepted  to  in  vacation,  and  a  no- 
tice of  exception  require  them  to  justify  before  a  Judge, 
the  bail  shall  justify  within  four  dnys  from  the  time  of  such 
notice,  otherwise  on  the  iirst  day  of  the  ensuing  lerm." 
The  effect  sought  to  he  given  by  the  other  side  to  this 
rule  was,  to  prevent  a  defendant  from  justifying  at  cham- 
bers in  vacation,  unless  required  so  to  do  by  ihe  plaintiff! 
But,  if  such  a  construction  were  put  on  the  rule,  it  would 
be  at  variance  with  the  statute.  The  provision  contained 
in  the  ISth  section  of  it  was  clearly  intended  for  the  bene- 
fit of  defendants,  and  therefore  ought  lo  be  construed 
liberally.  The  rule,  on  the  contrary,  was  for  the  bene- 
fit of  plaintiSs,  and  gave  them  the  option,  if  they  thought 
proper,  to  compel  the  defendant  tu  justify  his  bail  within 
four  days  from  the  time  of  the  notice  of  exception.  But 
if  he  did  not  give  such  notice,  the  defendant  would  have 
till  the  first  day  of  liie  following  term  to  perfect  his  bail, 
if  he  thought  proper  tu  take  such  an  advantage.  But 
that  did  not  prevent  him  from  justifying  before  a  Judge 
at  chambers,  pursuant  to  the  statute,  if  he  chose  to  exer- 
cise his  discretion  in  that  way.    The  defendant  in  this  case 


TRINITY  TERM^  6  WILL.  IV.  Ij25 

place  at  chambers,  but  that  it  had  taken  place  at  chambers  1S36. 
in  Tacation.  There  was  no  inconsistency  in  thus  constru- 
ing the  statute  and  the  rule,  because  the  former  merely 
permitted  an  alteration  in  the  old  practice  as  to  the  place 
in  which  justification  might  be  effected,  and  did  not  at  all 
interfere  with  the  time  at  which  it  should  take  place,  as  . 
prescribed  by  the  rule  of  Court. 

CoLERiDGB,  J. — I  am  inclined  to  think  that  the  rule  of 
construction  laid  down  by  Mr.  Archboid  is  the  correct  one, 
in  order  to  reconcile  the  rule  of  Court  with  the  act  of  Par- 
liament ;  and  therefore,  that  the  rule  applies  to  the  time, 
under  jDar/tctiiar  circumstances,  at  which  the  justification 
is  to  take  place,  and  that  the  act  applies,  under  all  cir- 
cumstances, to  the  place  where  the  justification  may  be 
effected.  The  present  rule  must  be  made  absolute,  there- 
fore, for  setting  aside  the  allowance. 

Rule  absolute. 


Lloyd  v.  Kent. 

iSHEE  shewed  cause  against  a  rule  for  setting  aside  a  Although  a  de- 
judgment,  and  execution  thereon,  on  the  ground  of  irre-  haTe*app!eared 
gularity.     It  appeared  from  the  affidavits,  that  the  defen-  j^d Ve'^hdntiff 
dant  had  been  arrested  on  the  18th  of  April.     An  agree-  taxes  hU  costs, 

,    .  ,  1         .      •  1  without  giTing 

ment  was  then  entered  mto  between  the  parties,  that  a  notice  of  taza- 
Judge's  order  should  be  made  by  consent  for  a  month's  stay  ^^n^^eguiajritr^* 
of  proceedings,  without  prejudice  to  the  plaintiffs  right  to  wfflcient  to  in- 
bailj  and  at  the  end  of  that  time  the  plaintiff  should  be  at  to  set  aside  a 
liberty  to  sign  judgment  for  60/.   Judgment  was  not  signed  iubfequen*  pro- 
until  six  weeks  after  a  Judge's  order  to  this  effect  had  feedings. 
been  made,  the  plaintiff  taxing  his  costs  without  giving 
notice  to  the  defendant.     The  omission  to  give  such  no- 
tice was  the  supposed  irregularity  on  which  the  present 
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application  was  founded,  Tlie  rule,  on  the  authority  of 
which  the  application  was  matle,  was  \2  Keg.  Gen.  Trinity 
Term,  I  'Wiil.  4((i),  the  words  of  which  were,  *'  that,  be- 
fore taxation  of  coats,  one  day's  notice  shall  be  given  to 
the  opposite  party."  These  general  words,  however,  were 
narrowed  by  17  Reg.  Gen.  Hilary  Term,  4  Will.  4  (6); 
and  that  rule  directed,  that  "  notice  of  taxing  costs  shall 
not  be  necessary  in  any  case  where  tlie  defendant  has  not 
appeared  in  person,  or  by  his  attorney  or  guardian,  not- 
withstanding the  general  rule  of  Trinity  Term,  1  Will.  4, 
B.  12."  The  question  in  this  case  was,  therefore,  whether 
the  agreement,  pursuant  to  which  the  Judge's  order  had 
been  made,  amounted  to  an  appearance  by  the  defendant. 
If  it  did  not,  the  plaintiff  was  not  bound  to  give  notice  of 
taxation.  But  whether  it  did  or  not,  the  omission  did  not 
amount  to  an  irregularity  sufficient  to  authorize  the  Court 
to  set  aside  the  judgment  and  subsequent  proceedings. 
He  cited  Perry  v.  Turner  (c),  where  the  Court  of  Exche- 
quer said,  "  We  have  cautiously  avoided  expressing  any 
opinion  as  to  whether  a  neglect  to  give  notice  of  taxation 
of  coats  gives  the  defendant's  attorney  a  right  to  set  aside 
the  proceedings  for  irregularity.  The  Court  has  made 
an  order  regulating  what  notice  shall  be  given,  but  it  has 
not  said  what  the  consequences  of  not  following  that  order 
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Mansel^  in  support  of  the  rule,  submitted  that  the  que»»  I83& 
tion  was,  whether  the  defendant  had  appeared,  or  done 
that  which  was  an  equivalent  to  an  appearance.  If  he  had^ 
it  was  clear,  by  the  terms  of  the  rule  of  Court,  that  the 
plaintiff  ought  to  have  given  notice  of  taxation.  No  one 
could  doubt  that  the  defendant  had  done  that  which  waa 
equivalent  to  an  appearance.  The  plaintiff  had  treated 
the  defendant*8  acts  as  equivalent  to  an  appearance,  by 
consenting  to  the  Judge's  order  being  made  for  a  month's 
stay  of  proceedings.  The  defendant  having  done  that 
which  was  equivalent  to  an  appearance,  he  was  entitled, 
pursuant  to  the  rule  of  Court,  to  a  notice  of  taxation  be- 
fi^re  the  taxation  proceeded.  Not  having  given  one,  the 
plaintiff's  proceedings  were  irregular. 

• 

Coleridge,  J. — I  think  that  the  Judge's  order,  made 
by  consent  of  the  plaintiff,  must  be  considered  as  tanta- 
mount to  an  appearance  by  the  defendant;  but,  after  the 
case  of  Perry  v.  Turner^  I  cannot  treat  the  omission  of  a 
notice  of  taxation  as  an  irregularity,  so  as  to  set  aside  the 
judgment  and  subsequent  proceedings.  The  parties  must 
again  go  before  the  Master,  to  ascertain  whether  the  de- 
fendant has  been  damnified.  If  there  should  be  any  re- 
duction in  the  amount  at  which  the  plaintiff's  costs  have 
been  taxed,  the  plaintiff  must  pay  the  costs  of  this  rule ; 
if  not,  there  will  be  no  costs  on  either  side. 

Rule  accordingly. 


Gyde  v.  Boucher. 

xC.  V,  RICHARDS  shewed  cause  against  a  rule  nisi  Where  a  cause 
obtained  by  Denman  WhaUey  for  setting  aside  an  award  fn  differencT" 
made  in  the  present  case.    It  was  an  action  on  an  attor-  '"  «fc"«d  to 

■^  an  arbitrator, 

and  by  his 
award  he  merely  directi  a  Terdict  to  be  entered  in  iaTour  of  the  plaintiff  for  one  entire  sum,  the 
award  is  not  final,  and  therefore  bad. 
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18^         ney'i  bill,  and  at  tbe  last  Gloucester  Assizes  a  verdict  was 
taken  in  favour  of  the  plaintiff  for  50/.,  subject  to  a  refer- 
«•  ence  of  the  cause  and  all  matters  in  difference  between  the 

parties ;  the  costs  of  the  cause  to  abide  the  event,  and  the 
costs  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator. 

Deaman  Whalley  was  heard  in  support  of  ihe  rule. 

Cur.  adv.  vult. 

CoLBRiDGE,  J. — This  was  a  motion  to  set  aside  an 
sward  made  under  an  order  of  Nisi  Prius,  by  which  tbe 
cause  and  all  matters  in  difference  were  referred.  The 
defendant  had. been  arrested  for  the  sum  of  ^l.  \2s.  5d., 
which  was  claimed  as  tbe  balance  due  on  a  bill  previously 
delivered.  At  the  reference  the  plaintiff  produced  a 
second  bill,  amounting  to  7/.  I9g,  !(/.,  of  which  the  greater 
number  of  items  bore  date  previously  to  the  bringing  of 
the  action,  but  some  few  were  for  work  alleged  to  have 
been  done  subsequently.  This  second  bill  was  investigated 
on  the  reference,  and  the  arbitrator  directed  a  verdict  to 
be  entered  for  the  plaintiffin  one  entire  sum  of  SU.  I6t.3d.i 
and  it  was  objected,  that,  either  he  had  exceeded  his  autho- 

y  by  including  some  portion  of  the  latter  claim,  which 
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instead  of  the  nominal  damages  of  BOL;  and  he  was  to  183d. 
order  and  determine  what  he  should  think  fit  to  be  done 
by  the  parties  respecting  the  other  matters  in  dispute.** 
The  costs  of  the  cause  were  to  abide  the  event,  and  the 
costs  of  the  reference  and  award  to  be  in  the  arbitrator's 
discretion. 

This  being  the  order  of  reference,  the  arbitrator,  by  his 
award  made  of  and  concerning  the  matters  referred,  **Jind$ 
and  ascertains  that  the  plaintifi*  is  entitled  to  recover  da- 
mages  to  the  amount  of  21L  Ids,  3dL,  and  directs  that  a 
verdict  shall  be  entered  for  the  said  sum  of  2\l.  Ids.  Sd.^ 
instead  of  the  said  nominal  damages."  Comparing  these 
words  with  those  of  the  order,  I  think  they  must  be  taken 
to  be  a  finding  only  as  to  the  sum  claimed  in  the  cause ; 
and  if  so,  there  b  no  finding  as  to  the  matters  in  difference, 
which  yet  were  investigated  before  the  arbitrator ;  unless 
by  directing  that  the  defendant  should  pay  the  costs  of 
the  reference  and  award  ;  or,  by  his  silence,  the  arbitrator 
can  be  intended  to  have  found  that  nothing  was  due  in 
respect  of  these  matters.  But  this  intendment  is  un- 
leaaonable  and  unfounded ;  and  by  the  uncertainty  in  which 
the  arbitrator  has  left  this  matter,  he  has  subjected  the 
defendant  to  real  inconvenience.  As  to  the  cause — if,  in- 
deed, the  sum  of  21L  IGs.  Sd.  be  made  up  in  any  part  of 
the  latter  claim — he  is  prejudiced  in  any  motion  which  he 
might  make  for  costs  under  the  43  Geo.  3,  having  been 
held  to  bail  for  a  larger  sum.  As  to  the  matters  thera« 
selves,  he  has  not  that  protection  against  a  second  action 
which  it  was  one  object  of  the  reference  to  give  him.  On 
these  grounds,  I  think  this  award  must  be  set  aside. 

Rule  absolute. 


VOL.  v.  K  X).  P.  c. 
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■ibltntor,  ind 

wpinic  idjudi- 
catjon  u  la  Ibe 
action,  ihe  de- 
fenduit  ia  not 
pncladed  from 
■pplring  tm  hi) 
coMi,  und«  the 
4S  Ora.  8,  c.  46, 
on  th(  gTound 
of  other  EHIWT* 
in  differepce 
beiog  nfnred 


Jones  r.  Jehu. 

«/.  JERVIS  shewed  cause  against  a  rule  niai  obtained 
by  Weltbtf,  for  taxing  the  defendant  big  costs,  under  the 
43  Geo.  3,  c.  46,  b.  3,  on  the  ground  of  the  defendant 
having  been  arrested  for  a  greater  sum  than  that  for  wbich 
the  jury  bad  found  a  verdict.  It  appeared  from  the  affi- 
davits, that  the  plaintiff  bad  arrested  the  defendant  for 
the  sum  of  79/.  I83.  The  defendant  paid  into  Court  15/. 
When  the  cause  came  on  for  trial,  a  reference  having 
been  proposed,  a  verdict  for  the  sum  of  100/.  was  found 
for  the  plaintiS*,  and  the  cause,  together  with  all  matters 
in  difference,  was  referred  to  an  arbitrator.  The  order 
of  Nisi  Prius,  in  the  ordinary  form,  directed  that  the  costs 
of  the  cause  should  abide  the  event,  and  the  costs  of  the 
reference  and  award  should  be  in  the  discretion  of  the 
arbitrator.  After  hearing  the  parties,  the  arbitrator  by 
bis  award  directed  that  the  verdict  should  be  reduced 
to  the  sum  of  25i.  lOs.  Gd.  beyond  the  sum  of  151.  already 
paid  into  Court.  It  was  contended,  that  the  present  was 
not  a  case  within  the  statute,  as  from  the  award  it  would 
appear  that  the  arbitrator  had  determined  upnn  other 
matters  besides  those  which  formed   the  subject  of  the 
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WeUby,  in  support  of  the  rule,  contended  that  the  1836. 
case  oiKeene  v.  Deeble  was  not  an  authority  in  the  pre- 
sent case,  as  there  no  verdict  was  found ;  and  therefore 
it  could  not  come  within  the  statute.  With  regard 
to  Thompson  v.  jitkinson,  it  was  clearly  distinguishable 
from  the  present  case,  as  there,  the  arbitrator  found  a 
sum  to  be  due  on  a  general  balance  of  accounts.  Here, 
however,  the  arbitrator  made  one  adjudication  on  the 
action,  and  another  on  the  other  matters  in  difference. 

Cur.  adv.  vult. 

CoLEBinoB,  J« — ^This  was  a  motion  for  allowing  the  de- 
fendant his  costs,  under  the  43  Geo.  3,  c.  .46.  The  arrest 
had  been  for  79/. ;  at  the  trial  the  cause  was  referred^ 
but  a  verdict  was  taken  for  100/.,  to  be  reduced  accord- 
mg  to  the  award.  The  cause  and  all  matters  were  refer- 
fed^  the  costs  of  the  cause  to  abide  the  event,  and  the 
costs  of  the  reference  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  awarded  that  the  verdict  should 
be  reduced  to  25L  10s.  6d,,  over  and  above  15L  already 
paid  into  Court. 

In  shewing  cause  it  was  contended,  upon  the  authority 
of  Keene  v.  Deeble  {a),  and  Thompson  v.  Atkinson  (6), 
that  this  was  not  a  case  within  the  statute.  It  is  obvious, 
however,  that  there  is  a  distinction  in  principle  between 
those  cases  and  the  present:  inasmuch  as  in  Keener.  Deeble, 
no  verdict  was  taken ;  the  money,  therefore,  could  not  be 
said,  in  the  words  of  the  statute,  to  have  been  recovered; 
and  in  the  latter,  the  arbitrator  had  taken  the  arrest  with- 
out reasonable  cause  into  his  consideration,  as  a  matter  in 
diflerence  between  the  parties,  and  awarded  compensation 
in  respect  of  it.  There  are,  indeed,  expressions  to  be 
found  in  the  judgments  in  the  former  case,  which  might 
seem  to  apply,  even  where  a  verdict  had  been  taken ;  but 

(<i)5D.&R  3e3;3B.&C.491.    (M9D.&R.d47;  6B.&C.193. 
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Jehu. 
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none   which  extend   to   such   a   reference,  and  such  an 
award  as  this. 

Here,  the  arbitrator  in  the  first  place,  reduces  the  ver- 
dict, and  disposes  entirely  of  the  action;  he  then  adjudi- 
cates sepArately  concerning  a  second  action  hrought  by 
the  plaintiS*  againbt  the  defendant,  deciding  that  there 
was  no  cause  for  bringing  it,  directing  it  to  cease,  and  the 
plaintiff  to  pay  the  costs;  and,  lastly,  he  adjudicates  on  a 
third  claim  by  the  plaintiff  on  the  defendant,  for  which  no 
action  had  been  brought,  and  directs  the  payment  of  a  sum 
of  money  in  respect  of  it  to  be  made  on  a  future  day.  The 
arbitrator,  therefore,  has  kept  the  cause  distinct  from  the 
other  matters,  and  nothing  is  stated  to  shew  that,  in  the 
trial  of  the  cause  before  him,  any  medium  of  proof  was 
resorted  to  not  available  at  Nisi  Prius.  I  cannot  then 
discern  any  principle  upon  which  the  defendant's  rights 
under  the  statute  as  to  the  cause,  thus  distinctly  tried  and 
disposed  of,  can  be  affected  by  the  circumstance,  (hat 
other  matters  in  dilference  are,  at  the  same  time,  and  in 
the  same  submission,  referred  to  and  adjudicated  on  by 
the  same  arbitrator.  Ko  such  consequence  appears  to 
follow  as  a  legal  conclusion  from  such  premises  j  nor  can 
I  see  any  ground  for  inferring  any  agreement  on  the  de- 
fendant's part  to  waive  such  rights. 
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plaiDtiflTs  affidavits  it  is  positively  denied  that  he  ever  had,  1836. 
and  it  is  alleged  that  he  had  settled  an  account  in  which 
the  items  should  have  appeared,  but  did  not ;  that  subse- 
-quently  to  this  he  had,  on  several  occasions,  borrowed 
money  of  the  plaintiff,  and  when  pressed  for  payment  had 
been  wholly  silent  as  to  the  present  claim ;  and,  further, 
circumstances  are  stated,  with  respect  to  the  transaction 
out  of  which  the  set-off  grew,  from  which  it  is  a  reason- 
able inference  that  this  claim  was  merely  an  after-thought. 
I  am  therefore  of  opinion,  that  the  plaintiff,  when  he 
arrested  the  defendant,  had  a  reasonable  and  probable 
cause  for  holding  him  to  bail  for  the  full  sum ;  and  this 
nile  must  consequently  be  discharged. 

Rule  discharged. 


White's  BaU. 

MLNOWLES  applied  for  further  time  to  justify  bail,  a  defendant 
Only  one  of  them  appeared.     He  was  prepared  with  an  ^"bairwho 
affidavit,  in  which  it  was  sworn,  that  the  bail  who  had  not  »*°V*  appear*, 

without  the 

appeared,  had  been  put  in  by  his  own  consent,  and  had  pro-  consent  of  the 
mised  to  be  present  at  the  sitting  of  the  Court ;  and  that  ^ 
the  attorney  was  unacquainted  with   the  cause  of  his  ab- 
sence.   There  could  be  no  objection  to  the  plaintiff's  pro- 
ceeding to  oppose  the  single  bail,  who  did  appear. 

Dowling  appeared  to  oppose  the  bail,  and  refused  to 
examine  the  bail  who  did  appear.  The  constant  prac- 
tice was  not  to  allow  one  bail  to  justify  without  the  con- 
sent of  the  plaintiff.  The  defendant  had  no  locus  standi 
in  Court  until  two  bail  appeared.  The  plaintiff  withheld 
bis  consent. 

Coleridge,  J. — ^As  the  consent  of  the  plaintiff  is  with- 
held, and  the  practice  is  reported  to  me  by  the  clerk  of 
the  rules  as  stated  on  the  part  of  the  plaintiff,  I  cannot 

interfere. 

Bail  rejected. 
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Barker  v.  Gleadow. 

KfROMPTON  shewed  cause  against  a  rule  nisi  ob- 
tained by  Martin  for  setting  aside  an  interlocutoiy  judg- 
ment on  the  ground  of  irregularity.  The  objection  was, 
that  the  defendant  had  demurred  specially  to  the  plain- 
S^de/^m^  tiflfs  replication  afler  time  to  plead  had  been  given,  on  the 
""J^**!*-^    usual  temiB  of  pleading  issuably  and  rejoining  gratis. 

repllodon,  Martin  appeared  in  support  of  the  rule. 

Cur.  adv.  vult. 


Coleridge,  J. — This  was  an  application  to  set  aside  an 
interlocutory  judgment  which  had  been  signed,  upon  the 
ground  that  the  plaintiff's  replication  had  been  specially 
demurred  to  by  the  defendant,  after  time  to  plead  given 
upon  the  usual  terras.  Two  points  were  made — first,  whe- 
ther a  special  demurrer,  filed  bon&  fide,  {and  for  good 
cause),  was  an  issuable  plea  within  the  meaning  of  the 
undertaking;  and,  secondly,  if  it  were  not,  whether  that 
undertaking  extended  prospectively  to  all  future  stages  of 
the  pleadings  in  the  cause,  or  was  confined  to  the  stage  in 
which  the  record  was  at  the  time  of  the  undertaking  being 
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ftjrd  V,  Waghom  and  another  (a),  in  which  the  under*  1836. 
taking  has  been  construed  merely  as  a  restraint  from  de- 
murring unfairly  for  delay,  and  for  formal  defects  entirely 
collateral  to  the  merits  of  the  cause.  Thus,  in  the  last 
caae,  where,  to  a  plea  of  title  in  trespass  quare  clau3um 
fregitj  the  plaintiff  had  replied  generally  de  injuria,  and 
the  defendant  had  demurred  specially,  the  language  of 
the  Court  is,  ''  the  demurrer  was  a  fair  demurrer,  from 
which  the  plaintiff  is  not  precluded  by  the  terms  of  plead- 
ing issuably."  These  cases,  however,  are  met  by  others, 
which  lay  down  the  rule  in  a  more  practicable  and  definite 
form,  that  no  demurrer  is  an  issuable  plea  if  it  cannot  be 
sustained  without  assigning  the  causes  specially.  This  is 
expressly  stated  in  Bell  v.  Da  Costa  (b),  and  is  the  prin- 
dple  of  the  decisions  in  Blick  v.  I^ymoke  (c),  Newnham 
V.  Dowding  (</),  and  Sawtell  v.  Gillard  (e).  In  Nanney 
Y.Kenrick  {f\  Bayley^  B.,  says,  **  that  a  special  demurrer 
is  not  an  issuable  plea,  but  that  if  there  are  good  grounds 
the  Court  will  sometimes  strike  out  the  causes  ;*'  that  is 
to  say,  if  the  demurrer  can  be  sustidned  without  the  assign- 
ment, the  Court  will  sometimes  strike  that  out,  and  allow 
the  demurrer  to  stand  as  general;  which  practice  seems  to 
be  a  strong  confirmation  of  his  general  position,  that  a 
special  demurrer  in  form  is  not  an  issuable  plea.  This 
appears  to  me  at  once  the  most  convenient  and  reasonable 
rule  to  establish,  because  it  admits  of  the  most  easy  and 
certain  application,  and  leaves  no  room  for  questioning  in 
every  case  whether  the  demurrer  is  bon&  fide,  and  goes 
to  the  merits  or  not;  for,  upon  a  question  of  whether 
a  particular  demurrer  be  an  issuable  plea  or  not,  those  in- 
quiries are  irrelevant ;  and  because  it  imposes  nothing  hard 
upon  the  defendant,  who,  by  the  hypothesis,  has  become 
unable  to  make  the  defence  on  which  he  wbhes  to  rely  in 

(a)  7  Price,  670.  {d)  1  Chitty,  711. 

(6)  2  B.  &  P.  446.  (e)  5  D.  &  R.  620. 

(c)  8  Moore,  427;  1  Bin/j.  379.  (/)  Ante,  Vol.  1,  p.  610. 
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1836.  the  time  allowed  by  the  praclice  of  the  Court ;  and  who,  ifhe- 
had  intended  to  rely  on  any  formal  defects  in  the  declara- 
tion, should  at  all  events  have  done  so  within  that  time, 
because  he  must  have  been  apprized  of  tliem,  and  the  in- 
convenience, if  any,  which  be  sustained  thereby,  as  soon 
as  the  declaration  was  delivered ;  who  is  therefore  called 
upon  to  pay  a  price  for  an  extension  uf  time  to  put  in  a 
defence,  wbich  may  fairly  be  presumed  to  be  intended  to 
be  a  substantial  one ;  that  price  being  in  effect  an  agree- 
ment on  his  part  to  speed  the  cause  to  its  conclusion,  and 
to  bring  it  to  an  issue  on  the  substantial  merits  of  law  or 
fact,  without  regard  to  any  formal  inaccuracies  in  the 
plain tifiTs  statement. 

I  am  of  opinion,  therefore,  that  if  this  be  to  be  con- 
sidered OB  a  demurrer  to  the  declaration,  the  judgnient 
will  have  been  rightly  signed.  But  it  remains  to  consider 
the  second  point — whether,  namely,  the  undertaking  was 
limited  to  the  state  of  the  record  at  the  time  of  its  being 
given,  or  extended  to  every  future  step  in  the  pleadings. 
The  latter  is  assumed  in  the  cases  of  Dewey  v.  Sopp  and 
BeU  r.  Da  Cosia,  before  cited,  with  nothing  said  expressly 
on  this  particular  point ;  and  it  is  decided  in  Sawteli  v. 
Gillard,  the  Lord  Chief  Justice  Abbott  saying,  "  that  the 
undertaking  is  not  performed  if  the  pavty  by  his  pleading 
fails  to  bring  (lie  merits  of  the  case,  or  some  t 


TRINITY  T£RM,  6  WILL.  IV.  187 

to  the  exiadng  state  of  the  cause  at  the  time  it  is  issuedj  1836. 
and  does  not  extend  to  cover  subsequent  errors.**  I  do 
not  rely  upon  Langford  ▼•  Waghom  and  another ^  because 
the  decision  proceeded  on  another  ground  ;  nor  upon  Grj«- 
borne  v.  Wyatt  (a),  in  which,  however,  my  Brother  Parke 
appears  to  have  been  of  opinion  that  it  was  not  intended 
by  the  undertaking  that  the  plaintiff  should  be  allowed  to 
reply  double. 

Upon  this  state  of  the  authorities  it  is  necessary  to  make 
an  election,  and  in  a  matter  of  practice  we  are  allowedi 
and  we  ought,  to  adopt  that  rule  which,  upon  the  whole, 
may  appear  the  most  convenient  and  equitable.  It  has 
been  suggested  to  me  by  high  authority,  that  the  rule  laid 
down  in  Sawtell  v,  Gillard  is  the  most  proper  to  be  adopted, 
with  this  qualification,  that  the  defendant  should  be  at 
liberty,  whenever  the  plaintiff's  replication  was  informal, 
so  as  to  embarrass  him  in  his  defence,  to  apply  to  the 
Court  or  a  Judge  to  relieve  him  from  his  undertaking,  and 
to  be  allowed  to  demur  specially.  By  this  provision,  it  is 
said,  the  plaintiff  will  be  suflBciently  kept  in  check,  and 
the  defendant  protected;  while,  by  the  rule  itself,  the 
great  evil  of  delay  by  demurrers  for  form  will  be  prevented. 
It  is  added,  that  it  would  be  convenient,  with  the  same 
object  in  view,  if  the  power  to  demur  specially  could  be 
brought  under  the  control  of  the  Court  in  all  cases,  and 
that  we  ought  to  avail  ourselves  of  the  opportunity  to  ex- 
ercise that  control  over  it  in  the  numerous  instances  which 
the  giving  time  to  plead  would  thus  afford.  I  have 
considered  this  opinion  with  the  attention  it  deserves; 
but  the  conclusion  to  which  I  have  come  is  in  favour  of 
the  rule  laid  down  by  the  Court  of  Common  Pleas,  con* 
sidering  the  two  rules  without  reference  to  the  qualifica- 
tion suggested  as  to  the  former.  The  latter  appears  to  me 
the  more  convenient,  because  it  tends  to  preserve  the  regu- 

(a)  Ante,  VoL  3,  p.  605. 


Quunav. 
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tS36.         larity  bnd  correctness  of  special  pleading,  an  object  of  the 
-  highest  concern  in  the  administration  of  the  law;  whereas 

the  former  has  a  direct  tendency  to  encourage  carelessness 
at  teast,  if  not  unfairness,  in  the  plaintiff's  pleading ;  in- 
formality in  pleading  being,  perhaps,  in  the  greater  num- 
ber of  instances,  the  result,  not  of  ignorance  or  inadver- 
tence, but  of  design  to  place  the  adversary's  case  in  a 
disadvantageous  position.  It  appears  to  me  also  more 
eqiutable ;  because,  if  the  undertaking  be  limited  to  the 
state  of  the  record  when  it  ts  made,  the  defendant  knows 
the  price  he  pays  for  the  boon  be  asks — both  whatever 
advantage  he  foregoes,  and  whatever  disadvantage  he  in- 
curs. Let  the  amount  of  either  or  both,  therefore,  be  ever 
so  great,  he  cannot  complain.  But  it  never  can  he  under- 
stood, that  when  he  undertakes,  in  the  words  of  Lord 
Tenterden,  "  to  bring  the  merits  of  the  case,  or  some  ques- 
tion of  fact,  or  some  question  of  law  arising  upon  the  facts, 
in  issue,"  he  undertakes  to  do  this  under  all  the  disadvan- 
tages, which  an  astute  adversary,  by  subsequent  informality 
of  pleading,  may  cast  upon  him.  It  is  well  known  that  the 
titae  allowed  for  pleading  is  so  short,  that  whenever  the  facts 
are  at  all  complicated,  or  communication  must  be  had  with 
4he  country  for  information,  or  counsel  consulted  on  the 
proper  pleas  to  be  adopted,  some  allowance  being  made,  as 
there  must  in  reason  be  made,  for  their  vari' 
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conung  in  issue,  or  to  compel  the  other  party  to  try  them  at  1836. 
a  disadvantage.  Nor  does  the  qualification  suggested,  of 
an  application  to  the  Court  for  leave  to  demur,  appear  to 
ni«  to  remove  these  objections.  It  must  be  remembered 
that  another  term  imposed  on  the  defendant  is  to  rejoin 
gratis,  L  e.  within  twenty-four  hours — a  period  too  short, 
in  Ae  majority  of  cases,  to  determine  upon  and  availably 
make  such  an  application.  It  is  probable  that,  from  the 
very  shortness  of  the  time  allowed  for  consideration,  it 
would  be  made  almost  as  a  matter  of  course  in  every  case 
of  a  replication  informally  pleaded.  If  made  to  the  Court, 
it  is  attended  with  considerable  expense,  and  may  occasion 
modi  delay;  if  to  a  Judge  at  chambers,  it  requires  him  to 
enter  more  into  the  merits  of  the  pleadings,  and  often  of 
the  cause  itself,  upon  affidavits,  than  is  at  all  desirable.  I 
would  observe,  too,  that  the  plaintiff  has  the  less  ground 
to  complain  that  his  replication,  if  informal,  is  liable  to  be 
demurred  to,  as  it  is  become  now  more  generally  undeiv 
stood  than  formerly,  that  the  mere  statement  of  a  number 
of  facts,  all  forming  one  answer,  does  not  fall  within  the 
definition  of  duplicity,  and  that  whenever  the  plea  consists 
of  mere  matters  of  excuse,  in  whatever  form  of  action,  the 
replication  of  de  injurift  generally  is  allowable. 

I  am  therefore  of  opinion,  upon  the  whole,  that  it  is 
better  to  abide  by  the  rule  laid  down  in  the  Common 
Fleas ;  according  to  which  the  defendant  was  not,  by  his 
undertaking,  precluded  from  demurring  specially  to  the 
replicatbn ;  and,  consequently,  this  judgment  must  be  set 

aside. 

Rule  absolute. 
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Where*  CI.  u. 
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Jackson  u.  Taylor. 

fr  IGHTMAN  applied  for  a  rule  nisi  for  discharging  a 
rule  which  had  been  obtained  by  the  pUintiiF  in  the  cause 
requiring  the  high  baili£f  of  the  liberty  of  Pickering  in 
Yorkshire  to  return  a  mimdate  of  the  sheriff  to  him  on  a 
writ  ofca.  sa.  sued  out  against  the  defendant,  tt  appeared 
from  the  affidavits  that  when  the  writ  was  sued  out,  it 
-contuned  no  clause  of  non  omiltas.  The  sheriff  accord- 
ingly directed  his  mandate  to  the  high  bailiff  of  the  li- 
berty of  Pickering.  The  high  bailiff  obeyed  the  mandate 
by  arresting  the  defendant,  but  there  being  no  gaol  within 
the  liberty  of  Pickering,  he  caused  the  defendant  to  be 
lodged  in  the  county  gaol.  The  plaintiff  contended  that 
by  this  step  the  high  bailiff  had  become  liable  to  an  action 
for  an  escape,  and  commenced  his  action  accordingly.  The 
plaintiff  then  took  out  the  usual  rules  requiring  the  sheriff 
to  return  the  writ,  and  the  high  bailiff  to  return  the  man- 
date. Before  the  time  for  making  the  return  expired,  the 
sheriff  and  the  high  bailiff  respectively  obtained  time,  the 
one  to  return  the  writ,  and  the  other  to  return  the  man- 
date, until  the  last  day  of  the  term.  The  sheriff  then  re- 
turned cepi  corpus,  and  the  object  of  the  present  motion 
was  to  discharge  the  rule  calling  upon  the  high  bailiff  to 


Taylor. 


TRINITY  TERM,  6  WILL.  IV.  14I 

iff,  in  which  the  plaintiff  was  not  interested.    The  law  on         1836. 
the  point  was  perfectly  clear.    If  a  writ  was  issued  to  the       ^    "    " 
sheriff  without  a  non  omittas  clause,  and  the  defendant  was  «. 

resident  within  a  liberty,  the  sheriff  might  either  issue  his 
mandate  to  the  bailiffof  the  liberty,  or  he  might  enter  the 
liberty  himself  and  take  the  defendant,  if  he  chose  to  ren* 
der  himself  liable  to  an  action  by  the  bailiff  of  the  liberty. 
But  although  he  would  be  liable  to  an  action  at  the  suit  of 
the  bailiff,  the  arrest  itself  would  be  perfectly  good,  and 
the  return  of  cepi  corpus  et  paratum  habeo  founded  on 
such  arrest,  would  be  perfectly  good.     The  practice  on 
thb  subject  as  stated  by  Mr.  lldd  was  quite  consistent 
with  the  right  of  the  sheriff  to  enter  the  liberty,  take 
the  defendant,  and  make  the  return  of  cepi  corpus  et 
paratum  habeo,  if  he  thought  proper  to  take  the  risk  of 
an  action  being  brought  against  him  by  the  officer  of 
the  liberty.     Mr.  Tidd  said  {a)  **  if  the  defendant   re- 
sides within  a  liberty,  the  bailiff  of  which  has  the  exe- 
cution and  return  of  writs,  it  is  usual  for  the  sheriff  to 
return  that  he  has  made  his  mandate  to  the  bailiff  of  the 
liberty,  who  has  given  him  no  answer,  or  has  returned  that 
the  defendant  is  not  found  in  his  bailiwick,  or  that  he  has 
taken  the  defendant  and  has   him  ready.     In  the  first 
case,  the  plaintiff  is  entitled  to  a  non  omittas  by  the  statute 
of  Westminster  the  2nd,  c.  39 ;  in  the  second,  if  the  re- 
turn be  false,  the  bailiff  is  liable  to  an  action,  the  sheriff 
not  being  answerable  at  common  law  for  the  false  return  of 
the  bailiff.     In  the  last  case,  the  ancient  mode  of  proceed- 
ing was  by  distringas;  but  it  seems  that  the  bailiff  may 
now  be  called  upon  by  rule  to  bring  in  the  body.     If  the 
bailiff  make  an  insufficient  return,  he   is  liable   to   be 
amerced  for  it,  and  not  the  sheriff,  by  the  statute  of  the 
27  Hen.  8,  c.  24,  s.  9.''  This  statement  of  the  practice  did 
not  interfere  with  the  discretion  of  the  sheriff  to  enter  the 

(a)  Prac.  Vol.  1,  p.  309. 


Jackmh 
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liberty  himself,  if  he  chose  to  run  the  risk  of  an  action  at 
the  Buit  of  the  officer  of  tlie  liberty;  or  render  his  return 
of  cepi  corpus  et  paratutn  habeo  bad,  because  he  had  so  ex- 
ercised his  discretion.  The  bailiff,  therefore,  was  enti- 
tied  to  have  the  peremptory  rule  for  the  return  of  the  man- 
date discharged. 

Knotelei  shewed  cause  in  the  first  instance. — He  con- 
teodedj  that,  afler  the  chief  bailiffof  the  liberty  had  ob- 
tained time  to  make  his  return  to  the  mandate,  it  was  too 
late  for  him  to  object  to  the  rule  for  returning  it.  The 
ordinary  course  was  to  rule  both  sheriff  and  buliff,  and 
that  course  had  been  adopted  in  the  present  instance.  It 
vas  very  important  that  the  plaintiff  should  have  a  return 
to  the  mandate,  in  order  to  facilitate  tlie  prosecution  of  his 
action  against  the  bailiff.  In  Boolhman  v.  Earl  tff 
Smrrif{a),  it  was  held,  that  the  bailiff  of  a  hberty  who  has 
the  return  and  execution  of  writs,  is  liable  to  an  action  of 
debt  for  an  escape  if  be  remove  a  prisoner  taken  in  exe- 
cution, to  the  county  gaol,  situate  out  of  the  liberty,  and 
there  deliver  him  into  the  custody  of  the  sheriff.  In  Jfep- 
warth  T*  Sanderson  (b),  the  propriety  of  the  practice 
adopted  by  the  plaintiff  in  this  case  was  recognised  by  the 
Chief  Justice  of  the  Common  Fleas.  Much  stress  had 
been  laid  on  the  fact  of  tbe  sheriff  returnine 
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had  been  made.  But  if  the  sheriff  had  executed  the  writ,  18S6. 
be  was  the  proper  person  to  proceed  against.  Supposing 
the  sheriff^  instead  of  returning  cepi  corpus  et  paratum 
habeo,  had  excused  himself  by  the  return  of  mandavi  bal- 
Hwo  et  nullum  dedit  responsum,  then  it  would  have  been 
right  to  rule  the  bailiff.  But  now  that  the  sheriff  had  made 
his  return^  for  any  thing  that  appeared,  the  bailiff  was  a 
stranger  to  this  proceeding,  as  no  excuse  had  been  made 
by  the  sheriff.  Then,  as  to  the  argument  that  the  bailiff 
had  obtained  time  to  return  the  mandate,  both  sheriff  and 
bailiff  were  originally  ruled  to  make  their  return.  It 
might  have  been  proper  for  the  plaintiff  to  rule  both,  in 
order  to  obtain  a  return  from  either  one  or  the  other;  but 
be  had  no  right  to  a  return  from  both.  Before  the  sheriff 
had  made  his  return,  the  bailiff  did  not  know  what  that 
jetum  would  be;  he  did  not  know  that  the  sheriff  would 
■ot  excuse  himself  by  throwing  the  blame  on  him ;  and 
therefore,  it  was  necessary  that  he  should  obtain  time  to 
make  his  return.  He  therefore  did  not  know  what  return 
to  make,  until  the  sheriff  had  made  his.  The  sheriff  had 
since  made  his  return ;  and  therefore,  as  in  that  return  no 
mention  was  made  of  the  bailiff,  he  was  a  stranger  to  the 
transaction,  and  consequently  could  not  be  called  upon  to 
make  a  return.  Indeed,  great  inconvenience  might  arise 
if  the  bailiff  were  now  required  to  make  the  return  to 
the  mandate,  he  not  having  been  introduced  by  the  sheriff 
in  his  return.  Under  these  circumstances,  the  present 
rale  ought  to  be  made  absolute. 

Coleridge,  J. — This  is  an  application  on  the  part  of 
the  chief  baiUff  of  the  liberty  of  Pickering  in  Yorkshire,  to 
discharge  a  rule  of  this  Court  requiring  him  to  return  a  man- 
date which  has  been  issued  to  him  by  the  sheriff  on  a  writ 
of  ca.  sa.  When  this  writ  was  sued  out,  the  plaintiff  de- 
Hvered  it  in  the  ordinary  way  to  the  sheriff,  the  defendant 
being  within  the  liberty  of  Pickering :  he  directed  hb  man* 
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date  to  the  chief  bailiff.  The  plaintifT  took  out  rules  both 
on  the  sheriff  and  chief  bailiff,  for  returning  the  writ  and 
mandate.  Both  those  officers  applied  for  time  to  make  their 
returns.  Within  the  time  limited  by  the  Court,  the  sheriff' 
has  made  his  return  that  he  has  taken  the  body  of  the  de> 
fendant,  and  that  he  remains  in  custody.  The  bailiff  now 
applies  to  have  the  rule  for  returning  the  mandate  dis- 
charged. The  question  then  is,  whether,  in  couEcquence 
of  the  bailiff  having  applied  for  time,  he  is  precluded  from 
making  such  an  apphcation.  The  only  object  of  the  writ 
of  ca.  sa.  was  the  production  of  the  body  of  the  debtor, 
and  it  ts  immaterial  to  the  plaintiff  whether  that  is  done 
by  the  sheriff  or  the  officer  of  the  liberty.  As  between 
these  two  persons,  there  might  be  some  question  as  to  the 
franchise.  But  I  do  not  think  that  the  circumstance 
of  the  application  for  time  on  the  pert  of  the  bailiff  at  all 
precludes  him  from  now  saying,  that,  as  the  body  has  been 
taken,  and  is  ready  in  the  custody  of  the  sheriff,  (he 
piMDtiff  has  obtained  all  which  he  had  a  right  to  re- 
quire. I  therefore  think  this  rule  ought  to  be  made 
absolute. 

Rule  absolute. 
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On  the  same  day  a  search  was  made,  and  it  was  ascer-  1836. 
tained  that  no  return  had  been  made  to  the  writ.  The 
plaintiff  accordingly  on  the  9th  of  May  obtained  the  pre- 
sent attachment.  The  application  now  was  to  set  aside 
that  writ.  It  was  contended  by  the  sheriff,  that  the  ad* 
▼erse  proceedings  against  the  sheriff  were  suspended  by 
the  rule  under  the  Interpleader  Act ;  but  he  might,  if  he 
thought  proper,  have  returned  the  writ. 

CoLBRiOGB,  J. — ^Would  he  not  have  bound  himself  by 
returning  the  writ  during  the  pendency  of  tlie  Interpleader 
rule? 

Turner. — He  has  returned  nulla  bona,  but  not  in  time, 
as  that  return  has  been  made  since  the  attacliment  was 
obtained.  After  he  has  made  his  election  to  apply  under 
the  Interpleader  Act  to  be  relieved  from  hb  common  law 
responnbility^  he  is  bound  by  his  election.  He  might,  if 
he  had  chosen,  have  returned  the  writ  If  he  had  not  ob- 
tained the  rule  under  the  Interpleader  Act,  and  had  not 
returned  the  writ,  it  was  quite  clear  that  he  would  have 
been  liable  to  the  attachment.  The  Court  had  decided 
that  the  rule  under  the  Interpleader  Act  had  been  impro- 
perly obtained ;  and  he  could  not  by  such  a  step  therefore 
place  himself  in  a  better  situation  than  that  in  which  he 
would  have  been  if  he  had  not  taken  it.  In  SL  Hanlaire 
V.  Byam  (a),  the  process  was  returnable  on  tlie  7th  of 
November^  and  the  time  for  putting  in  bail  expired  on  the 
11th.  On  the  10th  the  defendant  obtained  a  rule  nisi  to 
set  aside  the  process  with  a  stay  of  proceedings,  on  the 
ground  of  misnomer.  That  rule  was  discharged,  with 
costs,  on  the  21st  On  the  S2nd,  an  assignment  of  the 
bail-bond  was  taken,  and  proceedings  commenced  upon  it 
On  the  same  day  the  defendant  put  in  bail.     The  Court 

(a)  4B.&C.  970. 
VOL.  v.  L  D.  P.  C. 
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held  (hat  the  defendant  had  not  the  whole  of  the  SSnd  to 
put  in  bail,  and  that  the  aasignment  of  the  bail-bond  and 
the  proceedings  under  it  were  regular.  There,  Mr.  Justice 
Bayley  said — "  It  seems  to  me,  that  the  defendant,  whose 
rule  nisi  was  discliarged  with  coats,  ought  not  to  be  with 
respect  to  time  in  a  better  condition  by  reason  of  his  own 
rule  improperly  obtained."  If  those  observations  were 
applied  to  the  present  case,  it  must  clearly  appear  that  the 
sheriff  was  liable  to  be  attached  in  consequence  of  his  non- 
compliance with  tlie  rule  to  return  the  writ.  He  also 
cited  Green  v.  Glassbrook  {a). 

Coleridge,  J. — It  is  very  clear,  when  I  look  at  the  par- 
ticular facts  of  ihis  case,  that  the  present  rule  ought  to  be 
made  absolute.  I'his  rule  has  grown  out  of  an  applica- 
tion under  the  Interpleader  Act.  It  is  clear,  that,  at  the 
time  the  rule  under  the  Interpleader  Act  was  obtained,  no 
return  had  been  made  by  the  sheriff.  Tlie  ground  of  the 
application  was,  that  two  conflicting  parties  laid  claim  to 
the  goods  seized.  What  was  the  sheriff  to  do  ?  Was  he 
to  make  a  return  pending  the  rule  %  If  he  did  so,  he  was 
doing  a  thing  inconsistent  with  the  application  be  had 
made  to  the  Court.  That  he  could  not  be  expected  to 
do.     If  he  could  not,  he  ought  to  have  a  reasonable  time 
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under  the  Interpleader  Act  to  be  relieved  from  the  neces-        lBd6. 
sity  of  making  any  return  at  all.     I  think,  therefore,  that  j^^^ 

Che  plaintiff  ought  not  to  have  issued  this  attachment.  <;• 

Sbmff  of 

The  present  rule  must^  consequently,  be  made  absolute.        Hertford- 
shire. 

Rule  absolute. 


Dob  (L  Ross  v.  Roe. 

\yHANNELL  moved  for  a  rule  to  shew  cause  for  judg-  Serrice  of  a  de- 
ment against  the  casual  ejector.     The  service  was  on  the  ejecto«nt'on  the 
clerk  of  the  Grand  Junction  Canal  Company,  they  beinir  clerk  of  an  in- 

'  ,      *^      ^  *  "    oorporated  com- 

the  persons  in  possession  of  the  premises  sought  to  be  re-  pany,  (not  em- 
covered.  The  deck  was  not  resident  on  the  premises,  ^a'be  sued^in 
but  the  service  was  effected  on  him  on  a  part  of  them,  l^*."*"*,^^ 

^  their  clerk),  on 

He  cited  Doe  v.  Roe  ^a),  where  the  service  of  a  declara-  «  portion  of  the 
tion  in  ejectment  on  the  book-keeper  of  a  company  in  who  was'not 
possession  of  part  of  the  premises  was  held  sufficient,  ji^j^ffi^ent^for  a 
There  was  no  provision  in  the  act  of  Parliament  incorpo-  "^^  '^* 
rating  the  company,  which  enabled  them  to  sue  and  be 
sued  in  the  name  of  their  clerk. 

CoLSRiDGE,  J. — You  may  take  a  rule  to  shew  cause. 

Rule  nisi  granted, 
(a)  Ante,  Vol.  1,  p.  23. 


Inland  r.  Bushell. 

WVHITMORE  moved  for  a  rule  under  the  Interpleader  The  Court  win 
Act  on  the  part  of  the  sheriff.     A  writ  of  fi.  fa.  had  been  relieve  the^he- 

riff  under  the 
Interpleader  Act 

where  the  proceeds  of  the  levy  have  been  paid  over  to  the  execution  creditor,  although  the  sherifi" 

nay  be  wlUing  to  bring  a  tiinilar  amount  into  court. 

h2 


CASES  IN  THE  PRACTICE  COURT,    K.  H. 

directed  to  the  sheriff,  and  a  special  bailiff  appointed  by 
the  plaintiff  for  the  execution  of  the  process.  A  levy  was 
made  on  the  goods  of  the  defendant  by  the  bailiff,  and 
with  the  authority  of  the  sheriff,  the  proceeds  were  paid 
over  to  the  execution  creditor.  A  claim  was  now  made 
by  the  assignees  of  the  defendant  on  the  goods  seized  un- 
der the  G.  fa.  The  sheriff  was  willing  to  bring  the  amount 
levied  into  Court  to  abide  any  order  which  the  Court  might 
think  it  right  to  make,  under  the  circumstances,  between 
the  contending  parties.  There  was  certainly  a  difficulty 
in  consequence  of  the  money  which  proceeded  from  the 
sale  of  the  goods  being  paid  over  to  the  execution  credi- 
tor. In  Scoli  V.  Lewis  (a),  it  was  held,  that  the  sheriff 
cannot  apply  to  the  Court  under  the  Interpleader  Act,  un- 
less the  goods  or  money  in  dispute  arc  actually  in  his 
hands.  Here  the  sheriff  was  willing  to  bring  the  amount 
into  Court. 


Coleridge,  J — It  does  not  appear  to  me  that  there  is 
any  longer  any  contending  party  with  respect  to  the  pro- 
ceeda  of  the  levy  made  by  the  sheriff.  It  is  (rue  that  the 
assignees  tlireaten  the  sheriff  with  an  action  in  respect 
of  the  sura  which  he  has  paid  over  to  the  execution  cre- 
ditor; but  how  will  granting  a  rule  under  the  Interpleader 
Act  relieve  him  from  tl>;it  .iction?     If  tlie 
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1836. 

Doe  tf.  Watts  v.  Rob. 

r.  WILLIAM SmoieA  for  judgment  against  the  casual  Semceinijeet. 
ejector.  The  peculiarity  of  the  case  was,  that  the  notice,  "*" 
which  was  dated  the  9th  of  May,  required  an  appearance 
**  next  Easter  Term.'*  The  literal  meaning  of  that  notice 
would  be  Easter,  1837.  From  the  date,  however,  of  the 
notice,  the  tenant  must  be  aware  that  he  would  be  required 
to  appear  in  the  following  Trinity  Term.  .  Under  the  cir- 
cumstances, it  was  submitted  that  sufficient  had  been  done 
to  entitle  the  applicant  to  a  rule  to  shew  cause. 

Coleridge,  J. — You  may  take  a  rule  nisi. 

Rule  nisi  granted. 


Lawrence  r.  Mathews. 

XHIS  was  an  application  under  the  1st  section  of  the  ThtCoorthai 
Interpleader  Act,  1  &  2  Will.  4,  c.  58.     It  was  an  action  Snd^theirt ' 
brought  against  the  partners  and  adventurers  in  certain  s«<^o°  ^^'^^ 
mines  in  the  county  of  Cornwall.    The  declaration  con-  Act,  to  interfere 
taiDed  a  count  in  trover  and  a  count  in  case.  wh«re  Uie^de- 

dar^ti^^n  con- 
tftins  *  count  in 

-  C.  Rawe  appeared  on  the  part  of  the  plaintiff,  and  con-  caie  uiweii  u 
tended  that  the  present  was  not  a  form  of  action  in  which  *  ^" 
the  Court  could  interfere  under  the  statute.  The  words 
of  the  section  in  question  were,  that,  "  in  any  action  of 
assumpsit,  debt,  detinue,  or  trover,"  the  Court  might  give 
relief;  but  here,  the  declaration  being  in  both  case  and 
trover,  no  jurisdiction  was  given  to  the  Court  to  inter- 
fere. 

Coleridge,  J. — I  have  no  jurisdiction  over  the  count 
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1836.  in  case;  but  I  must  decide  upon  the  whole  matter.  AI- 
Lavkenci  'hough  I  have  jurisdictioh  over  tlie  count  in  trover,  the 
Hatbbwi.      *®"''*  '"  "^^^  prevents  me  from  having  jurisdiction  over 

the  whole  matter.     I  cannot,  therefore,  interfere,  and  the 

present  rule  must  be  discharged. 

Rule  discharged  (a). 

Jardine  appeared  for  the  defendant  in  the  action. 
Montagu  Smith  appeared  for  the  claimant. 

(a)  It  is  Am  to  be  observed,      above  act.     See  Dowling's  Sta- 
thit  the  action  of  trespait  is  also      tuteS)  Vol.  2,  p.  670. 
omitted  in  the  1st  section  of  the 


WiLKiNs  V.  Parker. 

Whereacapiu  -^i-^rT  shewed  caiise  against  a  rule  obtained   by  Sir 

hubtea  JMoed  JfUUam  Foltelt  for  setting  aside  an  appearance  and  no- 

icndint,  »nd  iw  ticB  of  declaration  on  the  ground  of  irregularity.     It  ap- 

i[  oTcnsiodj  peared  from  the  affidavits,  that  the  defendant,  having  been 


TRINITY  TERM,  6  WILL.  IV.  151 

By  sect.  4  of  the  Uniformity  of  Process  Act,  the  plabtiff  1836. 
was  allowed  in  certain  cases  to  serve  a  copy  of  the  capiaa, 
instead  of  arresting  the  defendant ;  and  by  the  4th  warn- 
ings directed  in  the  schedule  of  the  act  to  be  subscribed 
to  the  writs  an  authori^  was  in  fact  given  to  enter  an  ap- 
pearance, as  had  been  done  by  the  plaintiff  in  the  present 
case.  The  language  of  that  warning  was,  ''  If  a  defend- 
antt  having  been  served  only  with  this  writ,  and  not  ar- 
rested thereon,  shall  not  enter  a  commop  appearance  witliin 
eight  days  after  such  service,  the  plaintiff  may  enter  a 
common  appearance  for  such  defendant,  and  proceed 
thereon  :  to  judgment  and  execution."  In  the  pro- 
ceeding of  the  plaintiff,  therefore,  he  had  only  availed 
himself  of  the  rights  which  the  act  of  Parliament  con- 
ferred upon  him  ;  for,  by  sect.  16  of  the  statute,  it  was 
enacted, ''  that  all  such  proceedings  as  are  mentioned  in 
any  writ,  notice,  or  warning  issued  under  this  act,  shall  and 
may  be  had  and  taken  in  default  of  a  defendant's  appear- 
ance, or  putting  in  special  bail,  as  the  case  may  be.** 
Under  these  circumstances,  the  plaintiff  was  regular, 
bodi  in  entering  the  appearance  and  filing  his  declar- 
ation. 

Sir  W.  Folleii,  in  support  of  the  rule,  contended  that 
the  Uniformity  of  Process  Act  gave  no  authority  to  the 
fiaiatiS,  in  such  a  case  as  the  present,  to  enter  an  ap- 
pearance for  the  defendant,  and  therefore  the  proceedings 
were  irregular.  If  he  had  commenced  his  action  by  a  writ 
of  summons,  and  bad  served  the  defendant  with  the  writ, 
be  might,  in  default  of  appearance  by  the  latter,  enter  an 
appearance  for  him.  He  had  not  however  commenced  his 
aetioQ  by  a  writ  of  summons,  but  by  a  writ  of  capias,  which 
could  only  be  used  as  serviceable  process,  and  conferring 
on  the  plaintiff  the  rights  attached  to  that  process,  in  con- 
formity with  the  provisions  of  sect.  4-  of  the  act  The 
authority  to  use  the  capias  as  serviceable  process  was 
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contained  in  the  proviso  to  that  section,  the  words  of 
which  were:  "  Provided  always,  that  it  shall  be  lawful  for 
the  plaintiff  or  his  attorney  to  order  the  sheriff,  or  other 
officer  or  person  to  whom  Euch  writ  shall  be  directed,  to 
arrest  one  or  more  only  of  the  defendants  therein  named, 
and  to  serve  a  copy  thereof  on  one  or  nrnre  of  the  others; 
which  order  shall  be  duly  oI)eyed  by  such  sheriff,  or  other 
oflBcer  or  person,  and  such  service  shall  be  of  the  same 
force  and  effect  as  the  service  of  the  writ  of  summona 
herdnbefore  mentioned,  and  no  other."  The  proviso 
clearly  referred  to  cases  where  several  defendants  were 
sued,  and  the  plaintiff  exerci^ied  his  discretion  in  arresting 
some  and  serving  others.  Here,  however,  there  were  not 
several  defendants,  and  therefore  the  proviso  did  not  ap- 
ply. The  writ  of  capias,  consequently,  could  only  be  used 
in  conformity  with  the  provisions  of  the  general  enacting 
part  of  the  section.  By  them  it  was  enacted,  "  that  in  all 
such  actions,  wherein  it  shall  be  intended  to  arrest  and 
hold  any  person  to  special  bail  who  may  not  be  in  the 
custody  of  the  marshal  of  the  marshalsea  of  the  Court  of 
King's  Bench,  or  of  the  warden  of  the  Fleet  prison,  the  pro- 
cess shall  be  by  writ  of  capias,  according  (o  the  form  con- 
tained in  the  said  schedule,  and  marked  number  4."  The 
writ  of  capias,  then,  only  applied  to  cases  where  it  was 
intended  to  hold  the  defendant  to  special  bail.  ; 
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liberty  in  this  case  to  enter  an  appearance  for  the  defend-  1836. 
anty  be  having  commenced  his  proceedings  by  a  writ  of 
capias.  The  proviso  in  the  fourth  section  clearly  refers 
only  to  cases  where  several  defendants  are  sued,  and  some 
are  arrested  and  some  served.  Where  a  party  who  is  the 
only  defendant  has  been  arrested,  and  he  has  been  dis- 
charged out  of  custody  without  the  terms  of  entering  an 
appearance  being  mentioned  in  the  rule,  the  plaintiff  is 
not  at  liberty  to  enter  an  appearance  for  him. 

Rule  absolute. 


Teulon  r.  Gant. 

rV OLLASTON  shewed   cause  against  a  rule  nisi  ob-  Only ont de- 
tained by  Dawling  for  rescinding  a  judge's  order,  which  ^^  ^ 


set  aside  a  judgment  of  non-pros.     It  appeared  that  the  J*^'.r"5f  ^!Jf" 
defendant  had  demanded  a  declaration,   on  which  the  tiff  obtains  f^ 
plaintiff  took  out  several  summonses  for  time  to  declare,  declare,  the  de- 
Two  days  afler  the  expiration  of  the  last  rule  for  time,  the  ^^^^  J^ 
defendant  signed  judgment  of  non-pros.      A  summons  anon-protat 

®  °  ^  the  expiration 

having  been  taken  out  to  set  aside  this  judgment,  a  learned  of  the  last  order 

judge  made  an  order  to  that  effect,  on  the  ground  that      ^°^ 

the  last  order  for  time  should  have  been  made  peremptory, 

or  at  least  that  some  notice  should  have  been  given,  by  a 

fresh  demand  or  otherwise,  before  the  judgment  was 

signed.     It  was  now  contended  that  the  judge's  order  was 

correct,  and  8  Reg.  Gen.  T.  T.  1  Will.  4  (a),  was  cited, 

the  words  of  which  were,  *^  that  no  judgment  of  non-pros 

shall  be  signed  for  want  of  a  declaration,  replication,  or 

other  subsequent  pleading,  until  four  days  next  after  a 

demand  thereof  shall  have  been  made  in  writing  upon 

* 

the  plaintiff,  his  attorney,  or  agent,  as  the  case  may  be.*' 

(a)  Ante,  Vol.  1,  p.  104. 
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Doteting,  in  support  of  the  rule,  contended  that  all  the 
(}efendant  was  bound  to  do,  was  to  make  one  demand  of 
declaration.  All  the  subsequent  delay  was  at  the  plain- 
tifTs  own  instance  and  for  bis  own  benefit,  and  therefore 
such  delay  could  not  render  it  necessary  for  the  defendant 
to  make  a  new  demand.  If  it  were  so,  the  pluintiff  might, 
in  all  instances  after  a  demand  of  declaration,  extend  his 
time  for  declaring;  and  then,  liis extended  time  having  ex- 
pired, he  would  still  have  four  additional  days  to  declare  in 
before  the  defendant  could  sign  a  non-pros.  Wich  respect 
to  making  the  order  for  time  peremptory  before  the  non- 
pros was  signed,  that  was  impossible,  because  the  time 
pursuant  to  the  order  had  expired  before  that  step  was 
taken  by  the  defendant. 

Coleridge,  J.,  (after  consulting  witli  Master  Gode- 
rich). — 1  think  the  judgment  was  regular.  But  I  think, 
on  payment  of  costs,  the  plaintifT  may  be  let  in  to  try,  as 
he  makes  sn  affidavit  of  merits. 

Rule  discharged  accordingly. 


Saunders  v.  De  Chastelain. 
ATEER  moved  for  leave  to  enter  an  appearance  fur  the 
[ant,  pursuant  to  the  statute  2  Will.  4,  c.  39,  s.  3. 
Jn  serving  the  defendant  per- 
Lfora 
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might  be  allowed  to  enter  an  appearance  for  the  de-         lBd6. 

r. 
DeCbastb- 

CoLESiDOE,  J. — You  may  enter  an  appearance  for  the         lain. 

defendant 

Rule  granted. 


Doe  d.  Jenkins  r.  Rob. 

Kj^LEASBY  moved   for  judgment  against   the  casual  in«njffldyit 

ejector.      The  affidavit  on  which    the    application    was  decUntionin 

founded,  stated  that  the  deponent  had  "  delivered  the  word^^^ed/' 

declaration  to  the  wife  on  the  premises."  but  did  not  state  ^  not  |ndii- 

^  peoMbly  necet- 

that  he  had  *'  served'*  the  declaration  by  delivering  it  to  uury, ifitap- 

.  .  peart  from  the 

the  wife  on  the  premises.  afBdrnvit  that  it 

hat  been  duly 
tenred. 

CoLBRiDOBf  J. — ^That  is  sufficient. 

Rule  granted. 


Pepper  r.  Yeatman. 

JMLANNING  moved  for  a  rule  to  shew  cause  why  the  The  charget  in 
verdict  in  this  case,  found  for  the  plaintiff,  should  not  be  bui  for'attend* 
set  aside  and  a  nonsuit  entered.     It  was  an  action  for  an  >|;ce*onhit 

chent,  to  ad- 

attomey's  bill^  and  was  tried  before  the  sheriff.     The  vitehimon 

11  •         «    1  .ii  %  I  •  mattert  tubte* 

question  was,  whether  a  Signed  bill  ought  to  have  been   qnenttothe 
delivered  a  month  before  action  brought :  the  two  items  ^gJSon°do 
which,  it  was  suggested,  on  the  part  of  the  defendant,  no««nderit 

'^^  *  '    necettary  that 

rendered  the  bill  taxable,  and   therefore  made  it  incum-  «  bin  thonid  be 
bent  on  the  plaintiff  to  deliver  a  signed  bill  a  month  month  before 
before  action  brought,  pursuant  to  the  2  Geo.  2,  c.  23,   ^^^  brought 
were  the  following : — 


YUTM*:'. 


CASES  IN  THE  PRACTICE  COURT,  K.  B. 

"  Attending  on  you  and  your  son  feveral  times  respect- 
ing an  action  at  law  which  you  had  tried  at  Winchester  at 
the  last  assizes,  and  wherein  a  verdict  was  given  against 
you,  nnd  advising  you  fully  respecting  a  bill  of  sale  given 
by  you  to  Captain  Moore,  at  Stock,  &c.,  and  pressing 
such  bill  of  sale,  when  it  was  determined  to  apply  to  Cap- 
tain Moore  to  have  the  same  put  in  force         •     134.  4d. 

"  Attending  on  you  respecting  the  sheriff  having  pre- 
viously levied  a  warrant  against  your  property  at  the  suit 
of  the  plaintiff  in  the  action  against  you,  although  the 
officer's  deputy  was  not  in  the  actual  possession,  when 
Mr.  Basket  levied  under  the  bill  of  sale,  and  for  fully 
advising  you  thereon     -  -  -  .     I3s.  id. 

He  cited  Smith  v.  Taylor  [a),  where  the  Court  of  Com- 
mon Pleas  was  of  opinion  that  advice  bynn  attorney  to  his 
client,  after  a  writ  had  been  served  upon  him,  was  an  item 
which  required  a  bill  to  be  delivered  pursuant  to  the 
statute.  The  items  in  the  present  case  might  be  con- 
sidered as  coming  within  the  principle  of  the  one  cited. 

Coleridge,  J. — The  Brst  item  shews  that  the  actiun  is 
at  an  end,  at  the  time  when  the  attendance  for  which  the 
charge  is  made  takes  place.  It  is  only  advice  as  to  a  bill 
of  sale,   which  was  required  to  be  put  in   force.     Tbe 
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1836. 

RoscoB  t.  Hardman. 

Hoggins  moved  for  a  mle  to  shew  cause,  why  an  The  Court  wui 

attorney,  whose  name  he  mentioned,  should  not  deliver  JS^f^ljrin- 

up  certain  papers  in  his  possession  to  his  client,  or  why,  »»  •ttorney  to 

in  the  alternative,  an  attachment  should  not  issue  against  pen,  and  in  the 

a  .  alternative  for 

"^™*  an  attachment 

in  caae  of  a 
non-delirerYf 

Coleridge,  J. — ^You  cannot  proceed  more  than  one  but  each  branch 
step  at  a  time.    You  may  have  your  rule  nisi,  calling  on  ^^tuiijettora 
the  attorney  to  deliver  up  the  papers  in  question ;  and  if  »5P*"*«  "><>- 
the  Court  should  be  of  opinion,  that  that  rule  ought  te 
be  made  absolute,  and  the  attorney  should  disobey  that 
rule,  you  may  then  make  a  separate  application  for  an 
attachment. 

Rule  accordingly. 


.     V 


Twiss  V.  Fry. 

JdALL  moved  for  an  attachment  against  an  attorney  for  a  rule  for  an 
not  paying  over  to  his  client  a  certain  sum  of  money,  JI^i^tM^t- 
pursuant  to  his  promise  contained  in  a  letter  which  was  «>">«7  ^o^  non- 

...  payment  of 

exhibited  in  support  of  the  application.  money  pur- 

suant to  hit 
promise,  cannot 

Coleridge,  J. — I  cannot  grant  you  an  attachment  at  be  obtained;  but 

•,  a  previous  rule 

once  under  these  circumstances.    You  may  have  a  rule  to  requiring  the 
shew  cause,  why  he  should  not  pay  over  the   sum  of  j^^l^mnst 
money  in  question  pursuant  to  the  promise  in  the  letter;  '^'J»n«n*de 
and  if  the  Court  should  make  the  rule  absolute  for  that 
purpose,  you  may  then  make  a  separate  application  for  an 
attachment,  should  he  refuse  to  obey  the  rule. 

Rule  accordingly. 
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COURT  OF  EXCHEQUER. 

^tfnltg  Sam, 

IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


"*'  "^  Rex  p.  Lord  Crewe. 

Where  ■  crown   JxtANNJNG  moved  for  a  writ  of  diem  clausit  extremum. 

iudnni  ■  mo-   ^  cxtcnt  hsd  iasued  against  certain  persons  who  were 

tian  br  •writ     indebted  to  a  crown  debtor,  and  on  the  inquisition  under 

of  diem  cUnut  ' 

emonamljab-  that  extent,  Lord  Crewe  was  found  indebted  to  them  upon 

flrat  iuunc*.      A  bond.   A  writ  of  extent  had  subsequently  issued  against 

him,  and  he  had  since  died  abroad  and  insolvent. 

Lord  Abinqer,  C.  B. — You  may  take  a  rule  nisi. 

Manning  submitted  that,  under  the  circumstances,  it 
waa  in  the  nature  of  an  immediate  extent,  and  was  absolute 
in  the  first  instance  (a). 

be  absoluie  in  the  first 
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1836. 

Oswald  v.  Williams. 

JPeTERSDORFF shew^  cause  against  a  rule  obtained  On  an  appBoi- 
by  Humfrey  to  discharge  the  defendant  out  of  custody,  a^fendant^ 
on  the  ground  that  he  had  obtained  his  certificate  under  Jjc^^o^y  on 

^  toe  ground  that 

a  fiat  of  bankruptcy.  ^  i»m  obtained 

A  preliminary  objection  was  taken,  that  the  affidavit  under  a  fiat  of 

upon  which  the  rule  was  obtained  did  not  state  that  the  ,],^| ^  aroear 

certificate  had  been  enrolled ;  and  reference  was  made  to  ^J  •ffldajit  that 

'  the  certificate 

Jacobs  Y.  Philips  (a).     It  was  urged  in  answer,  that,  as  hat  been  en- 
the  certificate  was  produced  in  Court,  it  was  not  necessary      a  bankrupt 

to  shew  by  affidavit  that  it  had  been  enrolled.     On  the  S^chw^^r^ 

suffcestion  of  the  Court,  the  objection  was  waived  on  an  prison,  not- 

f       1  .  ,  \  /«  ,      .  withstanding  he 

undertaking  to  produce  the  proper  affidavit.  has  neglected 

to  plead  hia 
bankruptcy,  and 

Petersdorff  then  shewed  cause  on  the  merits.— The  *«»P^«n*fa«- 

*y  novit  payable 

fiat  issued  in  January,  1835,  and  the  present  action  was  at  a  time  subM- 
brought  ten  months  afterwards.    The  defendant  did  not  which  the  pbUn- 
plead  his  bankruptcy,  but  agreed  to  give  a  cognovit  for  obuSned  judg! 
the  payment  of  the  money  at  a  subsequent  period,  which  "^^"^ 
was  three  months  later  than  the  plaintiff  would  have  been 
entitled  to  judgment  by  the  ordinary  course  of  proceed- 
ings in  the  action. 

Per  Curiam. — The  cognovit  does  not  give  the  plaintiff 
a  new  debt  or  create  a  new  cause  of  action,  but  is  merely 
a  confession  of  the  original  claim.  Suppose  the  defendant 
bad  allowed  judgment  to  go  by  default,  he  would  be 
entitled  to  be  discharged,  and  the  cognovit  does  not  place 
him  in  a  different  situation. 


Rule  absolute. 


(a)  1  C.  M.  &  R.  195. 
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1836. 

In  the  Matter  of  the  Estate  and  Effects  of  Ibbertson. 
WheieacopT  ^LMOS  moved  that  a  writ  of  attacliment  issue  in  eight 
aoattscbDWDi  (^Bys  against  J.  I.,  executor  of  W.  Ibbertson.  A  rule  nisi 
^^^^t^  had  been  obtained  for  an  attachment  against  him,  for  not 
wfaarafoMdio     accounting  for  legacy  duty,  pursuant   to  a  rule  for  that 

(■jwbcrchu  "• 

bibcrmiimad    purpose.     There  was  a  difnculty  m  serving  the  rule  nisi 


iefbr*    ^°^  '^^   attachment;  but   the  ailiilavit .  upon  which   the 

iDbnqwnt  i»j,  motion  was  made,  stated  that  a  copy  was  delivered  to  the 

that  wu  btld  '^^ 

notraffldcDtu   SOU  of  J.  I.,  who  informed  deponent  that  his  father  was 

pcnMim-       from  home,  but  declined  to  say  where  he  was.     The  de- 

™^  ponent  then  made  an  appointment  to  call  on  a  subsequent 

day,  but  at  that  time  he  was  unable  to  see  (he  executor. 

Pabkb,  B. — That  is  not  sufficient  for  the  Court  to  grant 
an  attachment.  We  require  a  personal  service  unless 
there  is  a  very  strong  case  made  out  that  the  party  keeps 
out  of  the  way. 

Rule  refused. 


Price  p.  Williams, 
±.  HIS  was  a  writ  of  inquiry  about  lo  be  executed  before 


TBIMITT  TBEM,  6  WILL.  IV.  161 

aberiff  to  tununon  a  jury  to  be  taken  from  the  special  jury         1836. 
book.  „ 

Price 

V. 

Lord  ABiMGEft,  C.  B. — There  are  many  instances  of  a     Williams. 
writ  of  inquiry  before  a  judge  with  a  special  jury. 

Rule  absolute. 


Cole  0.  Beardy. 

x^OWLING  moved  for  a  rule  calling  on  the  plaintiff  to  it  u  not  necet- 
shew  eaose  why  he  should  not  give  security  for  costs.  The  ^^nt  to  shew 
aflUavit  in  support  of  the  motion  steted  that  the  plaintiff  the  stajpe  of  the 

•  *  *^  proceediDgi  in 

resided  at  New  York.  order  to  obtain 

ft  rule  niti  for 
aecurity  for 

Aldekson,  B. — Does  your  affidavit  shew  in  what  stage 
the  prooeedinirs  are  ? 


cotti. 


CawUng  submitted  that  it  was  not  necessary  in  the  first 
instance  to  shew  the  stage  of  the  proceedings,  but  that  if 
the  application  was  made  too  late,  it  rested  with  the  plain- 
tiff to  shew  that  fact.    He  referred  to  Jones  v.  Jones  (a). 

AldersoNi  B. — Upon  the  authority  of  that  case,  I 
think  you  are  entitled  to  a  rule  nisi. 

Rule  accordingly. 

(a)  2  C.  &  J.  207. 


Lloyd  v.  Jones. 

tfERVIS  moved  to  set  aside  a  copy  of  a  writ  of  sum-  a  copy  of  a  writ 
mons,  and  service  thereof,  and  all  the  subsequent  pro-  indon^i^tbit 

writ  WM  issued 
bf  W.  U,  No.  Si,  Grett  Janes  St,  Bedford  Row,  agent  for  the  plaiotitrin  person,  wlio  resides 
at  Dartmouth:"— Held  insuflldent 

TOL.  V.  II  D.  P.  C. 


v 
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ceedinga,  on  the  ground  that  the  copy  served  was  not 
properly  indorsed  with  the  residence  of  the  attorney  who 
sued  out  the  writ.  The  indorsement  was  as  follows: 
This  writ  was  issued  by  William  Lowden,  No.  32,  Great 
James  Street,  Bedford  Row,  agent  for  the  plaintiff  in  per- 
son, who  resides  at  Dartmouth.  It  was  suhmitted  that  this 
waa  not  a  sufficient  compliance  with  s.  12  of  2  Will.  4, 
c.  39,  which  requires  that  iti  case  no  attorney  shall  be 
employed,  then  the  writ  shall  be  indorsed  with  a  memoran- 
dum, expressing  that  the  same  has  been  sued  out  by  the 
plaintiff  in  person,  mentioning  the  city,  town,  or  parish, 
and  also  the  name  of  the  hamlet,  with  street  and 
number  of  the  house  of  such  plaintiff's  residence,  if  any 
such  there  be. 

Sir  G.  Lewin  shewed  cause,  and  contended  that  as  the 
agent's  residence  was  stated,  that  would  answer  the  pur- 
pose required  by  the  act. 

Per  Curiam. — Even  if  there  had  been  an  indorsement 
of  the  plaintiff's  residence,  it  would  not  have  been  suffi- 
cient, as  the  agent's  residence  is  incorrectly  stated. 

Rule  absolute. 
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said,  and  then  leYied  the  same  thereout  Plea^  that  1836. 
defendants  did  not,  by  virtue  of  the  said  writ  as  such  she- 
riff as  aforesaid,  seize  and  take  in  execution  any  goods  or 
chattels  of  the  said  G.  A.,  and  levy  the  monies  so  indorsed 
and  directed  to  be  levied  by  the  said  writ  modo  et  forma. 
Special  demurrer  assigning  for  cause  that  the  plea  tra- 
versed the  allegation  in  the  conjunctive,  which  might  have 
been  supported  by  proof  in  the  disjunctive,  the  effect  of 
the  traverse  being  to  impose  upon  the  plaintiff  more  ex- 
tensive proof  than  is  by  law  essential  to  support  his  case. 

Miller^  in  support  of  the  demurrer,  referred  to  Goram 
Y.  Sweeting  (a),  and  to  the  authorities  there  collected. 
The  general  rule  was  that  in  an  action  for  damages,  the 
defendant  shall  not  be  permitted,  by  expressly  traversing 
any  allegation  in  the  declaration  by  a  formal  traverse,  to 
compel  the  plaintiff  to  prove  more  than  he  would  be  bound 
to  do  if  the  defendant  had  pleaded  the  general  issue  only 
to  the  declaration.  Where  to  an  action  on  an  attorney's 
bill,  the  defendant  pleaded  that  the  bill  was  for  work  at 
law  and  in  effuity,  and  was  not  delivered  a  month  before 
action  brought,  and  the  plaintiff  replied  that  the  bill  was 
not  for  work  at  law  and  in  equity,  the  replication  was 
held  ill,  since  there  would  have  been  an  answer  to  the 
action,  if  the  claim  were  for  charges  either  at  law  or  in 
equity  (4). 

James,  in  support  of  the  plea. — ^The  traverse  is  not  too 
large:  the  plaintiff  in  order  to  support  his  case  must  prove 
that  the  sheriff  both  seized  and  took  in  execution  and 
levied.  The  mere  seizure  would  not  render  the  sheriff 
liable,  for  there  might  have  been  a  claim  by  the  landlord  for 
a  year's  rent,  but  the  plaintiff  should  also  prove  a  levy. 
The  seizure  and  levy  in  fact  constitute  but  one  entire  pro- 

(a)  2  Wins.  Saund.  206. 
(6)  Moart  v.  BoicoH,  Ante,  vol.  3,  p.  145;  1  Scott,  122. 

M    2 
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1836.         pontioD,  and  therefore  they  may  both  be  put  in  issue. 
Stobm        0'£rw»  T.  Saxon  (a),  Robituon  v.  Rayley  (6). 


Lainkih. 


Per  Cdriah. — It  would  be  sufficient  for  the  plaintiff  in 
the  first  instance  to  shew  that  the  sheriff  had  seized  the 
goods ;  that  would  primft  facie  make  him  liable :  conse- 
quentlyi  the  plea  is  bad,  since  it  compels  the  plainuff  to  go 
into  further  proof  than  ia  essential  to  support  his  case. 

Amendment  on  payment  of  costs, 
(a)  2  B.  &  C.  908;   4  D.  &  R.  579.  {b)  1  Bui.  316. 


PuLLEN  V.  Seymour. 
Whtrc  the  it-     X  HIS  was  an  action  by  indorsee  against  acceptor  of  a 
biHof  ncbuge  '^''^ '^^ exchange.  The  declaration  stated  that  one  J.  S.  &c. 
made  his  bill  of  exchange  in  writing,  and  directed  the 


omiKtd  the 
(ime  >■  wbich 


the  bill  wu        same  to  the  defendant,  and  thereby  required  the  defendant 


I»T»bli 


the  Jud^  *t       to  pay  to  the  said  J.  S.  or  order  60/.,  which  period  is  now 
^^^tJi^d-  elapsed :  omitting  the  words  "  three  months  after  the  date 

thereof,"  at  which  time  it  appeared  the  bill  was  payable. 

At  the  trial  of  the  cause  before  Gurnet/,  B.,  at  the  sittings 
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Pabxe,  B. — I  think  the  nonsuit  should  be  set  aside  upon         1836. 
psyment  of  costs^  and  the  plaintiff  be  at  liberty  to  amend 
and  the  defendant  to  plead  de  novo. 

Rule  accordingly. 


Attorney-General  0.  Parsons. 

X  HIS  was  an  information  of  intrusion  for  encroachments  In  an  infomu- 
on  certain  crown  lands  in  the  county  of  Radnor.    The  the^Crowu  may 
Attorney-General  prayed  that  the  inquisition  might  be  2Je"fenut*or 
taken  in  the  county  of  Hereford^  and  not  in  the  county  of  *»«▼«  the  inqui- 
Radnor,  where  the  yenue  was  laid:  his  aflBdavit  stated  ferent county 
that  there  were  not  forty-eight  persons  qualified  to  be  spe-  ^hJ^hthUenu 
cial  jurymen  in  the  county  of  Radnor,  and  that  a  fair  trial  '^^^ 
could  not  be  had  there.    In  Rex  y.  Wehb  (a),  it  was  held 
the  King  might  choose  his  connty^  and  might  waive  that 
which  he  had  seemed  to  have  elected  before.      So,  in 
Com.  Dig.t  tiL  PrerogativCf  it  was  laid  down  the  King  by 
kii  precogative  may  sue  in  what  court  he  pleases. 

Parks,  B« — ^There  is  no  doubt  of  the  prerogative  of  the 
down  in  sfl  personal  matters;  but  you  should  inqnire 
wlMther  there  is  any  case  in  which  it  has  been  held  the 
King  has  the  same  power  in  real  actions;  because,  if  there 
is  no  instance,  you  had  better  take  a  rule  nisi. 

The  Atiomey^Generaly  on  a  subsequent  day,  cited  Mau^ 
mmg^s  Ex.  Ptae.  197,  which  states  the  King,  in  an  infor- 
mation of  intrusion,  may  lay  his  venue  in  any  county  with- 
out regard  to  the  local  situation  of  the  premises  (6).  In 
€he  present  case,  howevaer,  the  application  was  not  to  change 
the  veRue,  but  that  the  inquisition  might  be  taken  in  the 

(a)  VentriSf  17*  (h)  Lytter  dem.  Easton  r.  Eduxirdi,  Sar.  10. 
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county  of  Hereford;  and  he  had  been  unable  to  Bnd  any 
instance  of  an  information  of  intrusion  being  tried  in  a 
different  county  from  that  in  vhich  the  premises  were 
situated. 

Lord  Abingeh,  C.  B. — The  Crown  has  a  right  to  lay 
the  venue  in  any  county;  or,  when  laid  in  a  particular 
county,  to  change  it,  or  to  have  the  inquisition  in  any 
other  county. 

BoLLAND  and  Alderson,  Bs.,  concurred. 

Prayer  granted. 


Heath  v.  Fbeeland. 
Tha  niiu  of  DeBT. — The  declaration  stated  the  defendant  to  be  in- 
roTendun-  debted  to  the  plaintiff  in  10/.  for  work  and  labour,  and  in 
10^  for  money  due  on  an  account  stated.  Plea,  to  the  whole 
demand,  except  as  to  the  sum  of  71.,  parcel  thereof,  nun- 
quam  indebitatus.  To  the  71,  there  was  nothing  pleaded. 
The  plaintiff  by  his  particulars  claimed  12/.  9s.  8d. :  81.  of 
which  was  for  work  and  labour,  and  the  remainder  for 
materiala.    The  cause  was  tried  before  the  Under-^eriff 
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plaintiff  might  apply  that  sum  to  the  account  stated,  and  1836. 

then  the  damages  recovered  might  be  ascribed  to  the  count  „^  ^ 

for  work  and  labour.  »• 


FSEELAND. 


Per  Curiam. — The  meaning  of  the  plea  is,  that  the  de- 
fendant was  not  indebted  in  more  than  7/.  for  work  and 
labour,  or  on  an  account  stated.  There  is  no  authority 
produced  to  the  Court,  that,  under  a  count  for  work  and 
labour,  materials  may  be  recovered,  but  there  is  a  direct 
authority  against  it.   The  rule  must  therefore  be  absolute. 

Rule  absolute  for  a  nonsuit,  with  liberty  to 
amend  on  payment  of  costs. 


Griffiths  r.  Jones. 

V^ASE  for  injury  to  the  plaintiff's  reversionary  interest  Where  a  de- 
in  a  wharf,  by  breaking  a  wall.    The  defendant  pleaded  a^specUi^piea 
to  the  whole  declaration  not  guilty,  and  a  special  plea  of  °|^\^„'J^^  '^^ 
justification.     The   plaintiff  then  new  assigned  excess,  atugnt,  and  Uie 
upon  which  the  defendant  withdrew  his  plea  of  not  guilty,  money  into 
and  paid  10*.  into  Court  upon  the  new  assignment,  which  Sew  widgnVwi^^ 
sum  the  plaintiflf  accepted  in  satisfaction.     On  taxation,  the  plaintiff  is 

^  '^        ,  ,  enutled  to  the 

the  Master  allowed  the  plaintiff  the  costs  of  the  writ,  but  cottsofthewrit, 
considered  the  defendant  entitled  to  all  the  other  costs  i^^^  to  the  cMtt~ 
prior  to  the  new  assignment.    A  rule  nisi  havinsc  been  ^^  ***  ^Jl*  ******' 

'^       ^  °  °  proceeding! 

obtained  by  Jervis,  for  the  Master  to  review  his  taxation,  prior  to  the  new 
on  the  ground  that,  as  the  plaintiff  had  succeeded,  he  was 
entitled  to  the  general  costs  of  the  cause, 

Sir  7F.  FoUett  shewed  cause. — The  defendant  has 
adopted  the  course  recommended  in  WilUams*s  Saun-^ 
ders  {a),  and  has  relinquished  the  general  issue.     He  has^ 

(a)  Vol.  1,  p.  300  tf,  n.  (/). 
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1836.  in  fact,  succeeded  on  the  plea  of  justification,  and  is  tbere- 
OBirptf  Ha  ^'"^  entitled  to  the  general  costs  prior  to  the  new  asaign- 
tnent.  The  plaintiff  would  only  be  entitled  to  those  costs, 
if  the  general  issue  remained  upon  the  record,  for  then  he 
would  be  compelled  to  go  to  trial  upon  that  plea,  notwith- 
atanding  be  accepted  the  money  paid  into  Court  upon  the 
new  asalgnment.  Booth  v,  Ibbotson  (a),  Houae  t.  The 
Thame*  Coinmissioners  (6).  The  case  of  Ruddock  T. 
Smith{c)  is  similar  to  the  present  ;  and  there,  the  Court 
aay,  "  that,  as  the  general  issue  was  withdrawn,  and  the 
plaintiff  had  entered  a  nolle  prosequi  as  to  his  declaration 
covered  by  the  special  plea,  and  the  defendant  having  suf- 
fered judgment  by  default  as  to  the  new  assignment,  the 
only  question  upon  the  record  which  was  to  be  tried  be- 
tween the  parties  was  the  amount  of  damages  to  which  the 
plaintiff  was  entitled  on  the  execution  of  the  writ  of  in- 
quiry, and  that  there  was  no  pretence  fur  making  the  de- 
fendant pay  more  than  the  amount  of  costs  incurred  in 
the  execution  of  that  writ." 

Jervis,  in  support  of  the  rule,  contended  that  the  plain- 
tiff, at  all  events,  was  entitled  to  the  coats  of  so  much  of 
the  declaration  as  supported  the  new  assignment. 
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■ignment  forms   die  real  subject-matter  complained  of.         1836. 
The  plaintiff  is  entitled  to  the  costs  of  the  writ,  and, 
strictly  speaking,  he  ought  to  have  a  portion  of  the  decla- 
ration ;  but  the  practice  has  only  been  to  allow  him  the 
new  assignment. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


Peel  v.  Ward. 

jPeTERSDORFF  mored  to  set  aside  the  issue  in  this  whcKacauw 
case,  the  notice  of  trial,  and  the  judge's  order  to  try  be-  ^ed  before  Um 
fcre  the  sheriff,  on  the  irround  that  the  issue  was  impro-  *^'  *f""* 

^  *  must  be  firamed 

perly  drawn  up.   The  action  was  brought  for  a  sum  under  according  to  the 

SOL ,  and  a  judge's  order  had  been  obtained  to  try  the  cause  ii."u.  ^4  ^ 

before  the  sheriff,  pursuant  to  the  17th  sect,  of  the  S  &  4  ][^j|\f*ifM; 

WilL  4,  c.  42.    The  objection  was,  that  the  issue  was  not  h«s  been  made 

up  and  deliver- 

drawn  up  according  to  the  form  given  by  R.  H.  T.  4  ed  before  the 
WiU.  4,  No.  4(a),  but  after  stating  the  pleadings,  it  con-  ^j,':; j^^  .?!>1 
chided  in  the  usual  form  of  an  issue  at  Nisi  Prius.  ^  obtained  for 

it!  amendment 

Bmiby  shewed  cause,  and  contended  that  there  was 
nothing  to  prevent  the  plaintiff  delivering  the  issue  before 
he  obtained  the  judge's  order  for  the  trial  before  the 
dieriff;  and  if  so,  the  issue  was  regular  at  the  time  it  was 
delivered,  and  could  not  be  made  irregular  by  any  subse- 
qneot  proceeding. 

liord  Abingbr,  C.  6. — It  is  qinte  clear  that,  in  all  cases 
of  trial  before  the  sheriff,  the  issue  should  be  made  up  for 
that  purpose  according  to  the  form  given  by  R.  H.  T.  4 
Win.  4,  No.  4.  As  the  issue  was  delivered  before  the 
judge's  order  to  try  before  the  sheriff,  the  plaintiff  ought 
to  have  obtained  an  order  to  amend  the  issue.    The  deli- 

(a)  Ante,  toI.  2,  p.  329. 
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1836.         very  of  the  issue  cannot  do  away  with  a  form  which  is 
expressly  required  by  rule  of  court. 

Waki>.  Ru\e  absolute. 


Turner  v.  Barnard. 

Assumpsit  for  money  paid,  and  money  due  on  an 

precluded  from    accouDt  Stated. — Plea,  to  the  first  count,  payment  of  3/.  lOs. 

tb«  Court  of       '"'o  court  j  to  the  residue  of  the  declaration  non  assnmpnt. 

RtqueitAcu,     Replication,   that   plaintiff  had   sustained  damage   to   a 

bjr  paying  mo-  r  t  r  o 

tiey  into  Court,  greater  amount  than  the  sum  paid  into  court.  The  cause 
lug  to  ■  Dial  ws  tried  before  the  under-sheriff  of  Warwick,  and  a  ver- 
b^iheOit.  diet  was  found  for  the  plaintiflF  with  il.  10s.  damages.  A 
rule  having  been  obtained  by  Erie  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  be  at  liberty 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  his  costs 
under  the  47  Geo.  3,  et.  1,  c  14,  (the  Birmingham  Court 
of  Request  Act), 

F.  Kelly  shewed  cause. — The  Court  of  Conscience 
Acts  do  not  apply  to  cases  in  which  there  has  been  a  plea 
of  paymentof  money  intocourt  The  defendant  by  his  own 
act  has  made  himself  liable  to  pay  certain  costs.    The  rules 


Rule  absolute. 
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der  provision  of  that  rulei  have  been  entitled  to  those  1836. 
costs.  He  ought  not  therefore  to  be  in  a  worse  situation 
because  he  has  proceeded  to  trial,  and  has  proved  the 
plea  to  be  false  [Lord  Abinger^  C.  B. — If  you  bring  an 
action  against  a  party  he  is  at  liberty  to  make  all  the  de- 
fences he  can;  there  is  nothing  to  prevent  the  defendant 
taking  advantage  of  this  Court  of  Request  Act].  It  is 
impossible  to  comply  with  provisions  of  both  statutes,  and 
therefore  the  last  must  prevail.  Where  a  party  is  arrested 
for  a  larger  siun  than  there  is  due,  it  has  been  held  that 
the  43  Geo.  3,  c.  46,  s.  3,  does  not  apply  to  cases  where 
the  defendant  pays  money  into  court.  Rowe  v.  Rhodes  (a). 
[Lord  Abinger,  C.  B. — There  may  be  a  good  reason  for 
not  interfering  under  43  Geo.  3,  because  the  defendant 
may  have  a  remedy  by  action,  but  unless  by  act  of  Parlia- 
ment, we  cannot  prevent  a  defendant  from  pleading  what 
he  pleases].  Another  ground  of  objection  is,  that  the 
cause  was  tried  before  the  under-sheriff,  under  an  order 
made  by  consent  of  the  parties;  since  therefore  the  defen- 
dant has  himself  consented  to  this  mode  of  trial,  he  can- 
not now  say  the  trial  ought  to  have  taken  place  in  another 
way. 

Lord  Abinobr,  C.  B. — Neither  ground  of  objection  is 
sufficient  to  deprive  the  defendant  of  the  benefit  of  the 
act:  neither  the  practice  of  this  court,  nor  the  act  of  Par- 
liament under  which  the  form  of  the  plea  of  payment  is 
prescribed,  affect  the  Court  of  Request  Acts. 

AxDERSON,  B.,  and  Gurney,  B.,  concurred. 


(a)  2  C.  &  M.  379. 
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1636. 

Palher  V,  Waller  and  Manton,  Executors  of  Waxler. 

Oni-tdnfleri   vERVIS  moved  for  a  rule  to  shew  cause  why  the  she- 

judgiMiii  nS'a  return  to  a  scire  fieri  inquiry  should  not  be  quashed, 

■gBidii  tiie  e»-    g„  J  ^|]y  ^  ug^  inquisition  should  not  be  taken.     The  ac- 

bite  pics  )•  (uT-  tion  was  brought  on  a  promissory  note  made  by  the  tes- 

ofa  deraiutit.    tator,  and  the  defendants  ])1eaded  that  the  testator  did 

not  make  the  note ;  that  he  made  it  for  the  accommodaUon 

of  the  plaintifT,  and  without  consideration;  and  also  that 

he  had  paid  it.     A  verdict  was  found  for  the  plaintiff  on 

all  these  issues.     A  writ  of  scire  facias  de  bonis  testatoris 

was  thereupon  sued  out,  to  which  the  sheriff  returned 

nulla  bona.    The  plaintiff  then  proceeded  by  a  scire  fieri 

inquiry,  to  which  the  sheriff  returned  that  the  defendants 

bad  no  goods  of  the  testator  to  be  administered  in  his 

bailiwick.     It  was  submitted  that  the  sheriffs  return  was 

improper,  since  the  fact  of  the  defendant's  having  pleaded 

several  pleas  wbich  they  must  have  known  to  be  false, 

was  sufficient  evidence  of  a  devastavit.  Erving  v.  Peters{a). 

£.  Andretot  shewed  cause,  and  contended  that  the  cir- 
cumstance of  the  defendants  having  had  a  verdict  against 
them  on  the  issues  raised  was  not  sufficient  evidence  of  a 
devastavit,  since  they  might  have  had  assets  at  the  time 
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judgment  shows  that  the  defendants  had  assets  at  the  time         1836. 
of  actkm  brought,  which  they  ha^e  not  accounted  for. 

Rule  absolute. 


Shelford  f .  O'Brien. 

ffERVIS  moved  for  a  rule  to  shew  cause  why  the  bail-  An  affidavit 
bond  given  in  this  case  should  not  be  delivered  up  to  be  was  indebted 
cancelled,  on  the  ground  of  the  insufficiency  of  the  affida-  I'^jJrth  on**!!^ 
vit  to  hold  to  bail,  which  was  as  follows : — ''  N.  T.  Smith,  ^  •>>ip»"  beid 

suffidenty  and 

of  &c.,  ship  broker  and  agent  for  J.  S.  &  L.  D.,  of  &c.^  that  it  was  not 
owners  of  the  ship  called  the  City  of  Edinburgh,  of  the  Th^TII^.rtiua 
port  of  London,  maketh  oath  and  saith,  that  £.  O'Brien  is  ^oyment 
justly  and  truly  indebted  unto  the  said  J.  S.  &  L.  D.  in 
the  aom  of  401.,  for  the  hhre  of  a  certain  berth  on  board 
the  said  ship,  let  by  the  said  J.  S.  &  L.  D.  to  the  said  £• 
CBrien,  and  at  his  request."    The  objection  was,  that  it 
did  not  appear  that  he  had  used  the  berth. 

JB*  Alexander  shewed  cause,  and  referred  to  Broum  v. 
Garmier  (a),  where  it  was  held  sufficient  to  state  the  de- 
fendant was  indebted  for  the  hire  of  divers  carriages  of 
the  deponent,  hired  to  and  for  the  use  of  the  defendant. 

Jervis,  in  support  of  the  rule,  contended  that  the  affi- 
davit ought  to  have  shewn  an  actual  enjoyment  of  the 
berth.  The  usual  form  was  that  the  defendant  was  in- 
debted for  the  passage  in  and  on  board  of  a  certain  ship  or 

vessel  of  the  deponent,  from to •    The  words 

"  passage  in  and  on  board  of"  clearly  shewed  an  enjoy- 
ment. 

(a)  6  Taunt.  389. 


SaSLVOBD 
(yBMEM. 
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Parke,  B. — When  this  case  was  before  me  at  chambers, 
I  thought  Brown  v.  Gamier  an  authority  for  holding  this 
affidavit  sufficient.  I  am  still  of  opinion  that  it  is  a  proper 
affidavit,  and  that  perjury  might  be  assigned  upon  it.  It 
•hews  the  defendant  was  indebted  for  the  hire  of  a  berth, 
and  it  will  be  found  in  all  those  cases  in  which  it  has  been 
held  that  the  word  "  indebted"  was  not  enough  to  shew  a 
cause  of  action,  that  they  are  instances  in  which  there 
might  be  a  debt  due  in  presenti,  soWendum  in  futuro. 

BoLLAND,  Alderson,  and  Gurhey,  Bs.,  concurred. 

Rule  discharged. 


Green  v.  Smith. 
10  gtound  .HiRROR  coram  vobis. — The  error  assigned  was  as  foU 
lows :— That  although  a  writ  of  venire  facias  juratores  was 
fc^'"'^  J'^i'"  8uedout  in  this  action  by  and  on  behalf  of  the  said  W.  W. 
iriDguJun-  Smith,  to  wit,  on  &c.,  and  the  same  was  then  delivered  to 
tD^ed^'ib  tl"*  sheriff  of  Middle.iex  to  be  executed;  and  although  a 
writ  of  distringas  juratores  was  sued  out  in  this  action  by 
and  on  behalf  of  the  said  W.  W.  Smith,  to  wit,  on  Sec, 
and  the  same  was  then  delivered  to  the  said  sheriff  of 
Middlesex  to  he  executed;  and  although  the  said  slieriff 


Raneicd  to 
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Sir  W,  FoUett,  for  the  plaintiff  in  error. — In  the  case  1836. 
of  Rogers  v.  Smith  (a),  all  the  authorities  on  this  subject 
are  collected,  and  the  question  is  whether,  in  the  present 
case,  there  is  any  return  to  the  distringas,  or  any  panel 
annexed.  The  3  Geo.  2,  c.  25,  s.  8,  clearly  required  that 
a  panel  should  be  annexed  both  to  the  venire  and  the  dis- 
tringas ;  and  the  6  Geo.  4,  c.  50,  s.  15,  enacts,  that  every 
sheriff  shall,  upon  his  return  of  every  writ  of  venire  facias, 
annex  a  panel  containing  the  names,  places  of  abode,  and 
addition  of  the  jurors,  and  it  provides  that  it  shall  not  be 
requisite  to  insert  in  the  distringas,  subsequent  to  the  writ 
of  venire  facias,  the  names  of  all  the  jurors  contained  in 
the  panel,  but  it  shall  be  sufficient  to  insert  in  the  manda- 
tory part  of  such  writs  respectively  the  '*  bodies  of  the 
several  persons  in  the  panel  to  this  writ  annexed  named," 
or  words  of  the  like  import;  and  to  annex  to  such  writs 
respectively  panels  containing  the  same  names  as  were  re- 
turned in  the  panel  to  such  venire  facias.  It  is  evident, 
therefore,  that  there  should  be  a  distinct  panel  annexed 
to  each  writ. 

Halcambe,  for  the  defendant  in  error,  was  stopped  by 
the  Court. 

Lord  Abinoer,  C.  B. — If  there  had  been  no  panel  at 
all  ainnexed,  that  would  have  been  ground  of  error;  but 
the  question  here  is,  whether  it  is  necessary  for  the  sheriff 
to  have  two  distinct  panels  annexed  to  the  two  writs.  I 
am  of  opinion  that  he  may  annex  the  same  panel  to  both 
writs. 

BoLLAND,  Alderson,  and  Gurney,  Bs.,  concurred. 

Judgment  affirmed. 
.  (•)  1  Adol.  &  E.  776 ;  3  Nev.  &  M.  760. 
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Id  debt  for 
gooit  Mid, 
dereDdint 
plndrd  m  to 
parcel,  that 
the  mm  wtt 
the  TC^ne  at 

■grMdlobe 
l^fbrabou 
wimnted  by 

tbe  plaintiff; 
that  ibe  boat 


which  had  been 
paid  to  plaintiff 
at  the  time  at 

Held,  Ibat  the 
plea  imouDled 
to  the  geaeral 


DiCKEN  V.  NeALE. 

Debt.— The  declaration  stated  the  derendant  to  be  in- 
debted to  the  plaintiff*  tn  201.,  for  the  price  and  value  of  a 
boat  bargained  and  sold,  and  in  20/.  for  a  boat  sold  and 
delivered;  there  was  also  a  count  on  an  account  stated. 
The  defendant  pleaded  to  the  whole  declaration  nunquam 
indebitatus;  and  for  a  further  plea  as  to  the  sum  of 
171.  IOj.,  parcel  of  the  said  sum  of  20/.  in  the  said  second 
count  mentioned,  that  the  action  was  brought  by  the 
pl^ntiff  against  the  defendant  for  the  recovery  of  the  sum 
of  ni.  lOf.,  being  the  residue  of  57/.  10s.,  the  same  being 
the  price  of  a  boat  sold  and  delivered  by  the  plainti£f  to 
the  defendant ;  that  at  the  time  of  the  sale  of  the  said  boat 
the  pUintiff  warranted  the  same  to  be  sound  and  fit  for 
reasonable  use ;  that  the  defendant,  confiding  in  the  said 
promise  of  the  plainlilT,  did  buy  tlie  said  boat  upon  the 
terms  aforesaid,  and  did  then  pay  to  tlie  plaintiff  divers 
sums  of  money,  amounting  to  the  sum  of  40/.;  that  the  said 
boat  was  not  sound  or  fit  for  reasonable  use,  but  on  the 
contrary  thereof  was  unsound  and  unfit  for  use ;  by  reason 
whereof  the  said  boat  became  and  was  of  little  or  no  value 
to  the  defendant,  and  that  the  same  was  not  wt)rlb  more 
than  40/.  which  was  tlie  reasonable  yrice  and  value  thi;] 
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meruit,  consequently,  tlie  general  issue  is  the  proper  plea.  18d6. 
In  Cousins  v.  Paddon{a\  it  was  held,  ihat  in  an  action  for 
goods  sold  and  delivered,  the  defendant  might  prove  under 
the  general  issue  that  the  goods  delivered  were  not  such  as 
were  contracted  for,  or  that  the  work  was  done  in  an  un- 
workmanlike manner,  although  there  was  a  special  con- 
tract to  pay  for  the  goods  or  work  at  a  certain  price. 
The  plaintiff  then  can  only  recover  on  the  quantum  me- 
ruit^ and  this  plea  shews  that  the  value  of  the  boat  has 
been  paid. 

ArehbM^  in  support  of  the  plea,  contended,  that  the 
plea  of  nunquam  indebitatus  denied  that  there  ever  was 
such  a  contract  as  that  declared  upon:  the  defendant 
could  not,  therefore,  under  that  plea,  shew  a  state  of  facts 
which  admitted  a  contract  and  avoided  it  by  subsequent 
matter. 

Lord  Abinoer,  C.  B. — ^It  appears  from  the  plea  that 
the  defendant  paid  to  the  plaintiff  40/*,  the  value  of  the 
boat,  at  the  time  he  purchased  it«  He  then  never  was 
indebted  to  the  plaintiff.  The  plea  is  therefore  bad,  as 
amounting  to  the  general  issue. 

BoLLAND  and  Gurney,  Bs.,  concurred  (6). 

Judgment  for  the  plaintiff. 

{a)  Ante,  Vol.  4,  p.  488;  S.  G.  2  C.  M.  &  R.  547. 
(b)  Parke f  B.,  was  absent. 


VOL.  V.  N  D,  P.  C. 
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Watkins  v.  O'Gorhan  Mahon. 
X.  HIS  was  an  action  brought  by  the  plaintiff  to  recover 
a  bill  of  costs  incurred  in  deTending  an  action,  as  an  attor- 
Jorareftranec  ley,  for  the  defendant.  The  plaintiff  had  arrested  the 
defendant  for  2001.  A  summonB  was  tliereupon  taken  out 
before  Mr.  Justice  Patteson,  to  stay  proceedings  on  pay- 


to  the  Muter, 

•nd  undeitikn 


ointtoc  after-  ment  of  debt  and  costs ;  and  the  learned  Judge,  by  consent 
tti*  imo^ifDt  °^  ^^  parties,  ordered  "  that  ibe  plaintiff  be  at  liberty  to 
w^'riYw"'  '"8"  ""^  judgment,  that  the  bill  of  costs  be  referred  to 
hli  albieatiiT.  the  Master  to  be  taxed,  and  upon  the  payment  of  what 
should  be  found  to  be  due,  tooether  with  costs  of  the  ac- 
tion, all  proceedings  to  be  stayed ;  but  in  default  of  pay- 
ment, the  plaintiff  to  be  at  liberty  to  issue  execution  for 
the  sum  named  in  the  Master's  allocatur."  The  amount 
of  the  bill  of  costs  was  487/.  19<.  ^d.,  and  credit  was  given 
for  SS21. 1  Of.,  leaving  a  bahince  due  of  2^5/.  9«.  itd.  On 
taxation,  the  Master  deducted  106/.  16«.  Si  A  ruie  hav- 
ing  been  obtained  by  Mattle  for  setting  aside  so  much  of 
the  order  of  Mr.  Justice  Palleson  as  related  to  the  pay- 
ment of  the  costs  of  the  action,  and  for  allowing  the  de- 
fendant the  costs  of  the  action,  under  the  43  Geo.  4,  c.  46, 
8. 3,  and  also  the  costs  of  taxation — 
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that  the  Court  bad  a  general  power  of  referring  an  attor-  1836. 
ney*8  bill  for  taxation  independently  of  the  statute  (a),  yet 
in  a  late  case  where  an  attorney  sued  for  the  amount  of 
bis  bill>  which  did  not  contain  any  item  taxable  by  the 
statute,  the  Courts  after  conference  with  the  other  Judges, 
refused  to  interfere  (6). 

Pabxb,  B. — Supposing  the  Court  has  the  power  to  inter* 
fere,  it  is  now  too  late  to  make  this  application.  The 
defendant  should  have  taken  his  stand  before  the  refer- 
ence to  the  Master. 

Alderson,  B« — A  party  is  not  allowed  to  dispute  the 
amount  found  due,  if  he  goes  before  a  judge  and  consents  to 
the  reference.  If  he  wished  hereafter  to  dispute  the  claim, 
he  should  have  made  a  condition  that  he  should  not  only 
have  the  bill  taxed,  but  should  also  be  allowed  to  dispute 
the  amount  for  which  the  Master  might  give  his  allocatur. 

Rule  discharged  (c). 

(«)  WUton  V.  Gmtridge,  3  B.  &  p.  95. 
C.  157-  (0  Cause  was  also  shewn  upon 

(b)  DagUy  v.  Kentish^  ante,  Vol.  affidavits,  by  wluch  it  appeared 

1,  p.  330  ;  2  B.  &  Adol.  411.  See  there  was  a  reasonable  and  pro- 

Doe  d.  Palmer  ▼.  Roe,  ante,  VoL  4,  bd»le  cause  for  the  arrest. 


Mason  v.  Smith. 

€wODSON  moved  for  a  rule  to  shew  cause  why  the  de-  The  Court  win 
fendant  should  not  be  discharged  out  of  the  custody  of  "^n'„Jj"%"" 
the  sheriff  of  Middlesex  upon  entering  a  common  appear-  merits,  unless  it 

r¥>i         !••/*»        1  •  i»Tci         II      dearly  appears 

ance.    The  plaintins,  who  were  assignees  of  J.  S.|  a  bank-  that  the  process 
rupt,  had  arrested  the  defendant  for  2794/.  13*.  4rf.,  upon  been*abused.  " 
an  affidavit  alleging  him  to  be  indebted  to  them  in  that 
sum,  for  goods  sold  by  the  said  J.  S.  before  he  became 
bankrupt,  as  it  appears  by  the  books  and  papers  of  the 

v2 


Smith. 
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1836.  said  J.  S.  The  defendant  resided  at  Brussels,  where 
Hamh  good"  bad  been  consigned  to  him  by  the  bankrupt  in  the 
year  1831.  The  affidavit  in  support  of  the  motion  stated 
that  nothing  was  due  to  the  bankrupt,  and  set  out  several 
letters  received  by  the  defendant  from  the  bankrupt  in  the 
years  1833  and  1833,  by  which  it  appeared  that  the  bank- 
rupt had  omitted  to  give  credit  for  the  sums  which  he  had 
received  from  the  defendant,  and  had  made  fictitious  en- 
tries iu  his  books.  The  affidavit  also  stated  that  the 
bankrupt  was  indebted  to  the  defendant,  and  that  the 
plaintiffs  had  arrested  him,  not  for  the  purpose  of  reco- 
vering the  debt,  but  to  induce  him  to  disclose  some  facts 
respecting  the  affairs  of  the  bankrupt. 

R.  V.  Richards  shewed  cause,  and  contended  that,  upon 
the  facts  disclosed,  the  Court  would  not  try  the  question 
as  to  whether  or  not  the  defendant  was  indebted  to  the 
bankrupt.  In  order  to  induce  the  Court  to  interfere,  it 
must  be  clearly  shewn  that  the  arrest  was  groundless. 
Burton  v.  Haworth  (a),  Nieetich  v.  Bonacick  (£). 

Godson,  in  support  of  the  rule,  referred  to  M'Ginnit  v. 
M'Curling  (c),  and  Burton  v.  Haworth  (d). 
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IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1836. 
Norton  r.  Lamb.  '     - 

mSAYLEY,  on  the  part  of  the  plaintiff^  obtained  a  rule  The  Conrt 
nisi  for  a  commission  to  examine  a  witness  named  Man-  ^^q^  fortbT 
sell,  now  residing  in  Dublin,  who  was  sworn  in  the  usual  eMmination  of 

-.,.11  -  «witne«lnan 

form  to  be  a    matenal  and  necessary  witness  fur  the  action  for  crimi- 

1  •    ^£p  nal  cooTenatioa 

plaintlll.  ^th  jhe  plain- 

tiff's wife. 

Sir  John  Campbell,  A.  G.,  shewed  cause. — This  is  an 
application  to  the  discretion  of  the  Court :  and  the  ques- 
tion is,  whether,  in  a  case  of  this  description  (an  action  for 
criminal  conversation  with  the  plaintifTs  wife),  the  Court 
will  permit  a  witness  whose  evidence  is  important  and  ne- 
cessary to  substantiate  the  charge  to  be  withdrawn  from 
the  jury,  upon  an  aiBdavit  entirely  denuded  of  any  facts 
to  shew  that  the  presence  of  the  witness  cannot  be  pro- 
cured. By  the  45  Geo.  3,  c  92,  s.  3,  power  is  given  to 
subpoena  witnesses  in  criminal  cases,  in  any  part  of  the 
kingdom.  That  provision  undoubtedly  has  no  application 
to  civil  suits :  but  it  may  afford  a  convenient  guide  to  the 
Courtis  discretion  in  the  construction  of  the  1  Will.  4,  c.  22. 
The  affidavit  should  at  least  shew  some  endeavours  to 
procure  the  personal  attendance  of  the  witness ;  it  being 
of  infinite  importance  in  a  case  of  this  description  that 
the  witnesses  should  be  subjected  to  examination  and 
cross-examination  in  open  court,  and  that  the  jury  should 
have  the  opportunity  of  judging  from  their  demeanour  the 
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1836,  degree  of  credit  to  which  their  evidence  may  be  entitled  : 
NosTOK  whereas  here,  it  does  not  appear  that  any  application  has 
been  made  to  the  witness  to  attend  the  trial ;  nor  does  the 
affidavit  negative  the  fact  of  the  party's  being  in  London 
at  the  commencement  of  the  action,  or  state  when  he  left 
this  country. 

Bayley,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

TiNDAL,  C.  J. — The  affidaTit  upon  which  this  motion 
is  made  ia  framed  in  the  usual  manner;  and  1  do  not  see 
how  we  can  lay  down  in  this  case,  which  is  a  civil  action, 
a  rule  different  from  that  which  obtains  in  all  other  ac- 
tions, though  in  its  aspect  this  certainly  is  a  matter  in- 
volving a  charge  somewhat  approximating  to  a  criminal 
character.  If  the  proposed  witness  should  before  the 
trial  come  within  the  jurisdiction  of  the  Court,  the  exami- 
nation under  his  commission  will  not  be  evidence. 

Park,  J.— Applications  under  this  statute  are  usually 
made  at  chambers:  they  are  of  almost  daily  occurrence ; 
and  I  never  yet  saw  an  affidavit  containing  that  which  the 
Attorney-General  suggests.  By  the  law  of  England,  this 
ia  an  action  of  a  merely  civil  nature,  and  to  he  governed 
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1836. 

Bower  v.  Hill  and  Another. 

C^ASE  for  the  obstruction  of  the  plaintiff's  right  of  way.  The64th  tec- 

In  the  first  count  of  the  declaration,  the  right  claimed  was  ^^^1°  of  H^xra 

a  public  one :  in  the  second,  the  plaintiff  alleged  that  he  ^^*'  ^*^^ 

was  possessed  of  a  certain  close  of  land  with  the  appurte-  cases  where  a 

nances,  situate  in  the  county  of  Warwick,  and,  by  reason  granted  upon 

thereof,  during  all  the  time  aforesaid,  ought  to  have  had,  ^^dT^""^  '^ 
and  still  of  right  ought  to  have  a  certain  way  from  the      On  the  trial  of 

said  close  of  the  plaintiff  unto  and  along  a  certain  stream  in  one  count 

.  •      ii_  A.        f  -J  A.  j«A  claimed  as  a 

or  watercourse  m  the  county  aforesaid,  unto  and  into  a  pubUc,  andin 
certain  navigable  river  called  the  river  Nene.  in  the  county  »°<'**'«' "  * 

^  ^  '  "^    private,  way,  a 

aforesaid,  and  so  back  again  from  the  same  river  unto  and  general  verdici 
along  the  said  stream  or  watercourse,  and  from  thence  unto  the  defendants. 
the  said  last-mentioned  close  of  the  plaintiff,  for  himself  wanu  dhnLied'* 
and  his  servants  to  so,  return,  pass,  and  repass  in  boats  ^  '^^^  ^^^^  «<- 

,  '  I-       '         ^       r  ^  presfly  by  the 

every  year  and  at  all  times  of  the  year  at  his  and  their  free  mie  confining 
will  and  pleasure;  and  that  the  defendants  wrongfully  and  claimed  inVe 
injuriously  obstructed  the  way,  &c.  iTu^e^rSje  no 

At  the  first  trial,  before  Taunton^  J.,  at  the  Northampton  menUon  was 
Summer  Assizes,  1834,  the  jury  negatived  the  right  of  way  nor  any  reserl 
clidmed  in  the  first  count,  and  affirmed  that  claimed  in  the  defnndi^tv  ver- 
second  count,  but  added  *'  that  the  passase  was  before  the  ^^^^  ^"  ^^^  ^"^ 

.  .  count:— Held, 

building  of  the  bridge  and  tunnel  (the  obstruction  com«  that  the  defen. 
plained  of)  by  the  defendants  obstructed  by  the  mud,  so  neve'theiessen- 
that  the  plaintiff  could  not  have  the  use  of  it;"  whereupon  ^f^^^^^eT^ 
a  verdict  was,  under  the  direction  of  the  learned  Judge,  fo°°<i  ^or  them 
entered  for  the  defendants.     This  verdict  was  afterwards  and  not  in  con- 
set  aside  by  the  Court,  and  a  new  trial  granted  on  the  J^„^^°  ^*  "*' 
i99ue  an  the  second  count  only^  unless  the  defendants 
would  consent  to  a  verdict  being  entered  for  the  plaintiff 
with  nominal  damages. 

On  the  second  trial,  before  Liitledale^  J.,  at  the  North- 
ampton Spring  Assizes,  1835,  it  appeared  that  the  close 
in  respect  of  which  the  plaintrff  claimed  the  right  of  way 
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had  originally  formed  part  of  the  King's  Head  yard,  anu 
abutted  on  the  stream  or  watercourse  in  question  ;  that, 
whilst  the  King's  Head  Inn  and  yard  were  in  the  occupa- 
tion of  the  same  person  as  one  entire  subject,  boats  and 
barges  for  a  great  many  years  had  been  in  the  habit  of 
going  up  (be  stream  for  various  purposes,  to  carry  coals, 
fish,  &c.,  for  the  use  of  the  house,  corn  for  the  purpose  of 
being  deposited  in  the  granaries  in  the  yard,  and  bricks 
and  other  materials  for  the  repair  of  the  house ;  and  that, 
about  five  years  before  the  commencement  of  the  action, 
the  occupier  of  the  King's  Head  Inn  had  separated  that 
part  of  the  yard  in  which  the  inn  stood  from  the  part  that 
abutted  upon  the  stream,  which  latter  portion  of  the  pre- 
mises are  now  held  by  the  plaintiff.  The  evidence  of 
user  in  the  manner  above  stated  was  brought  down  to 
within  about  sixteen  years.  The  learned  Judge  nonsuited 
the  plaintiff  on  two  grounds — first,  tliat  the  right  claimed 
was  not  proved,  there  being  no  evidence  that  any  hired 
servant  of  the  plaintifT  had  ever  taken  a  boat  or  barge  of 
the  plaintiff's  up  the  stream — secondly,  that  the  right  of 
way  disclosed  by  the  evidence  belonged  to  the  King's 
Head  Inn  and  yard,  as  one  entire  subject,  and  not  merely 
to  the  frontage  occupied  by  the  plaintiff. 

On  the  taxation  of  costs,  the  defendants  claimed  to  be 
entitled  to  the  entire  costs   of  both  trials,  and  of  the  ii 
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The  prothonotary  having  allowed  the  defendants  the  1836. 
costs  of  the  issues  that  were  found  for  them  on  the  first 
trial,  and  upon  which  the  plaintiff  fieiiled  to  obtain  a  new 
trial,  and  also  their  costs  of  opposing  the  first  rule ;  and 
disallowed  /the  costs  of  the  issue  on  the  second  count, 
upon  which  the  plaintiff  succeeded  in  obtaining  a  new 
trial — 

AdamSt  Serjeant,  on  a  former  day,  obtained  a  rule  nisi 
for  a  review  of  the  taxation.  He  submitted,  upon  the  con- 
struction of  the  rule  of  Hilary  Term,  that  the  defendants 
were  entitled  only  to  the  costs  of  the  second  trial. 

M.  D.  Hill  shewed  cause. — At  the  first  trial,  the  public 
right  claimed  in  the  first  count  of  the  declaration  was  ne- 
gatived by  the  finding  of  the  jury.  The  new  trial  was 
granted  only  upon  the  private  right  claimed  in  the  second 
count  The  Court  never  intended,  nor  had  they  under 
the  drcumstances  the  power,  to  deprive  the  defendants  of 
the  verdict  they  had  obtained  upon  the  other  issue.  The 
defendants  are  clearly  entitled  to  the  costs  of  the  issue 
upon  which  they  succeeded  at  the  first  trial,  and  the  find- 
ing upon  which  was  not  questioned  by  the  Court  on  grant- 
ing the  rule  for  the  new  trial.  The  rule  of  Hilary  Term, 
2  Will.  4,  therefore^  has  no  bearing  whatever  on  tlie  case. 

jldams,  Serjeant,  in  support  of  the  rule. — The  lan- 
guage of  the  64<th  rule  is  plain  and  intelligible,  and  the 
interests  of  justice  will  be  best  consulted  by  a  rigid  ad- 
herence to  it.  [Tnndalf  C.  J. — It  certainly  was  not  the  in- 
tention of  the  Court  to  deprive  the  defendants  of  their  ver- 
dict upon  the  first  count.]  Whatever  the  intention  of 
the  Court  might  have  been,  the  rule  for  a  new  trial  con- 
tains no  intimation  of  such  an  intention  as  is  now  suggest- 
ed :  and  it  would  be  impossible  to  restore  the  plaintiff  to 
the  situation  he  was  in  at  the  time  the  rule  was  made 
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183S.        ftbiolute.     Had  fae  Bupposed  that  be  would  be  liable  to 
Bower       ""^  of  the  coatB  of  the  first  trial,  possibly  be  might  have 
*•  declined  to  go  down  again.     There  is   no  verdict  and 

judgment  for  the  defendants  on  the  first  trial  remaining 
upon  the  record.  The  learned  Serjeant  referred  to  New- 
berry V.  Colvin  (a),  and  Goodbume  v.  Bowman  {b). 

TiNDAL,  C.  J. — The  e+lh  section  of  the  first  rule  of 
Hilary  Term,  2  Will.  4,  does  not  at  all  apply  to  this  case. 
This  is  an  application  to  our  discretion.  It  was  clearly 
and  palpably  an  oversight  on  our  part  to  pronounce  the 
rule  in  such  a  form  as  would  have  the  effect  of  depriving 
the  defendants  of  a  verdict  that,  in  the  mode  in  which  the 
cause  waa  sent  down  again,  they  could  not  by  possibility 
obtain  upon  the  second  trial.  It  was  virtually  and  sub- 
■tantiaDy  the  intention  of  the  Court  that  the  verdict  should 
stand  except  as  to  the  second  count.  A  word  of  sugges- 
tion at  the  time  would  have  caused  us  to  put  the  matter 
beyond  question.  The  rule  referred  to  only  applies  to 
the  case  of  a  new  trial  upon  the  whole  record — meaning, 
where  the  verdict  may  be  the  other  way  on  the  second 
trial.     That  could  not  have  been  the  case  here. 

The  rest  of  the  Court  concurring — 
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Whilmore  shewed  cause,  upon  an  affidavit  stating  that  IS3S. 
the  party  against  whom  the  application  was  directed  was 
not  an  attorney  of  this  Court,  but  had  acted  in  the  name 
of  one  who  was.  He  cited  In  re  Lord  (a),  to  shew  that 
the  Court  had  no  authority  over  parties  not  being  its 
officers. 

Humphrey^  in  support  of  his  rule.-*--The  ground  of  de- 
cision in  those  cases  was,  that  there  was  no  cause  in 
Court.  Unless  the  motion  is  made  in  the  Court  in  which 
the  cause  is  pending,  the  plaintiff  is  without  remedy.  And 
it  cannot  be  permitted  to  a  party  who  has  assumed  to  act 
as  an  attorney  of  the  Court,  to  turn  round  and  say,  when 
it  suits  his  purpose,  that  he  is  not  one.  Besides,  the  ob- 
jection has  been  waived.  [Vaughan,  J. — How  can  an 
objection  of  this  nature  be  waived?  We  cannot  deal 
with  the  party  at  all,  unless  he  is  an  officer  of  this  Court]. 

Buii  (amicus  curise)  referred  to  In  re  Greaves  (6). 
There,  an  action  having  been  commenced  in  this  Court, 
and  judgment  obtained,  an  attorney  of  the  King's  Bench 
(but  not  of  the  Common  Pleas),  who  was  attorney  for  the 
defendant,  verbally  agreed  to  give  bis  two  notes  for  the 
debt  and  costs,  in  consideration  of  the  plaintiff  staying 
the  proceedings ;  and  it  was  held,  that,  although  the  un- 
dertaking was  void  by  the  Statute  of  Frauds,  the  Court  of 
King's  Bench  might  nevertheless  exercise  a  summary 
jurisdiction  over  one  of  its  own  officers,  and  compel  him 
to  perform  it. 

TiNDAL,  C.  J. — The  difficulty  I  feel  in  this  case  is,  that, 
if  it  should  ultimately  become  necessary  to  strike  this  per- 
son off  the  roU^  we  could  not  do  it.  Suppose  he  were 
ordered  to  pay  over  the  money,  and  should  refuse  to  obey 

(a)  2  Scott,  Idl.  lb)  1  C.  &  J.  374,  n. 
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such  order,  what  remedy  would  the  client  have?  It  seems 
to  me  that  the  rule  is  answered  by  the  fact  of  the  alleged 
delinquent  being  dehors  our  jurisdiction.  The  rule  must 
be  discharged,  but  without  costs. 

Gaselee,  J. — I  am  of  the  same  opinion.  It  is  highly 
desirable  that  some  rule  should  be  made  by  all  the  Courts 
to  meet  the  case  of  an  attorney  of  one  Court  acting  in  the 
name  of  an  attorney  of  another  Courl,  by  making  both 
equally  amenable  to  the  Court  in  which  the  cause  is 
pending. 

Tlie  rest  of  the  Court  concurred. 

"'  '         '  Rule  discliargtd,  without  costs. 


oetion  for  breach 


Wood  ».  Hurd. 
A.  HIS  was  an  action  for  a  breach  of  promise  of  marriage. 
The  damages  and  costs  having  been  paid — 

Bait  moved  to  enter  satisfaction  on  the  record  under  a 


promiieor       judge's    order.     The  Secondary  (Mr.  CoHce/Zor)  had  ob- 
irriige,  with.  J      =  i.  ,  ,  n.  , 

int  of  attorney  from  the  plainlin  on  the 
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cord  ?  Getting  rid  of  a  judgment  of  the  Court  is  so  solemn        1836. 
a  thingy  that  I  think  we  should  not  be  warranted  in  de- 
parting from  a  practice  which  appears  so  consonant  with 
reason  and  good  sense* 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Wbathbrhead  and  Another  r.  Landles. 

A  SCIRE  FACIAS  (to  revive  a  judgment)  was  lodged  tim  Court  win 
with  the  sheriff,  and  notice  given  to  the  defendant  (who  re-  me^tobe^gn- 
sided  at  Paris)  on  the  17th  May.    The  writ  was  returned  edonasd.  &. 

_,  ,  ,  after  eight  dayt 

nihil :  and  now,  on  the  Bth  June— which  was  more  than  from  the  return, 
eight  days  since  the  return  of  the  sci.  fa. —  fcndjmt  re-  *' 

•idet  abroad, 

W.  H.  Watson  moved  for  leave  to  sign  judgment,  pur-  ***  ^^^  **** 
suant  to  the  8Ist  section  of  the  first  rule  of  Hilary  Term,  ticeofthepro- 
2  Will.  4  (a),  which  provides  that  "  no  judgment  shall  be  ****^ 
signed  for  non-appearance  to  a  scire  facias  without  leave 
of  the  Court  or  a  Judge,  unless  the  defendant  has  been 
summoned ;  but  such  judgment  may  be  signed  by  leave 
after  eight  days  from  the  return  of  one  scire  facias.**    He 
submitted  that  all  which  was  necessary  under  the  circum- 
stances had  been  done;   and  he  cited  Hopcraft  v.  Fer* 
mar  (6),  where  this  Court  ordered  an  attachment  to  issue 
against  a  party  for  non-performance  of  an  award,  although 
be  resided  in  France,  where  the  copy  of  the  award  and 
rule  on  which  the  application  was  founded  were  served 
on  him. 

Pbr  Curiam. — It  is  only  necessary  to  shew  that  some- 
thing has  been  done  to  convey  notice  to  the  party  of  the 
proceeding  against  him. 

Fiat. 

{a)  Ante,  vol.  1,  p.  1.        (b)  8  Moore,  424;  1  Bing.  378. 
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Grainger  r.  Taunton. 

X>Y  the  Gist  section  of  the  Municipal  Corporation  Act, 
5  &  6  WilL  4,  c.  76,  it  is  enacted  "that,  in  the  city  of 
Oxford,  in  the  town  of  Berwick-upon-Tweed,  and  in  the 
counties  of  the  cities  of  Bristol,  Canterbury,  Chester, 
Coventry,  Exeter,  Gloucester,  Lichfield,  Lincoln,  Nor- 
wich, Worcester,  and  York,  and  in  the  counties  of  the 
towns  of  Caermarthen,  Haverfordwest,  Kingston-upon- 
Hull,  Newcastle-upon-Tyne,  Nottingham,  Poole,  and 
Southampton,  the  council  shall  on  the  1st  of  November  in 
every  year  appoint  a  Bt  person  to  execute  the  office  of 
sherifT,  with  the  like  duties  and  powers  as  the  sheriff  or  the 
person  filing  the  office  of  sheriff'  in  the  said  town  and 
counties  respectively  would  Iiave  had  if  this  act  had  not 
paased ;  and  every  person  who  at  the  time  of  the  passing 
of  this  act  shall  hold  the  oiBce  or  execute  the  ituties  of 
sheriff  in  the  said  town  and  counties  respectively,  shall 
continue  to  hold  and  execute  the  same  until  the  first  ap- 
poiutment  of  a  sheriff  therein  under  the  provisions  of  this 
act,  and  no  longer." 

Before  the  passing  of  the  above  act,  there  were  two  local 
courts  in  the  city  of  Oxford,  and  two  bailiffs  having  the 
execution  of  process  there,  but  not  of  process  issuing  out 
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called  upon  the  sheriff  of  the  dty  to  do  an  act  which  by         1836. 
law  he  could  not  da 


F.  Keliy  shewed  cause. — The  simple  question  here  is, 
whether  it  is  the  duty  of  the  sheriff  of  the  city  or  of  the 
sheriff  of  the  county  to  execute  the  process  of  the  superior 
eomrts.  Before  the  passing  of  the  late  act,  that  duty,  it 
appears,  devolved  upon  the  sheriff  of  the  county.  But  it 
appears  also  that  there  were  certain  officers  in  Oxford 
who  before  the  act  had  certain  duties  to  perform  in  relap 
tioo  to  the  office  of  sheriff.  In  several  of  the  places  men- 
tioned in  the  61st  section,  there  were  sheriffs  who  before 
the  act  did  execute  process  within  their  several  jurisdic- 
tions, and  some  where  there  were  no  sheriffs  at  all  eo 
nomine ;  but  in  all,  save  in  Oxford,  writs  were  executed 
by  some  officer  within  the  city  or  town.  The  object  of 
the  enactment  was,  that  each  of  the  places  named  should 
have  ita  own  proper  officer ;  that  the  practice  should  be 
uniform  throughout  the  kingdom.  [Undaly  C.  J. — There 
are  no  words  in  the  act  calculated  or  seemingly  intended 
to  take  away  firom  the  sheriff  of  the  county  any  jurisdic- 
tion he  before  possessed*  The  fault  here  seems  to  have 
been  in  addressing  the  writ  to  the  wrong  person.]  The 
act  clearly  intended  that  the  new  sheriff  should  do  all  that 
the  aheriff  of  the  county  would  before  the  passing  of  the 
act  have  had  to  do.  Could  it  have  been  intended  that  the 
new  officer  should  have  no  greater  jurisdiction  than  the 
bailiff  already  had? 

Hemderson,  contra,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — On  looking  at  the  61st  section  of  the 
act,  the  construction  it  is  to  receive  appears  to  me  to  be 
very  plam.  The  clause  affects  to  deal  with  places  which 
had  and  with  places  which  had  not  sheriffs  before  the 
passing  of  the  act ;  it  directs  that  the  town  council  shall 


9, 

Tauvtov. 


Taumtom. 


19S  CASES  ON  POINTS  OF  PRACTICEy  C.  P. 

IS36,        on  a  given  day  appoint  a  fit  person  to  execute  the  office  a 
sherifi^,  and  it  goes  on  to  state  what  shall  be  the  duties  o 
V.  the  person  so  appointed — **  the  like  duties  and  powers  ai 

the  sheriff  or  the  person  filling  the  office  of  sheriff  in  the 
said  towns  and  counties  respectively  would  have  had  i 
this  act  had  not  passed."  It  appears  here  that  the  city  ol 
Oxford  had  no  sheriff,  no  person  filling  the  office,  no  pe^ 
son  whose  duty  it  was  to  receive  and  return  the  process  ol 
the  courts  at  Westminster.  I  think  the  power  to  execute 
such  process  is  still  limited  to  the  sheriffs  of  those  plaeei 
which  had  sheriffs  before  upon  whom  that  duty  rested. 
The  writ  in  the  present  case  ought  not  to  have  been  di- 
rected to  the  sheriff  of  the  city.  I  cannot  help  thiiddiqf, 
that,  if  the  legislature  had  intended  to  take  away  from  thl 
sheriff  of  the  county  any  of  the  powers  or  authorities  he 
possessed  before  the  passing  of  the  act,  they  would  haw 
expressed  themselves  in  direct  terms  to  that  effect,  or  li 
least  the  act  would  have  contained  words  of  direction  to 
the  courts.    I  think  the  rule  must  be  discharged* 

Park,  J. — 1  am  of  the  same  opinion.  There  is  nothing 
in  the  act  to  alter  the  mode  of  directing  writs.  We  caa 
only  judge  of  the  intention  of  the  legislature  from  the  lan- 
guage they  use. 

Gaselee,  J.,  concurred. 

Vaughan,  J. — I  am  also  clearly  of  opinion  that  there  is 
nothing  in  the  act  to  warrant  a  supposition  that  the  legis- 
lature intended  to  detract  in  any  degree  from  the  authcNrity 
of  the  sheriffs  of  counties. 

Rule  absolute,  without  costs. 


k 
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1836. 


Grbgory  9.  Dfis  Anqes^  Knight. 

JSOMPASf  Serjeant,  on  a  former  day  in  this  term,  ob-  it  is  not  essen- 
tuned  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  dity^ofanaUiis 
tbe proceedings  on  the  bail-bond  civen  in  this  action  should  ^J  piuriei  that 

^  .  ^  ,  .         the  writ  of  8um- 

Dot  be  set  aside,  on  the  ground  of  irregularity.  The  prin-  mons  or  capias 
opal  irregularity  insisted  upon  was,  that  the  writ  of  capias,  viousiy  retura- 
which  had  issued  on  the  12th  December,  1886,  had  not  f^"*f!lT*»f^ 

'  '  the  object  is  to 

been  returned  when  the  alias  capias  issued  (22nd  April,  M\e  the  statute 
\tS6)  under  which   the   defendant  had  been   arrested,  where  the  capias 
Tbe  learned  Serjeant  contended  that  a  return  to  the  first  foi^ation'of 
writ  was  essential  to  the  validity  of  the  alias— 2  Will.  4,  c.  proceedings  to 

^  •'  outlawry. 

S|  B.  10,  which  enacts  "  that  no  writ  issued  by  authority 
of  this  act  shall  be  in  force  for  more  than  four  calendar 
Booths  from  the  day  of  the  date  thereof,  including  the 
dajof  such  date,  but  every  writ  of  summons  and  capias 
nay  be  continued  by  alias  and  pluries,  as  the  case  may 
re^be,  if  any  defendant  therein  named  may  not  have 
ken  arrested  thereon  or  served  therewith :  provided  al- 
wiji  that  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  com- 
Micement  of  the  action  may  be  limited,  unless  the  de- 
fcodant  shall  be  arrested  thereon  or  served  therewith,  or 
pioceedings  to  or  toward  outlawry  shall  be  had  there- 
upon, or  unless  such  writ,  and  every  writ  (if  any)  issued 
in  continuation  of  a  preceding  writ,  shall  be  returned  non 
^  inventus  and  entered  of  record  within  one  calendar 
BK)oth  next  after  the  expiration  thereof,  including  the  day 
of  such  expiration,  and  unless  every  writ  issued  in  conti- 
iiuation  of  a  preceding  writ  shall  be  issued  within  one 
^ch  calendar  month  after  the  expiration  of  the  preceding 
^rit,  and  shall  contain  a  memorandum  indorsed  thereon 
or  subscribed  thereto,  specifying  the  day  of  the  date  of 
»ljc6rstwrit/' 

TOL.  V.  O  D.  P.  C 
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on  a  given  day  appoint  a  fit  person  to  execute  the  office  of 
sheriff,  and  it  goes  on  to  state  what  shall  be  the  duties  of 
the  person  so  appointed — "  the  like  duties  and  powers  as 
the  sheriff  or  the  person  filling  the  office  of  sheriff  in  the 
said  towns  and  counties  respectively  would  have  had  if 
this  act  bad  not  passed."  It  appears  here  that  the  city  of 
Oxford  had  no  sheriff,  no  person  filling  the  office,  no  per- 
son whose  duty  it  was  to  receive  and  return  the  process  of 
the  courts  at  Westminster.  I  think  the  power  to  execute 
such  process  is  still  hmited  to  the  sheriffs  of  those  places 
which  had  sheriffs  before  upon  whom  that  duty  rested. 
The  writ  in  the  present  case  ought  not  to  have  been  di- 
rected to  the  sheriff  of  the  city.  I  cannot  help  thinking, 
that,  if  the  legislature  had  intended  to  take  away  from  the 
sheriff  of  the  county  any  of  the  powers  or  authorities  be 
possessed  before  the  passing  of  the  act,  they  would  have 
expressed  themselves  in  direct  terms  to  that  effect,  or  at 
least  the  act  would  have  contained  words  of  direction  to 
the  courts.     I  think  the  rule  must  be  discharged. 

Park,  J. — 1  am  of  the  same  opinion.  There  is  nothing 
in  the  act  to  alter  the  mode  of  directing  writs.  We  can 
only  judge  of  the  intention  of  the  legislature  from  the  lan- 
guage they  use. 
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1836. 


Grbgory  v.  Dbs  Anqes,  Knight. 

JfOMPAS,  Serjeant,  on  a  former  day  in  this  term,  ob-  it  is  not  essen- 
tained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  djl'of  anaSi 
the  proceedings  on  the  bail-bond  given  in  this  action  should  ^^  piunei  that 

■^  .J  1  .  the  writ  of  sum- 

not  be  set  aside,  on  the  ground  of  irregularity.   The  prin-  mons  or  capias 

cipal  irregularity  insisted  upon  was,  that  the  writ  of  capias,  tiousiy  retura- 
which  had  issued  on  the  12th  December,  18S6,  had  not  «f.««ptrherc 

'  '  the  object  is  to 

been  returned  when  the  alias  capias  issued  (2Snd  April,  M\e  the  statute 

I8S6J   under  which   the   defendant   had  been   arrested,  where  the  capias 

The  learned  Serjeant  contended  that  a  return  to  the  first  fou'Sdltion'of 

writ  was  essential  to  the  validity  of  the  alias — 2  Will.  4,  c,  pwx^edinga  to 

1  outlawry. 

39,  s.  10,  which  enacts  '*  that  no  writ  issued  by  authority 
of  this  act  shall  be  in  force  for  more  than  four  calendar 
months  from  the  day  of  the  date  thereof,  including  the 
day  of  such  date,  but  every  writ  of  summons  and  capias 
may  be  continued  by  alias  and  pluries,  as  the  case  may 
require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon  or  served  therewith :  provided  al- 
ways that  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  unless  the  de- 
fendant shall  be  arrested  thereon  or  served  therewith,  or 
proceedings  to  or  toward  outlawry  shall  be  had  there- 
upon, or  unless  such  writ,  and  every  writ  (if  any)  issued 
in  continuation  of  a  preceding  writ,  shall  be  returned  non 
est  inventus  and  entered  of  record  within  one  calendar 
month  next  after  the  expiration  thereof,  including  the  day 
of  such  expiration,  and  unless  every  writ  issued  in  conti- 
nuation of  a  preceding  writ  shall  be  issued  within  one 
such  calendar  month  after  the  expiration  of  the  preceding 
writ,  and  shall  contain  a  memorandum  indorsed  thereon 
or  subscribed  thereto,  specifying  the  day  of  the  date  of 
the  first  writ.** 

VOL,  V.  o  D.  p.  €• 
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Adamt,  Serjeanl,  and  R.  V.  Richards,  shewed  cause, 
contending  that  the  clause  above  cited  only  required  the 
capias  to  be  returned  before  the  issuing  of  the  alias  in 
those  cases  where  the  capias  is  issued  for  the  purpose  of 
saving  the  statute  of  limitations. 

Bompas,  Serjeant,  in  support  of  his  rule.— In  order  to 
justify  the  issuing  of  an  alias,  the  capias  must  be  returned : 
and,  unless  the  capias  be  returned  within  one  month  after 
the  four  months  during  which  tlie  act  provides  that  it  shall 
remain  in  force,  it  cannot  be  returned  at  all.  The  statute 
intended  the  alias  to  be  a  continuation  of  a  previous  writ, 
which  it  cannot  be  if  that  writ  has  lost  its  efficacy. 

TiNDAL,  C.  J. — Upon  reference  to  the  lOth  section  of 
the  0  Will.  4,  c.  Sd,  I  do  not  fin<]  that  the  return  of  the 
capias  is  made  necessary  to  the  issuing  of  the  alias.  On 
the  contrary,  I  am  led  to  infer  that  it  was  not  necessary, 
or  that  it  might  be  made,  in  ordinary  cases,  at  any  time 
afterwards.  Were  it  not  so,  great  inconvenience  would 
often  result:  the  sheriff  might  during  the  long  vaca- 
tion neglect  to  make  bis  return,  when  he  could  not  be 
ruled  to  return  the  writ  probably  until  long  after  (sup- 
posing the  defendant's  argument  is  to  prevail)  the  writ 
had  ceased  to  be  an  efficient  m 
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return  of  a  writ;  that  section  makes  the  return  of  non  est         1836. 
inventus  to  the  writ  of  capias,  and  of  non  est  inventus  and      Gregory 
nulla  bona  to  the  distringas  essential  to  the  proceeding  to  <^* 

^  »  «»  DbsAnoei. 

outlawry.  With  respect  to  the  clause  now  more  imme- 
diately under  consideration,  I  think  we  are  not  at  liberty 
to  insert  therein  as  a  necessary  preliminary  that  the  capias 
shall  in  all  cases  be  returned  before  an  alias  can  issue. 

Park,  J. — I  am  of  the  same  opinion.  If  the  intention 
of  the  legislature  was  that  the  capias  should  be  returned 
before  the  issuing  of  the  alias  or  pluries,  they  have  not 
been  successful  in  expressing  it.  The  proviso  in  the  10th 
section,  where  the  return  is  required,  applies  only  to  the 
case  of  writs  issued  for  the  purpose  of  saving  the  statute 
of  limitations.  It  seems  to  me  that  there  has  been  no  ir- 
regularity in  this  case. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


FuRNivAL  V.  Stringer. 

X  HE  plaintiff  being  in  the  custody  of  the  warden  of  the  Awritof  babeu 
Fleet,  under  an  execution  issued  against  him  in  another  brinTup^^ 
cause,  was  brought  up  by  the  defendant  under  a  writ  of  plaintiff  ai- 

,         ,  ready  in  cus- 

habeas  corpus  ad  satisfaciendum  and  charged  in  execution  tody,  in  order  to 
for  the  costs  of  a  nonsuit  in  this  action.  exe^on'for'' 

costs  of  a  non- 
suit: and 

GotJbum,  Serjeant,  on  a  former  day,  obtained  a  rule  ^^  affidavit  is 
calling  upon  the  defendant  to  shew  cause  why  the  plain-  warrant  the  is- 
tiff  should  not  be  discharged  out  of  custody  as  to  this  'j^^^r^'^' 

nor  is  it  neces- 
sary that  any 
day  certain  for  the  bringiing  ap  of  the  party  should  be  inserted,  or  that  the  number  roI|  of  judffment 
should  appear  therein.  * 

o2 
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suit,  on  the  grounds — first,  thst  the  course  pursued  here 
was  applicable  only  to  the  case  of  a  defendant  charged  for 
debt  or  damages  and  costs  at  tlie  suit  of  the  plaintiff,  the 
defendant  being  already  in  custody  upon  mesne  process 
in  the  cause — secondly,  that  the  committitur  had  been 
entered  and  the  habeas  corpus  sued  out,  witiiout  any  affi- 
davit to  inform  the  Court  of  the  grounds  for  the  deten- 
tion of  tbe  party — thirdly,  that  there  was  a  mistake  in  the 
writ  as  to  the  day  for  the  plaintiff's  appearance  in  Court 
to  be  charged.     He  cited  Smith  v.  Sandys  (a). 

i^ankie,  Serjeant,  shewed  cause. — The  proceedings  are 
strictly  in  accordance  with  the  practice  of  the  Court.  By 
the  rule  of  court  of  Michaelmas  Term,  1654',  s.  10,  it  is 
provided  "  that  a  habeas  corpus  ad  satisfaciendum  may 
be  granted  to  the  warden  of  the  Fleet,  or  to  such  inferior 
gaoler,  returnable  in  Court  on  a  day  certain ;  the  number 
roll  of  the  judgment  to  be  indorsed  upon  the  writ  by  the 
attorney  who  sues  it  out;  and  such  writs  tu  he  a  cause  of 
detainer."  There  is  nothing  in  the  rule  to  con6ne  it  to 
tbe  esse  of  a  defendant.  If  it  were  so,  or  if  a  defendant 
could  only  be  brought  up  under  a  habeas  corpus  where 
he  is  already  in  custody  in  the  same  suit,  defendants  in 
all  cases,  and  plaintifTa  in  actions  of  tort,  would  be  driven 
n  action  for  the  recovery  of  their  coets.     The  rule  i 


Stiinoer. 
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same  suit  to  charge  him  in  execution  for  costs.    No  case        1836. 
is  to  be  found  to  warrant  it;  and  the  rule  of  1664  leaves      I     "^ 

FURNIVAL 

the  matter  just  where  it  was.     Lord  Denman,  in  Smith  v.  ». 

Sandys,  says:  ''The  proceeding  by  side-bar  rule  does 
not  operate  to  charge  a  prisoner  in  execution,  unless  he 
is  at  the  time  in  custody  in  the  particular  suit ;  where  the 
party  is  not  in  custody  in  the  particular  suit,  the  proper 
course  is  to  file  a  declaration  against  him  under  the  4  8c  5 
W.  &  M.,  c.  21f  which  would  operate  as  a  detainer,  and 
then  bring  him  up  and  charge  him  in  execution. 

TiNDAL,  C.  J* — The  only  question  here  is,  whether  the 
defendant  has  complied  with  the  rule  of  this  Court  of 
1654.  That  rule  provides  "  that  a  habeas  corpus  ad  satis- 
fiiciendam  may  be  granted  to  the  warden  of  the  Fleet,  or 
to  such  inferior  gaoler,  returnable  in  Court  on  a  day  cer- 
tain ;  the  number  roll  of  the  judgment  to  be  indorsed 
upon  the  writ  by  the  attorney  who  sues  it  out :  and  such 
writs  to  be  a  cause  of  detainer.*"  The  first  objection  here 
is,  that,  in  the  present  instance,  the  writ  of  habeas  corpus 
has  been  obtained  against  the  plaintiff;  and  it  is  said  that 
that  writ  and  course  of  proceeding  is  applicable  only  to 
the  case  of  a  defendant  in  custody  in  the  particular  suit. 
I  see  nothing  in  the  rule  limiting  its  operation  to  the  case 
of  a  defendant:  and  it  applies  as  well  to  a  plaintiff  for  the 
purpose  of  charging  him  with  costs  as  to  a  defendant  for 
the  purpose  of  charging  him  with  damages  and  costs  ;  for, 
]rou  cannot  assume  as  a  general  position  that  the  de- 
fendant is  already  in  custody  in  the  particular  suit. — It  is 
then  suggested  that  the  habeas  corpus  should  not  be  sued 
out  without  an  aflSdavit — that  there  is  in  such  case  nothing 
to  inform  the  Court  of  the  circumstances  under  which  the 
writ  is  sued  out.  But,  in  the  ordinary  case  of  a  habeas 
corpus,  the'  course  is  to  take  the  party  before  a  judge, 
who  -indorses  it.     If  the  judge  saw  any  reason  for  it,  he 
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would  call  for  further  infonnadoii  or  aatfaority  for  the 
Hiuing  of  the  writ.  The  party  on  appearing  in  Court 
may  ahew  cause  against  it.  ]  therefore  think  as  much 
has  been  done  in  this  case  as  is  usual. — A  further  objec- 
tion is,  that  the  number  roll  of  the  judgment  is  not  in- 
dorsed on  the  writ.  That,  however,  is  not  necessary 
since  the  new  rules.  When  the  party  is  brought  up  and 
makes  no  objection,  the  Secondary  marks  the  committitur 
on  the  back  of  the  writ;  he  sees  the  postea,  upon  which 
the  allocatur  for  the  sum  charged  for  costs  is  made  by  the 
prothonotary,  and  in  general  a  judgment  paper.  It  seems 
to  me  therefore  that  there  is  every  guard  for  the  protec- 
tion of  the  party  that  could  possibly  be  required. — Then 
it  is  said  that  the  defendant  might  have  brought  his  action 
for  the  costs.  But  that  would  be  a  most  inconvenient  and 
circuitous  mode ;  and  it  is  never  resorted  to  unless  the 
judgment  is  more  than  a  year  old,  or  under  very  particular 
circumstances.  And,  after  all,  I  roust  say  that  the  case 
of  Smith  V.  Sandys,  that  has  been  cited,  goes  very  far  to 
shew  that  all  has  been  done  here  that  was  necessary. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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covered  by  such  judgment,  and  who  shall  have  Iain  in         1836. 
prison  thereupon  for  the  space  of  twelve  successive  calen- 
dar  months  next  before  the  time  of  their  application  to  be  «. 

discharged  as  thereinafter  mentioned,  shall  and  may,  upon 
his,  her,  or  their  application  for  that  purpose  in  term  time, 
made  to  some  one  of  his  majesty's  superior  courts  of  re- 
cord at  Westminster,  to  the  satisfaction  of  such  court, 
be  forthwith  discharged  out  of  custody  as  to  such  exe- 
cution by  the  rule  or  order  of  such  court. "  He  referred 
to  Winter  v.  Elliott  (a),  where  the  statute  in  question  was 
held  to  apply  to  persons  in  execution  for  damages  in  ac- 
tions of  assault 

Barstow  shewed  cause  in  the  first  instance. — The  sta- 
tute 48Gea8,c.l2i^,  was  obviously  not  intended  to  apply 
to  a  case  like  the  present*  The  title  and  preamble  shew 
that  debts  only  were  contemplated.  That  part  of  the  sta- 
tute which  relates  to  the  liability  of  bail  was  not  adverted 
to  in  Winter  v.  Elliott :  and  it  may  be  that  the  word  *'  da- 
mages** was  used  in  reference  to  debts  recovered  in  the 
shape  of  damages.  It  is  clear  from  the  41  Geo.  3,  c.  70 
(inacdvent  debtors  act),  the4l8t  section  of  which  expressly 
excludes  from  the  benefit  of  that  act  parties  charged 
in  execution  for  damages  given  in  actions  of  this  sort, 
and  from  the  53  Geo.  3,  c.  102,  s.37,  which  provides  that 
they  shall  remain  in  prison  for  a  period  of  five  years, 
that  such  damages  were  not  in  the  contemplation  of  the 
legislature,  when  passing  the  48  Geo.  3,  c.  1S3. 

TiNDAL,  C.  J. — I  see  no  reason  for  withholding  our 
assent  to  the  decision  of  the  Court  of  King's  Bench  in 
Winter  V.Elliott f  where  a  more  extended  signification  is 
applied  to  the  word  ''  damages  '*  than  that  which  is  now 
contended  for  on  the  part  of  the  plaintiff.     It  is  to  be 

(a)  3  N.  &  M.  315,  1  Ad.  &  £1.  24. 


aoo 

QOOD  FELLOW* 
ROLI.INOI. 
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observed  that  under  the  48  Geo.  3,  c.  123,  a  boon  ia  given 
to  the  plaintiff:  be  may,  notwithstanding  the  defendant's 
discharge,  still  sue  out  a  H.  fa.  against  bis  goods  (a).  The 
legislature  may  probably  have  thought  a  year's  imprison- 
ment a  suiBcient  punishment  wiierc  the  damages  given  by 
the  jury  do  not  exceed  201. 


The  rest  uf  the  Court  concurred;  Vaughan,  J.,  observ- 
ing that  the  act  was  remedial,  und  tbertfore  ought  to  re- 
ceive a  liberal  construction. 

Rule  absolute. 


(a)  "Provided  always,  that,  for 
aadDotwitliBtandlni!  the  discbarge 
of  any  debtor  or  debtors  by  virtue 
of  this  act,  the  judgment  where- 
upon any  luch  debtor  or  debtors 
wu  or  were  token  or  cbarged  in 
execution,  shall  oevertheless  re- 
muD  and  coDtinue  in  full  force 
to  all  intents  and  purposes,  except 
M  to  the  taking  in  execution  the 
person  or  persons  of  such  debtor 
or  debtors  thereupon,  as  is  here- 
inafter provided ;  and  that  it  shall 
and  may  be  lawful  for  the  credi- 
tor or  cre<Utors  at  whose  suit  such 
debtor  or  debtors  had  been,  was, 
or  were  so  taken   or  charged  in 


necessary  wearing  apparel  of  and 
for  biin,her,  or  them,  and  for  his, 
her,  or  tlieir  family,  and  the  neces- 
sary tools  for  hie,  her,  or  their 
trade  or  occupation,  not  exceed- 
ing the  value  of  10/.  in  the  whole), 
or  to  bring  any  such  action  or  ac- 
tions on  any  such  judgment  against 
such  debtor  or  debtors  respec- 
tively, or  to  bring  any  such  action 
or  use  any  such  remedy  for  the 
recovery  and  satisfaction  of  his, 
her,  or  ihdr  demand,  against  any 
other  person  or  persons  liable  to 
satisfy  the  same,  in  such  and  the 
same  manner,  but  in  such  and  the 
same  manner  only,  as  such  credi* 
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1836. 
Kniout  r.  WooRE.  '     ^^ — ^ 

XHIS  was  an  action  of  trespass.     The  defendants   in  in  trespass,  the 
their  third  plea  justified  the   trespasses  complained  of  wi^,htl?p!e. 
under  an  alleged  right  in  the  inhabitants  of  the  town  of  J"*'*^*** ""«!«' 

-  -  -  «n  alleged 

Monmouth  to  pass  and   repass  with   horses,  carts,  and  right  of  way 
carriages,  for  the  purpose  of  bringing  water  and  goods  Mrts,  andToir- 
from  the  river  Wye,  which  was  proved  to  be  narigable.   '^*^*  '^^^ 
The  replication  denied  the  alleged  right  of  way.     At  the  fetching  goods 
trial  the  jury  affirmed  the  right  set  up  as  to  the  fetching  a  naTigab']e'°°^ 
water,  but  negatived  the  right  set  up  as  to  the  goods.       jiiraffl^d 

the  right  set  up 

Ludlow,  Serjeant,   in  Easter  Term  last,    obtained  a  j^ed'to  Ae**" 
rule  calling  upon  the  defendant  to  shew  cause  why  the  fetching  of 
verdict  should  not  be  entered  generally  for  the  plaintiff*  gatived  it  as  to 
upon  the  whole  record.  '^JTd^ 

the  verdict  to 

Maule  and  Whateley  shewed  cause. — The  defendant  tribmiveiy  (for 
is  entitled  to  have  the  verdict  entered  for  him  in  respect  ^^j,^^^^" 
of  that  part  of  the  third  plea  which  the  jury  have  found  &>'  the  de- 
fer him.  Before  the  new  rules  of  pleading  (Hilary  Term,  4  the  water),  un- 
WiU.4)  (a),  the  defendant  would  have  separately  pleaded   m\^^^f 
each  of  the  rights  of  way  that  are  set  up  by  the  plea  in  *  ^*^*-  ^»  ^w- 
question :  since  the  promulgation  of  those  rules,  the  main  6.   '    ' 
object  of  which  was  the  shortening  of  records,  the  whole 
may  be  contained  in  one  plea.     By  the  fifth  division  of 
those  rules,  s.  4,  it  is  provided,  that,  ''where,  in  an  action 
of  trespass  quare  clausum  fregit,  the  defendant  pleads  a 
right  of  way  with  carriages  and  cattle  and  on  foot  in  the 
same  plea,  and  issue  is  taken  thereon,  the  plea  shall  be 
taken  distributively;  and,  if  a  right  of  way  with  cattle  or 
on  foot  only  shall  be  found  by  the  jury,  a  verdict  shall 
pass  for  the  defendant  in  respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the  right  of  way  so  found, 
and  for  the  plaintiff  in  respect  of  such  of  the  trespasses  as 
shall  not  be  so  justified.'*     "  And  (s.  5)  where,  in  an  action 

(a)  Ante,  Vol.  2,  p.  325. 
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1836.  of  trespass  quare  clausum  fregit,  the  defendant  pleads  a 

Knioht       'igl'*  of  common  of  pasture  for  divers  kinds  of  cattle, 
■■  ex.  gr.,  horses,  sheep,  oxen,  and  cows,  and  isEue  is  taken 

tbereon,  if  a  right  of  common  for  some  pardcular  kind  of 
commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  defendant  in  respect  of  such  of  the  tres- 
passes proved  as  shall  be  justified  by  the  right  of  common 
BO  found,  and  for  the  plaintiff  in  respect  of  the  trespasses 
which  shall  not  be  so  justified."  "  And  (s.  6)  in  all  ac- 
tions in  which  such  right  of  way  or  common  as  aforesaid, 
or  other  timilar  right,  is  so  pleaded  that  the  allegations  as 
to  the  extent  of  the  right  are  capable  of  being  construed 
distributively,  they  shall  be  taken  distributively."  The 
obvious  intention  of  these  rules  was,  that,  if  the  defendant 
proved  only  one  part  of  a  plea  setting  up  distinct  and 
divisible  rights,  he  should  have  the  benefit  of  the  verdict 
for  that  part,  as  if  the  several  rights  had  been  separately 
pleaded:  and  such  is  the  construction  which  the  Court  of 
Exchequer  has  put  upon  them  in  the  late  case  of  Phythian 
y.  White  {a). 

Ludlow,  Serjeant,  and  R.  V.  Richards,  in  support  of 
the  rule,  contended  that,  the  defendant  having  failed  to 
establish  the  right  set  up  by  the  plea  in  the  manner  and 
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Park,  J. — I  am  of  the  same  opinion.  Were  we  to  de-  l^^- 
dde  otherwise,  we  should  go  far  to  defeat  one  of  the  most 
important  objects  of  the  late  rules.  The  ri^ht  here  claimed 
embraces  two  several  things :  the  jury  have  negatived  one 
and  affirmed  the  other.  The  case  is  clearly  within  the 
rules  adverted  to. 

Gaselee,  J. — Upon  the  finding  as  reported  to  us,  the 
course  suggested  is  clearly  the  proper  one.  If  the  right 
pleaded  had  been  a  right  of  way  with  carriages  and  cattle 
and  on  foot,  and  the  jury  had  established  the  right  of  way 
with  cattle  or  on  foot  only,  the  verdict  would  unques- 
tionably have  been  entered  for  the  defendant  in  respect  of 
the  qualified  right  so  found.  In  the  present  case  the 
right  is,  in  the  language  of  the  6th  rule,  **  so  pleaded  that 
the  allegations  as  to  the  extent  of  the  right  are  capable  of 
being  construed  distributively,**  and  therefore  is  to  be  so 
taken. 

Vaughan,  J.,  concurred. 

Rule  discharged,  without  costs. 


Arnold  v.  Arnold. 

Assumpsit  tor  money  lent    The  writ  issued  on  the  in  aMumptit 
20th  February;    the  declaration  was  filed  on  the  8th  Se"SriiS'' 
March,  stating  the  cause  of  action  to  have  accrued  on  the  ^^  ^^  ^^^. 

rv9  1     -n*  *  A  Pebnuury;  in 

27th  February.     A  verdict  having  been  found  for  the  the  decUnuion, 

1  •   ^/r>  which  was  de- 

plamtitt—  li^^ed  on  the 

8th  March,  the 

NeumutHf  on  a  former  day  in  this  term,  moved  in  arrest  **"•«  of  action 

wa«  alleged  to 

of  judgment,  on  the  ground  that,  on  the  face  of  the  're-  have  accrued  on 
cord,  it  appeared  that  the  cause  of  action  accrued  after  bmary:— ^^m, 

no  ground  for 
arresting  the  judgment 


Arnold 
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the  commencement  of  the  action.  In  Ward  v.  Rich  (a), 
where  nn  action  was  brought  for  taking  away  the  plaintiff's 
wife,  and  keeping  her  from  him  until  such  a  day,  which 
wa«  some  time  after  the  exhibiting  of  the  bill,  after  ver- 
dict for  the  plaintiff,  judgment  was  arrested,  because  the 
jury  must  be  intended  lo  iiave  given  damages  for  the  whole 
time  mentioned  in  the  declaration.  In  Brasfield  v.  Lee  (£), 
the  plaintiff  declared  that  the  defendnnt  imprisoned  him 
the  Ist  October,  9  W.  3,  and  detained  itim  in  prison  for 
four  months:  and  after  verdict  for  the  plaintiff,  and  entire 
damagea,  judgment  was  arrested,  because  the  declaration 
being  of  Michaelmas  Term,  9  VV.  3,  and  the  damages 
being  entire,  and  given  for  the  imprisonment  of  four 
months  from  the  1st  October,  it  appeared  that  the  da- 
mages were  given  for  imprisonment  after  the  action  was 
commenced.  Baker  v.  Bache  (c),  and  Hamburgh  v.  Ire- 
land {d)  are  authorities  to  the  same  effect :  end  Mr.  Ser- 
jeant Williams  says  (e) :  "  These  cases  seem  to  establish 
this  principle,  that,  where  it  is  positively  and  expressly 
averred  in  the  declaration,  that  the  plaintiff  has  sustained 
damages  from  a  cause  subsequent  to  the  commencement 
of  the  action,  or  previous  to  the  plaintiff's  having  any 
right  of  action,  and  the  jury  give  entire  damages,  judg- 
ment will  be  arrested;  bul,  where  ihe  cause  of  action  is 
Djierly  l^iid,  ami  ihc  other  matter  either  comes  iiiidei 


pear. 

A  rule  having  been  granted, 

Bampas,  Serjeant,  shewed  cause,  relying  upon  Stuart 
^.Laytan  (e)^  where  the  writ  was  issued  on  the  24th  of 
Juoe,  and  the  slander  of  which  the  plaintiff  complained 
was  alleged  to  have  been  uttered  on  the  27th,  and  the 
Court  refused  to  arrest  the  judgment. 

The  Court  called  upon — 

Newman  to  support  his  rule. — He  repeated  the  argu- 
ments and  re-cited  the  authorities  already  referred  to ;  and 
mentioned  in  addition,  Rol.  Abr.  792,  pi.  12. 

TiNDAL,  C.  J. — It  appears  to  me  that  no  ground  has 
been  laid  for  arresting  the  judgment  in  this  case.  The 
statute  16  &  17  Car.  2  applies  to  cases  where  a  mistake 
in  the  day  occurs,  the  day  being  material.  The  ground 
of  our  decision  here,  is,  that  the  day  is  perfectly  imma- 
terial.   This  was  determined  in  two  cases.  Cole  v.  HaW" 


^a)  1  Wils.  266.  (^0  7  T.  R.  474. 

(6)  Salk.  662.  (0  Exch.  Easter.  T.  1836. 

(c)  Sid.  307. 
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Dig.  Pleader  (C.  19),  where  all  the  earlier  authorities  are  1836. 
collected,  it  is  said:  ''The  time  of  a  matter  charged  in  the 
declaration  ought  to  be  certainly  alleged ;  and  therefore 
in  assumpsit,  if  the  plaintiff  omits  the  day  when  the  pro- 
mise was  made,  it  is  bad."  [Tindal,  C.  J. — It  is  not  to  be 
assumed  that  I  admitted  evidence  of  what  occurred  after 
the  issuing  of  the  writ.]  The  Court  will  only  intend  that 
a  consistent  time  was  proved  at  the  trial  where  the  con- 
trary does  not  appear  upon  the  record — Bull  v.  SteW' 
ard  (a),  Aeton  v.  Eels  (6),  Champion  v.  Skipweih  (c), 
V.  Plaisted  (d).  Here  the  contrary  does  so  ap- 


Arnold 
Arnold. 
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Htu  (a),  where,  for  ihat  reason,  it  vaa  helJ,  on  demurrer, 
that  the  alleging  a  difTerent  day  in  the  replication  was  no 
departure,  and  Matthews  t.  Spicer  (&),  where  the  plaintiff 
declared  in  assumpsit  upon  a  promise  made  26th  of  March, 
IS  G.  1;  the  defendant  pleaded,  that,  after  the  promise, 
and  before  the  bill  filed,  viz.  on  the  2nd  April,  he  ten- 
dered the  money ;  the  plaintiff  replied,  that,  after  making 
the  promiae,  scilicet,  12th  February,  he  filed  his  bill,  &c. : 
and,  upOD  demurrer,  it  was  objected,  that,  by  the  plain* 
tiff's  own  shewing,  he  had  brought  his  action  before  the 
cause  of  action  accrued  ;  for,  the  promise  he  declared  on 
was  26th  March,  and  his  bill  was  filed  12th  February, 
before.  Sed,  per  curiam:  as  the  plaintiff  would  not  in 
evidence  have  been  confined  to  the  day  in  his  declaration, 
there  is  no  reason  he  should  be  more  confined  in  pleading. 
Indeed,  if  this  was  a  note,  the  day  would  be  material,  and 
an  enential  part  of  the  agreement,  from  which  he  could 
not  vary;  but,  in  the  case  of  a  common  assumpsit,  the  day 
is  alleged  only  for  form,  and  therefore  the  defendant  can- 
not confine  the  plaintiff  to  the  day  alleged  in  the  declara- 
tion. We  cannot  assume  that  damages  have  been  found 
for  a  cause  of  action  accruing  since  the  issuing  of  the  writ ; 
therefore  there  is  not  that  discrepancy  upon  the  face  of 
the  record,  which  the  law  requires  before  a  judgment  ts 
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1836. 

R ANSON  and  Others  v.  Dun  das  and  Another. 

X  HE  Court  having  on  a  former  day  permitted  the  plain-  The  Court  re- 
tiffs  to  enter  up  judgment  on  the  certificate  of  the  Speaker  ^^ '°  ^^' 
of  the  House  of  Commons,  pursuant  to  the  statute  9  Geo.  •oggettion  of 
4,  c.  92f  s.  6S,  for  the  costs  incurred  by  the  plaintiffs  in  thrifH^nt, 
the  prosecution  of  a  petition  against  the  return  of  the  de-  ^aeTthe?' 
fendants,  as  members  for  Ipswich,  the  committee  havinir  Geo,  a,  e.  22, 

to  enter  op 

reported  the  opposition  of  the  defendants  to  such  petition  judgment  on 
to  be  frivolous  and  vexatious —  of  ArH)eaker 

of  the  house  of 
-     -     ^~      .  -  ,        -  ,    .         commoni,  for 

Sir  John  Campbeilf  A.  G.,  m  order  to  take  the  opinion  costs  incurred 
of  a  Court  of  error,  moved  for  leave  to  enter  a  suggestion  in  Uie  protecu- 
on  the  roll,  of  the  grounds  on  which  the  judgment  of  the  ^  ''^*i^*l^ 
Court  had  proceeded.  «tum  of  mem- 

He  contended,  that,  where  judgment  is  given  contrary  to 
the  course  of  the  common  law,  though  on  motion,  the  facts 
that  warrant  the  judgment  ought  to  be  suggested  on  the 
record;  as,  in  the  case  of  costs  awarded  to  a  defendant 
under  the  statute,  43  Geo.  S,  c.  46,  s.  3,  where,  though 
nothing  is  said  in  the  statute  about  a  suggestion,  it  is  the 
practice  to  enter  on  the  record  a 'suggestion  that  the  de- 
fendant has  been  arrested  and  held  to  bail  for  a  larger 
sum  than  the  plaintiff  had  reasonable  or  probable  cause 
for  arresting  him  for,  whereupon  the  defendant  has  judg- 
ment entered  for  his  costs.  The  omission  to  enter  such  a 
suggestion  in  that  case  would  manifestly  be  error.  So,  in 
the  case  of  a  judgment  as  in  case  of  a  nonsuit  under  14  Geo. 
2,  c  17— Tidd's  Pr.  Forms,  273,  or  on  the  Welsh  Judi- 
cature Act — Tidd*s  Pr.  Forms,  393.  So,  where  commis- 
sioners of  taxes  obtain  their  treble  costs,  a  suggestion  is 
entered  that  they  are  sued  as  commissioners.  Where- 
ever  the  judgment  entered  in  favour  of  a  party  would  be 
erroneous  but  for  a  suggestion,  a  suggestion  ought  to  be 
entered;  and  though  the  statute  in  question  gives  no 
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positire  directions  as  to  a  suggesiion,  still  it  ia  necessary 
to  shew  that  the  Court  had  jurisdiction.  In  the  absence 
of  a  suggestion,  the  judgment  hy  nil  dtcit  would  be  a 
judgment  contrary  to  the  fact.  [  Tindal,  C.  J. — Suppose  the 
plaintiffs  traverse  the  suggestion,  what  machinery  is  pro- 
vided by  this  act  to  bring  the  question  of  fact  before  a  jury? 
Under  the  Court  of  Conscience  Acts,  the  party  is  permitted 
to  trarerse.  A  proceeding  hy  consent  would  not  suffice. 
Suppose  a  case  of  perjury.]  Unless  tlie  act  expressly 
prohibits  a  suggestion,  the  defendants  are  elearly  entitled 
to  have  it  entered.  In  Kemp  v.  Potter  {a),  it  was  held  that 
where  the  plaintiff  in  an  action  against  a  bankrupt  makes 
his  election  to  proceed  under  the  commission,  the  defen- 
dant is  entitled  to  have  some  entry  or  suggestion,  record- 
ing the  election,  put  on  the  record:  and  \nFarry.DeRn(b), 
it  was  also  held,  that,  if  an  ejectment  he  against  two,  and 
one  die  after  issue  joined,  hut  before  trial,  the  death  must 
be  suggested  on  the  roll. 

Tindal,  C.  J. — Wc  should  be  happy  if  the  facts  of  this 
case  could  in  any  way  be  put  on  record,  so  as  to  bring  our 
decision  before  a  higher  tribunal ;  but  we  do  not  see  that 
any  power  is  reserved  to  us  to  pursue  the  course  sug- 
gested. The  63rd  section  enacts  "  that  the  certificate 
of  such  amount  so  signed  as  aforesaid  by  the  speaker  shall 
have  the  force  and  effect  of  a  warrant  to  confess  judg- 
an<l  (be  Court  in  nhicii  such  aciiun  shall  be  com- 
1  motion,  and  on  the  production  of  such 
~~  iJ&youT   of  the  plaintiff 


One  of  the  plaintiffs  having  died  since  Hilary  Term — 

Talfourd  applied  for  leave  to  enter  up  the  judgment 
as  of  that  term. 

Thb  Court,  however,  refused  to  interfere. 


RANbON 

v. 

DUNDAl. 
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certificate  the  same  in  effect  as  a  warrant  to  confess  judg-  K^36. 
ment  for  the  same  amount,  and  this  motion  as  a  motion  to 
set  aside  the  warrant,  and  we  must  deal  with  it  as  we 
should  with  any  other  motion  of  the  same  kind:  that 
being  done,  there  is  an  end  of  our  jurisdiction.  The  vali- 
dity of  the  warrant  being  established,  who  ever  heard  of 
going  into  an  inquiry  as  to  preceding  facts  ?  It  appears 
to  me  it  would  be  idle,  inoperative,  and  injurious  to  the 
rights  of  the  plaintiffs  to  put  upon  the  record  that  the 
only  effect  of  which  can  be  to  create  delay. 

Park,  J. — I  am  of  the  same  opinion.  This  is  quite  a 
novel  attempt. 

Gaselee,  J. — I  was  not  present  when  the  case  was 
argued:  but,  from  the  short  view  I  have  had  of  the  matter, 
I  see  nothing  in  the  statute  to  warrant  me  in  opposing  the 
opinion  of  the  rest  of  the  Court. 

Rule  refused. 


WORTHINGTON  V.  WiGLEY. 

JJEBT  on  bond. — Miller,  on  a  former  day,  obtained  a  xheomiMionto 
rule  nisi  for  a  new  trial,  on  the  ground  of  a  variance  be-  |f*n«c'^b«  ^"^0 
tween  the  issue  delivered  and  the  roll.     The  variance  Hveredthe 

complained  of  was,  that,  in  the  issue  delivered,  the  plead-  pleadings,  con- 
stitutes a  va- 
riance of  which 

tbe  defendant  is  entitled  to  avail  himself  after  trial,  and  the  roll  is  made  up,  although  the  dates 

appear  on  the  roU. 

VOL.  V.  P  D.  P.  C. 
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ings  were  not  dated  (a),  but  the  proper  datce  were  stated 

,  on  the  roll.   At  the  trial,  no  counsel  appenred  on  the  part 

of  the  defendant,  and  a  verdict  was  taken  for  the  plaintiff 

for  the  debt  on  the  record,  and  one  shilling  t 


Atcherley,  Serjt.,  ahewtd  cause. — The  queation  is,  whe- 
ther the  onitsaion  to  transcribe  til?  date  iif  the  pleas  into 
the  issue  delivered  to  the  defendant,  is  such  an  objection 
as  to  render  the  delivery  of  the  issue  a  nullity.  The 
defendant  must  know  when  he  pleads.  [7tn(/o/,  C.  J. 
— The  defendant  must  equally  know  what  he  pleads: 
you  might  as  well  say,  thnt  the  omission  of  the  pleas 
altogether  would  be  imniaierial.  The  date  of  the  plea 
might,  in  many  cases,  btcoiue  very  material.]  The  rule 
requires  the  insertion  of  the  date  for  t!ie  information,  not 
of  the  party  pleading,  but  of  his  opponent ;  and  it  requires 
the  date  to  be  entered  on  the  record,  which  has  been  done 
here.  It  is  not  in  terms  required  in  the  issue  delivered. 
The  defendant  should,  at  all  events,  liave  returned  the 
issue,  instead  of  suffering  the  plaintiff  to  go  on  and  incur 
expense. 


Miller,  in   8uppi)rL  of  his 
Court. 


ule, 


stopped    by  the 


TiNOAL,  C.  J. — The  simple  question  here  is,  whether 
or  not  there  is  any  variance  between  the  issue  delivered 
!_roll,  which    the  defendant  has  a  right  to  stand 
jjimbt.  be  a  faithful  transcript 
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tion  and  other  pleading  shall  also  be  entered  on  the  re-         1836. 
cord  made  up  for  trial,  and  on  the  judffment-rolL  under  „  ^     ^'^*^ 

^  ''        O  9  WORTHINQTON 

the  date  of  the  month  and  year  when  the  same  respec-  v. 

tively  took  place^  and  without  reference  to  any  other  time 
or  date,  unless  otherwise  specially  ordered  by  the  Court 
or  a  Judge."  The  omission  to  state  the  true  date  would 
clearly  be  such  an  irregularity  that,  if  it  occurred  in  the 
record  itself,  might  be  complained  of  at  any  time.  The 
issue  is  all  that  is  communicated  to  the  defendant  before 
the  trial*  The  objection  certainly  is  one  of  a  very  cap- 
tious nature ;  but  still  one  that  the  party  had  an  undoubted 
right  to  insist  upon. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  the  defendant  undertaking  to  ac- 
cept short  notice  of  trial  for  the  next  Sittings. 


END  OF  TRINITY  TERM. 


y2 


KING'S  BENCH  PRACTICE  COURT. 


ittit&atlmas  ®irm, 


IN  THB  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


MICHAELMAS  TERM.  1836. 


1836.  REGULA  GENERALIS. 

3nt  Not).  XT  is  Ordered,  that,  from  and  after  the  last  day  of  this 
Term,  all  rules  upon  sheriffs,  other  than  the  sheriiFs  of 
London  and  Middlesex,  to  return  writs  either  of  mesne  or 
final  process,  and  rules  to  bring  in  the  bodies  of  defen> 
dants,  be  eight  day  rules  histead  of  six  day  rules. 


Denham. 


W.  BOLLAND. 
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I8a6. 

Doe  d.  Watts  v.  Roe. 

MMfOGERS  applied  for  a  rule  to  shew  cause  why  the  itii  iminateriai, 
tenant  should  not  give  the  undertaking,  and  enter  into  the  don  under  the 
recognizances  required  by  1  Geo.  4,  c.  87,  s.  1.   The  only  I  ?,*Si/t  ihe*^* 
peculiarity  in  the  case  was,  that  the  tenant  was  under-les-  '••*»'  ®^.^« 

plaintiff  is  the 

see  to  the  lessor  of  the  plaintiff.     That,  however,  it  was  original  leuec, 
presumed  was  immaterial,  for  although  the  lessor  of  the  hi*,  iub*.!!^.^ 
plaintiff  was  the  original  lessee,  as  between  him  and  the 
tenant,  the  latter  held  under  a  lease  sufficient  to  bring  the 
case  within  the  terms  of  the  statute. 

Littledalb,  J. — I  think  that  makes  no  difference.  You 
may  therefore  take  your  rule  as  prayed. 

Rule  granted  (a), 
(fl)  Sec  Doe  d.  Tindal  y.  Koc,  Ante,  Vol  I,  p.  143. 


Ex  parte  Strong. 

JSeWELL  applied  for  a  writ  of  habeas  corpus,  directed  The  Court  of 

to  the  keeper  of  Ilchester  gaol,  for  the  purpose  of  bringing  j^  ^^^  ^.y' 

the  applicant  into  the  Ecclesiasical  Court  of  Wells,  to  purge  '>°*  »'*"*  *  *»• 

himself  of  a  contempt  of  that  Court  by  performing  such  fur-  a  defendant  out 

thcr  penance  as  that  Court  should  direct.    The  defendant  wnt^e  (»n^-* 

was  in  the  custody  of  the  keeper  of  the  gaol,  under  a  writ  ^J^^^'^^^f 

de  contumace  capiendo,  issued  in  pursuance  of  53  Geo.  3,  <ioing  penance 

«^w.        «       mi  i*  n     f  I      •  •  •  before  an  Eccle- 

c  127,  s.  I.    1  hat  act  or  Irarhament  substitutes  m  certain  uuticai  Court, 

cases  the  writ  de  contumacy  capiendo  for  that  of  de  ex-  Lord'chan'-* 

communicato  capiendo,  and  directs  that  such  writ  shall  ceiior  will. 
issue  out  of  the  Court  of  Chancery  on  a  significavit  from 
the  Ecclesiastical  Court.     It   is  directed  to  the  sheriff, 
commanding  him  to  take  the  body  of  the  contumacious 
person,  and  to  keep  him  until  he  shall  have  made  satis- 
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faction  for  his  contempt.  The  writ  being  is^iiet),  it  is  di- 
rected to  be  read  in  Court,  and  afterwards  inrolled  in  the 
Court  ofKing'a  Bench.  If,  aftenvards,  ihc  contumacious 
person  submits  himself,  and  purges  his  contempt,  a  liberate 
is  issued  by  the  Court  towaiils  which  the  contempt  has 
been  committed,  and  directed  to  ihe  tilicriff,  gaoler,  or  other 
officer  in  whose  custody  he  was,  and  (hereupon  the  pri- 
soner is  discharged.  In  ihe  present  case  the  contuma- 
cious person  was  desirous  of  submitting  himself,  ami  per- 
forming the  penance  enjoined;  but,  being  in  custody,  it 
was  impossible  for  him  so  to  do.  The  present  application 
was  therefore  made  to  this  Court,  as  having  a  general 
supervision  of  all  inferior  Courts,  and  also  as  having,  un- 
der the  language  of  tlie  statute,  jurisdiction  over  the 
wnt  itself,  and  all  proceedings  under  it.  If  the  applica- 
tion was  not  granted,  it  would  amount  to  a  sentence  of 
perpetual  imprisonment. 

LiTTLEDALE,  J. — The  wHt,  it  appears,  issues  out  of 
Chancery  on  the  signtticavit  to  that  Court.  I  do  not 
therefore  see  how  this  Court  can  interfere  with  the  cus> 
tody  of  a  person  who  is  in  custody  under  the  process  of 
another  superior  Court.  I  therefore  will  not  grant  the 
application.  You  may,  if  you  choose,  renew  it  in  the  full 
Court. 

Kule  refused. 


n  the  full  Court,  but 
the  Lorii  Chan- 
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1836. 

Johnson  v.  Fry. 

JmANSEL  moved  for  leave  to  enter  up  judgment  on  The  Court 

an  old  warrant  of  attorney.     The  affidavit  on  which  he  menttobe 

moved  stated,  that  the  defendant  had   been  seen  alive,  'iJ^^i^JJ" 

two  or  three  days  before  the  first  of  March  last,  in  New  of  tttomey.the 

application  Im- 

South  Wales.     The  person  making  the  affidavit  had  ar-  ing  made  on 

rived  in  England  in  the  month  of  September  last.    As  the  tember,*in  m- 

doctrine  of  relation  was  abolished  by  3  Reg.  Gen.  H.  T.  chadmaiTcnn, 

•',        ,  °  although  the  de- 

4  Will.  4,  (Practice  Rules)  (a),  by  which  judgments  were  fendaot  had  not 

only  to  have  relation  to  the  day  on  which  they  were  signed,  ^^  two 


or 


the  length  of  period  which   had  elapsed  since  the  party  I.**^*^|^*[*|^f" 
had  been  seen  alive,  was  immaterial.     He  cited  Furgey  v.  March  pretioui, 
Piltingion  (6),  where  tlie  defendant  had  been  seen  alive  ^^^  ^^^^ 
in  the  month  of  September  previous  to  the  Hilary  Term  Wales, 
in  which  the  application  was  made :  the  defendant  was 
then  in  the  West  Indies.    That  case  was  before  the  late 
rule,  and  consequently  before  the  doctrine  of  relation  was 
abolished.  Additional  force,  therefore,  was  to  be  attached 
to  the  observations  of  Mr.  Justice  Parke,  who  granted  the 
application.     His  Lordship  said,  '*  I  think  tliat  will  do,  as 
from  the  distance  no  one  can  make  an  affidavit  of  the  de- 
fendant being  alive  within  the  term,  nor  can  you  receive 
a  letter  from  him  dated  within  the  term.    You  may  there- 
fore take  a  rule  for  judgment;  and  if  it  turns  out  that  he 
was  not  alive  within  the  term,  his  representative  may  apply 
to  set  it  aside."    On  the  authority  of  this  case,  it  was  con- 
ceived that  sufficient  materials  had  been  laid  before  the 
Court  to  induce  it  to  allow  judgment  to  be  entered  up. 

LiTTLEDALE,  J.— I  feel  sunie  doubt  whether  the  rule 

ought  to  be  granted.    I  will  therefore  take  (he  opinion  of 

the  other  Judges. 

Cur.  adv.  vult. 

(a)  Ante,  Vol.  2,  p.  313.  (6)  Ante,  Vol.  2,  p.  462. 
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LiTTLi.DALE,  J. — I  liHve  spokeii  to  the  othei-  Judges, 
and  we  think  you  may  lake  your  rule. 

Rule  granted  (a). 

{a)  See HopUi/v.Thor7iivn,2D.  been  olive  in  A ug'UEt previous,  in 

&  R.  12,  where  the  application  wub  New  Soiitli  Wales,  and  the  Courl 

made  on  the  7th  November,  nnd  granted  the  opplicalion. 
the  defendant  was  shewn  tu  have 


Stkike  e.  Blamciiahd. 

JiOGGJUS,  in  shewing  cause  against  a  rule  in  thia  case, 
'  objected  to  the  affidavit  on  which  llie  rule  hud  been  ob- 
tained, on  the  ground  that  tlie  deponent  was  not  suffi- 
ciently described.  He  stated  himselT  to  be  the  clerk  of 
'  the  attorney)  whose  name  and  residence  were  given,  but  the 
residence  of  the  clerk  was  not  given.  This,  it  was  sub- 
mitted, was  not  a  sulhcient  compliance  with  the  rule  of 
Court  (a),  which  required  the  addition  of  every  person 
making  an  affidavit  to  be  inserted  tlierein. 

LiTTLBDALE,  J. — That  is  sufficient,  as  the  residence  uf 
the  attorney  ia  given.  It  is  unnecessary  to  give  the  resi- 
dence of  the  clerk. 
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vet  aside,  and  one  entered  for  the  plaintifT,  pursuant  to  1836. 

leave  reserved  by  the  learned  Judge,  Vaughan,  B.,  who 
tried  the  cause  at  the  last  Chester  Assizes.  It  was  an 
action  of  debt;  and  the  declaration  alleged  the  defen- 
dant to  be  indebted  in  the  sum  of  95/.  for  "  work  and  labour 
of  the  plaintiff  done  and  performed  as  the  attorney  and 
solicitor  of  and  for  the  defendant,  and  upon  his  retainer 
and  at  his  request,  and  for  fees  due  and  of  right  payable  to 
the  plaintiff  in  respect  thereof,  and  for  journies  and  other 
attendances  about  the  defendant's  business,  and  at  his  re- 
quest.**  There  was  also  a  count  for  money  paid,  and  on 
an  account  stated.  The  plea  of  the  defendant  was,  never 
indebted,  except  as  to  28L  2s.  8d.:  as  to  15/.,  parcel  of  the 
281.  2s.  8d.,  a  set-off;  and  as  to  the  residue,  a  payment  of 
that  sum  into  Court.  The  plaintiff^  as  to  the  set-off,  en- 
tered a  nolle  prosequi^  and  took  the  13/.  2s.  8d.  out  of 
Courts  alleging  the  defendant  to  be  indebted  to  him  in  a 
further  sum  beyond  the  281.  2s.  8d.  At  the  trial,  the 
plaintiff  proved  a  claim  of  95/.,  the  amount  of  costs  in  an 
action  of  ejectment  brought  at  the  instance  of  the  de- 
fendant, but  in  which  he  failed.  On  the  part  of  the  de- 
fendant it  was  proposed  to  prove,  that  the  plaintiff  had 
undertaken  the  cause  on  the  terms,  that,  if  he  failed,  he 
was  only  to  charge  the  amount  of  costs  out  of  pocket. 
This  defence,  it  was  contended,  could  not  be  given  in  evi- 
dence in  the  present  state  of  the  pleadings,  but  it  was  ad- 
mitted that  the  sum  of  281.  2s.  Sd.  exceeded  the  amount 
of  costs  out  of  pocket.  The  learned  Baron  was  of  opinion 
that  the  evidence  was  admissible,  and  accordingly  the  de- 
fendant had  a  verdict.  Leave  was  then  given  to  make 
the  present  motion,  and  if  the  Court  should  be  of  opinion 
that  the  evidence  was  inadmissible,  a  verdict  was  to  be 
entered  in  favour  of  the  plaintiff  for  the  excess  of  his  claim 
beyond  281.  2s.  8d. 

J.  Jervis  now  contended,  on  the  authority  of  Edmunds 


CASES  IN  THE  PRACTICE  COUHT,  K.  B. 

T,  Harris  (a),  that  the  defendant  could  nut,  under  ibe 
plea  of  nunquam  indebitatus,  shew  a  contract  by  which  he 
was  only  to  make  a  payment  to  a  particular  extent,  in- 
stead of  that  claimed  in  the  dcclarHlion.  [Lord  Denman, 
C.  J. — That  case  has  been  over-ruled  {&).]  J.  Jervis,  con- 
tended, that  the  payment  of  money  into  Court  admitted 
the  contract  as  laid  by  the  piaintiflTin  his  declaration. 

Lord  Denman,  C.  J. — The  payment  into  Court  only  ;td- 
mifs  that  something  is  due  from  the  defendant,  but  that  may 
be  under  a  different  contract  from  that  alleged  by  the  plain- 
tiff.    If  it  is,  the  defendant  may  shew  it. 

Patteson,  J.— It  appears  lo  me,  that  the  fallacy  of  the 
argument  on  the  part  of  the  iilaintiff  is,  in  assuming  that 
work  done  by  an  attorney,  as  an  attorney,  mu^it  have  been 
at  the  usual  rate  of  fees  and  charges,  and  therefore  that 
a  payment  into  Court  admits  a  contract  to  pay  for  that 
work  at  the  usual  rate  of  fees  and  charges;  whereas  the 
work  might  have  been  done  under  a  special  contract. 

Williams,  J.  and  CoLF,RtDGE,  J.,  concurred. 

Rule  refused  (c). 
p.  90;  jitexandcr  \.  Gardner,  \  N. 


(a)2A.&E.4H. 
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been  given  under  the  circumstances  disclosed  in  the  afB-  1836. 
davit  of  the  applicant.  It  appeared  that  an  action  of 
ejectment  was  brought  some  time  since  for  the  recovery  of  Clifton. 
certain  premises,  and,  for  the  purposes  of  the  action,  it 
became  necessary  to  make  use  of  Mr.  Clifton's  name  as 
one  of  the  lessors  of  the  plaintiff.  This  Mr.  Clifton  re- 
fused to  allow,  as  he  claimed  no  real  interest  in  the  pre- 
mises. The  attorney  who  conducted  the  action  then 
offered  his  undertaking  as  an  indemnity  against  the  costs, 
in  case  of  failure.  This  was  accepted,  and  Mr.  Clifton's 
name  used.  The  action  was  unsuccessful ;  the  defendant 
taxed  his  costs,  and  Mr.  Clifton  was  taken  in  execution 
for  their  amount*  In  order  to  obtain  his  liberation,  he 
gave  a  warrant  of  attorney  as  a  security  for  their  payment. 
The  object  of  the  present  application  was  to  compel  the 
attorney  to  fulfil  his  undertaking,  which  he  had  given  by 
way  of  indemnity  to  Mr.  Clifton. 

LiTTLEDALE,  J. — Then,you  must  bring  an  action  against 
him  on  his  contract  of  indemnity.  This  is  a  very  different 
case  from  those  in  which  the  Court  has  been  in  the  habit 
of  interfering  summarily  against  atttomeys.  The  utmost 
extension  of  that  power  was  in  the  case  of  7%^  matter  of 
Aitkin  (a).  There,  the  Court  interfered  because  the  em- 
plojrment  of  the  attorney  was  so  connected  with  his  pro- 
fessional character  as  to  afford  a  presumption  that  his  em- 
ployment was  in  consequence  of  that  character ;  and  there 
be  was  compelled  in  a  summary  way  to  execute  the  trust 
reposed  in  him.  But  that  was  a  very  different  case  from 
an  indemnity.  It  is  not  because  he  is  an  attorney  that 
therefore  he  is  to  be  compelled  summarily  to  perform  his 
contract  of  indemnity.  The  proper  course,  it  appears  to 
me,  is,  to  bring  an  action  on  his  contract  of  indemnity. 

Rule  refused, 
(rt)  4  B.  &  A.  47. 


CASES  IN  THK  I'BACTICF.  COURT,  K. 


Holling's  Bail. 

Id  B  notice  or     f/^OHN  JER  VIS  appVied  to  be  permitted  to  justify  bail, 

lUencemnit      notwithstanding  a  defect  in  the  notice.     In  it  was  stated 

fa(j^i7fl»i  *e  residence  of  the  bail  for  the  last  six  months;  but  the 

wbkb  ha  hw      notice  did  not  so  on  to  state  that  he  had  been  "  resident 

occupied  "  lor  ° 

thcluEdi         there  for  the' last  six  months."     This  statement,  he  sub- 

the  Court  will     mitted,  was  not  necessary,  as  it  would  be  presumed  by  the 
"b"  ^%'iui^  Court  that  the  bail  had  complied  with  the  rule,  unless  the 
ment  of  hu  ic'    contrary  was  shewn  by  the  plainilff.     He  cited  an  anony- 
mous case  from  1  Bowling's  Practice  Cases  (a),     where 
Taunton,  J.,  expressed  an  opinion  to  that  effect. 


LiTTLEDALE,  J. —  I  do  not  agree  with  that  decision.  I 
think  that  the  statement  omitted  ought  to  be  introduced 
into  the  notice,  pursuant  to  the  directions  of  2  Reg.  Gen. 
T.  T.  1  Will.  4{4),  You  may,  however,  take  time  to 
amend. 

Rule  accordingly. 

(a)Aule,Vol.  l.i>.  160.  (i)  Ante,  Vol.  1,  p.  103. 
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shall  be  inserted  therein,**  and  therefore  must  apply  to         1836. 
affidavits  made  by  bail,  pursuant  to  the  rules  of  Trinity       brown's 
Term,  1  Will.  4.  b«i. 

Fitzherbert  appeared  in  support  of  the  bail. 

LiTTLEDALE,  J. — I  think  the  rule  of  Hilary  Term,  2 
Will.  4,  applies  to  affidavits  made  by  bail  pursuant  .to  the 
rule  of  Trinity  Term,  1  Will.  4.  The  affidavit  may  be 
amended,  and  the  bail  be  allowed  to  justify;  but  the  de- 
fendant will  not  be  entitled  to  his  costs  of  justification. 

Rule  accordingly. 


Stocks  and  Another  v*  Willes. 

MJOWLING  moved,  on  the  5tli  of  November,  for  leave  The  Court 
to  sign  judgment  on  an  old  warrant  of  attorney.     The  mcnttobcM^- 
affidavit  on  which  he  moved  stated  that  the  defendant  had  ^^?^  ''<'  ^"  ^ 

Old  warrant  of 

been  seen  alive  on  the  30th  of  September  previous.     He  attorney  on  the 
dted  Watts  v.  Berry  (a).     In  that  case  the  Court  allowed  the  defendant' 
jadgment  to  be  entered  up  on  an  old  warrant  of  attorney  "cen^'aiiv?*^" 
on  the  i7th  of  May,  although  the  defendant  had  not  been  "^"^  ^^. 

•  t      ^  A  30th  of  the 

seen  alive  smce  the  ^rd  of  April  previous.  previous  Sep- 

tember. 

LiTTLEDALE,  J. — I  think  the  affidavit  is  sufficient  to 
entitle  you  to  enter  up  judgment  on  the  warrant. 

Rule  granted, 
(a)  Ante,  Vol.  4,  p.  44. 


PRACTICK  COURT,  K.  B. 


Rex  v.  Wren. 

The  CourtwiU  JoiOGGINS  applied  for  a  writ  of  certiorari  to  remove 

feidint,*"'"'  certain  depositions  taken   before    the   coroner,  together 

iiouiofeiu-  ^iti,  the  in(|uiaition  on  a  charge  of  manslaughter  against 

b^ied  bdbre  b  the  defendant.     The  object  of  (he  application  was,  that 

^raunt^r  the  defendant  might  be  admitted  to  bail.     It  appeared 

but  be  nnut  jjjgj  jjjg  coroner  liad  issued  his  warrant  against  the  defen- 
•nneoderhi  i  -         t 

Cooit  in  order  dant,  but  that  he  had  not  been  taken  upon  it.     It  was 

also  sought  to  make  it  part  of  the  terms  of  the  rule,  that 
the  defendant  should  be  admitted  to  bail  before  a  magis- 
trate, in  order  to  avoid  his  being  compelled  (o  go  into 
custody. 


LiTTLEDALE,  J. — (After  consulting  with  Mr.  Robinson, 
of  the  Crown  Office) — Tliat  part  of  the  rule  cannot  be  in- 
troduced, as  the  defendant  is  not  in  custody.  In  order 
to  do  UuLti  he  must  surrender.  If  he  were  in  custody 
already,  U  might  be  made  part  of  the  rule  that  he  should 
be  boiled  before  a  magistrate  in  the  country.  If  he  does 
not  lurrender,  what  is  to  become  of  him  between  the 
time  of  the  Court  taking  into  consideration  the  deposi- 
tions and  inquisition  and  the  time  of  bailing  him?     This 
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1836. 

Griffiths  and  Others  v.  Anthony  and  Wife. 
{Before  the  Four  Judges.) 

\^HILTON Bhevifed  cause  against  a  rule  nisi  obtained  by  ifaCpmiitory 

Court  proceedi 

F.  Williams^  for  a  prohibition  to  be  directed  to  the  to  hear  ezcep- 
Consiatory  Court  of  the  Bishop  of  St.  David's,  prohibiting  ^Zo%^x^' 
them  from  further  proceeding  in  the  above  suit.    From  the  hiWted  by  an 

*^  ^  executor,  a 

affidavits  it  appeared,  that  the  female  respondent,  Margaret  prohibition 
Anthony,  on  the  4th  of  June»  1819,  took  out  letters  of  ^' 
administration  to  her  father's  will,  and  afterwards  married 
the  male  respondent.  In  the  month  of  January,  1835,  the 
two  respondents  were  cited  to  the  Consistory  Court  of 
the  Bishop  of  St.  David's,  at  Carmarthen,  to  exhibit  and 
bring  into  the  registry  of  the  said  Court  a  true  and  perfect 
inventory  and  schedule  of  the  testator's  personal  property, 
at  the  instance  of  certain  legatees  named  in  the  will.  The 
respondents  accordingly  appeared,  and  on  the  l/ith  of 
April  last,  exhibited  in  the  registry  of  the  Consistory 
Court  an  inventory  of  all  the  effects  of  the  testator  be- 
queathed to  the  female  respondent,  subject  to  the  several 
legacies  therein  mentioned,  and  also  an  account  of  pay- 
ments and  disbursements  made  by  her  on  account  of  the 
testator's  estate.  On  the  ^nd  of  June  last  the  legatees, 
David  Griffiths  and  others,  as  parties  agent  in  the  suit, 
filed  certain  exceptions  to  the  inventory  and  account.  The 
respondents  filed  their  answer  to  the  exceptions,  and  the 
pause,  having  been  set  down,  came  on  for  hearing  before 
the  presiding  judge  on  the  9th  of  December  last.  The 
further  hearing  of  the  cause  was  adjourned  until  the  21st 
of  December,  in  order  to  examine  witnesses  and  take  evi- 
dence as  to  the  emblements  belonging  to  the  testator. 
Witnesses  were  examined,  and  the  Court  ultimately  pro- 
nounced a  decree  declaring  the  inventory  and  account  to 
be  false,  imperfect,  and  fraudulent ;  and  required  the  res- 
pondents to  pay  the  costs  of  the  proceedings  in  the  case. 


It  also  appeared  that  the  evidence  had  been  taken  by  con- 
sent viva  voce;  and  that  tlie  respondents  had  applied  for 
permission  to  amend  their  inventory.  Chilton  admitted, 
that,  if  the  case  of  Henderson  v.  Frenc/i(a)  was  to  be 
considered  as  unimpeached,  it  was  difficult  to  answer  the 
present  application.  That  was  a  rule  for  a  prohibition 
to  the  ConGistory  Court  of  Curli^iie,  enjoining  it  not  to 
proceed  to  hear  exceptions  to  an  inventory  exhibited  by 
the  executrix.  The  Court  was  of  opinion,  that,  as  the  stn- 
tute  of  21  Hen.  8,  c.  5,  s.  4,  directed  the  executor,  for  the 
security  of  creditors  and  legatees,  to  make  an  inventory,  to 
be  delivered  to  the  bishop  or  ordinary,  and  that  no 
bishop  or  ordinary  should,  under  pain  of  10/.,  refuse  to 
take  such  inventory  ;  his  odice  was  merely  ministerial  to 
receive  it  when  tendered :  if  the  statute  had  intended 
more,  it  would  have  so  said.  But  although  this  case  had 
been  so  decided,  a  different  practice  prevailed  in  the  Ec- 
clesiastical Courts ;  for,  it  was  stated  in  Mr.  Williams's 
able  book  on  executors (i),  "Notwithstanding  these  de- 
cisions of  the  Court  of  King's  Bench,  it  has  always  been, 
and  still  continues,  the  practice  of  the  Prerogative  Court 
of  Canterbury  to  entertain  objections  Eo  inventories."  For 
this  the  learned  author  cited  a  variety  of  authorities  in  a 
note.  But  he  submitted  that  the  respondents  had  waived 
the  objection  now  sought  to  he  taken,  by  applying  for 
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nothing  which  has  taken  place  amounts  to  a  waiver  of        1836. 
the  objection  to  the  proceedings  of  the  Ecclesiastical     Griffiths 
Court. 


Anthont. 


PATTBSON9  J.,  Williams,  J.,  and  Coleridge,  J.,  con- 
curred. 

Rule  absolute. 

See  1  Will.  4,  c.  21,  88. 1  &  2,  for    in  prohibition,  and  2  Dowling'8 
the  modem  mode  of  proceeding    Statute8,  p.  37* 


Dob  (L  Finch  v.  Rob. 

J.  OMLINSON  applied  for  judgment  against  the  casual  An  acknow- 
ejector.     The  affidavit  on  which  he  moved  stated  that  tenwTAnpof- 
the  declaration  had  been  left  with  a  servant  at  the  pre-  "f^^"  *^' 
Diises  in  question,  and  that  the  wife  of  the  tenant  had  ac-  mentof  the 
knowledged  the  receipt  of  it  on  the  day  before  term,  declaration  hai 
The  affidavit  went  on  to  state,  that,  since  the  commence-  hanlL^  not 
meot  of  the  term,  the  husband  had  acknowledged  the  re-  •"ffi«en^«ven 

^  "  for  a  rule  nisi 

oeipt  of  the  declaration,  but  had  declined  stating  when  it  for  judgment 
bad  come  to  his  hands.  ^u^  ejeAor, 

unless  the  ac- 
knowIedg:ment 

Littledale,  J. — I  think  that  will  not  do.     You  must  i>  that  he  re- 

cttved  it  before 
prove  your  case.  term,  although 

the  wifo  ac- 
knowledges that 

TamUnson  then  applied  for  a  rule  nisi,  on  the  autho-  it  came  to  her 

hands  on  the 

rity  of  Doe  v.  Roe  (a),  where  the  service  of  the  declara-  dayhefore 
tion  was  by  leaving  it  with  the  daughter  of  the  tenant  in  ^""' 
possession,  the  latter  being  confined  by  indisposition,  it 
being  sworn  that  the  daughter  acknowledged  the  receipt 
of  the  declaration,  and  that  she  had  read  it  over  and  ex- 
plained it  to  her  mother  before  the  essoign  day  of  the  term. 

(a)  1  D.  &  R.  12. 
VOL,  V.  Q  D.  P.  C 
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1S36.        The  Court  there  held  that  service  to  be  sufficient  for  a 
rule  nim  for  judgment  against  the  casual  ejector. 
d. 

,,  LiTTLEDALB,  J. — I  think  you  are  not  even  entitled  to 

'^'^  a  rule  nisi. 

Rule  refused. 


Clifford  d.  Parkeb. 

The  Comt  wit]    JSt/TT  moved  for  a  rule  to  shew  cause  why  the  rule  for 

iiu>^"/m"     the  allowance  of  the  bail  in  this  case  should  not  be  set 

■niwer  the         aside,  and  a  new  writ  of  caiiiaa  issue,  on  the  ground  of  tlie 

nullcn  in  the  i  •  n 

aSdiTit,  merei;  insufficiency  of  the  bail,  and  that  the  attorney  should  an- 

beciuie  he  hai  ■  -         i  /v> «       >  rrtt  f 

faired  ioniffl'  '^"  Ibc  DiBtlers  in  the  affidavit,  ine  reason  tor  en- 
jwdiVhiiD  S'^^^^S  'he  last  term  on  the  rule  was,  that  he  had  hired 
Ktio<>>  the  bail  in  question  with  a  sum  of  7/.  to  justify. 

LiTTLEDALE,  J. — I  do  not  think  that  is  sufficient  to 
authorize  me  in  directing  the  attorney  to  answer  the 
matters  in  the  affidavit.  As  to  that  part,  therefore,  no 
rule  can  be  granted. 

Rule  refused. 
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LiTTLBDALE,  J. — (AftcT  Consulting  with  Mr.  Hill,  the        \S3S, 
clerk  of  the  rules).    The  affidavit  is  not  sufficient.     You 
must  swear  to  a  service  on  the  ''  tenant  in  possession/' 

or  you  cannot  proceed. 

Rule  refused. 


Edwards  r.  Collins. 
x^OWLING  shewed  cause  against  a  rule  nisi  obtained  Amiitakein 

,     ,  -         ,       the  ycir  in  the 

by  BaU,  calling  on  the  plaintiff  to  shew  cause  why  the  teste  of  the 
copy  of  the  writ  of  summons  in  this  case  should  not  be  ^J^mons,  ^ 
set  aside.     The  objection  to  the  copy  was,  that  it  was  ^  ^*  ||^|^ 
tested  in  the  3rd  year  of  the  present  King's  reign ;  and  as  «  mere  irre- 
by  the  10th  section  of  the  Uniformity  of  Process  Act,  the  u'widvedifthe 
writ  was  not  in  force  for  more  than  four  calendar  months.  ^*?™°^^^^ 

not  come  to 

and  as  the  copy  ought  to  coincide  with  the  original,  it  was  ^^^  ^^^^  ^' 

-.  .  7  fore  the  time 

to  be  considered  as  a  nullity.  The  original  writ,  however,  for  entering 
was  quite  regular,  and  therefore  the  only  question  was  h^'Sapted!^ 
upon  the  copy.  It  was  submitted  that  the  objection 
which  appeared  on  the  copy  only  amounted  to  an  irregu- 
larity according  to  the  provisions  of  10  Reg.  Gen.  M.  T.  S 
Will.  4  (a).  That  rule  ordered,  ''that,  if  the  plaintiff  or  his 
attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  or 
copy  thereof  any  of  the  matters  required  by  the  said  act 
to  be  by  him  inserted  therein  or  indorsed  thereon,  such 
writ  or  copy  thereof  shall  not  on  that  account  be  held 
void,  but  may  be  set  aside  as  irregular  upon  application 
to  be  made  to  the  Court  out  of  which  the  same  shall  issue, 
or  to  ai>y  judge.'*  Being  an  irregularity  only,  it  was 
necessary  that  the  defendant  should  come  within  a  rea- 
sonable time  to  make  his  application  to  the  Court,  for  the 
purpose  of  setting  aside  the  copy.  In  the  present  case,  the 
copy  was  served  on  the  27th  of  October;  and  the  eight 


(a)  Ante,  Vol.  l,p.473* 
q2 


Edwards 

CotLINl. 
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days,  within  which  an  appearance  was  to  be  entered,  con- 
■equently  expired  on  tlie  3rd  November.  Here,  the  affi- 
davit was  not  sworn  until  tlie  4th  of  that  month.  The 
general  rule  was,  that  the  defendant  must  come  to  the 
Court  before  the  time  for  appearing  had  expired.  In  the 
case  of  Tyler  v.  Green  (a)  the  writ  was  served  on  the 
25th  of  Octoher.  An  application  was  made  on  the  3rd  of 
November  to  set  aside  tlie  service  for  irregularity,  the 
Snd  being  a  Sunday ;  and  tho  Court  of  Exchequer  was  of 
opinion  that  the  application  was  out  of  time,  and  that  it 
should  have  been  made  on  the  Ist.  Under  these  circum- 
stances, on  the  authority  of  the  rule  of  Court  (A)  which 
required  applications  of  this  description  to  be  made  within 
a  reasonable  time,  and  of  the  case  cited,  it  was  sub- 
mitted that  the  present  rule  ought  to  be  discharged 
with  coats. 

Ball,  in  support  of  the  rule,  submitted  that  the  copy  of 
the  writ  of  summons  in  this  case  served  on  the  defendant 
was  a  mere  nuUity,  and  therefore  the  defendant  had 
not  been  guilty  nf  laches  in  not  coming  earlier  to  the 
Court.  By  the  Uniformity  of  Process  Act,  section  1,  the 
writ  of  summons  was  required  to  be  in  the  form  contained 
in  the  schedule.  If  the  form  was  not  complied  with 
strictly,   the  writ   was  a.  nullity.    A  portion  of  the  form 
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day  of  the  date  thereof,  including  the  day  of  such  date.         1^^* 
But  here,  the  writ  appeared  by  the  copy  to  have  been     edwards 
issued  much  more  than  four  calendar  months ;  and.  beinir  <*• 

Collins. 

no  longer  in  force,  was  therefore  a  mere  nullity.  It  could 
not  consequently  be  waived  by  mere  delay.  He  cited 
Garratt  v.  Hooper  (a),  and  Roberts  v.  Spurr  {b). 

LiTTLBDALB,  J. — I  Cannot  hold  this  to  be  a  nullity,  be- 
cause there  is  this  mistake  in  the  copy  of  the  process — ^the 
writ  itself  appears  to  be  right.  The  defect  only  amounts 
to  a  mere  irregularity.  That  irregularity  has  been  waived 
by  the  defendant's  laches.  The  present  rule  must  be  dis- 
charged, and  with  costs. 

Rule  discharged  with  costs. 
<a)  Ante,  VoL  1,  p.  27-  {b)  Ante,  Vol.  3,  p.  551. 


NowBLL  V.  Underwood. 

jJOWLING  moved  to  increase  issues  against  the  sheriff  Where  asher- 
of  Lincoln.   The  affidavit  on  which  he  moved  stated,  that  a  geii  goods 
writ  of  testatum  fieri  facias  had  issued  to  the  late  sheriff  J^^der  i^telTs. 
of  Lincoln,  requiring  him  to  levy  22/.  8*.  for  debt,  and  ^  *>«fo«  *»« 

^  °  ^  leares  office, 

30^  lis.  for  damages  and  costs  recovered  against  the  de-  and  the  new 
fendant.   On  the  27th  of  January  the  sheriff  returned  that  u^"th.f  £^ 
he  had  seized  the  defendant's  TOods;  that  he  had  sold  to  "^P  thegoodi 

°  ^     seized,  on  a 

the  amount  of  23/.,  and   that  the  rest  remained  in  his  modon  after- 
hands  for  want  of  buyers.     In  Trinity  Term  last  a  writ  of  crease  issues, 
distringas  issued  to  the  new  sheriff,  requiring  him  to  dis-  Jiow^Wm  T'be 
train  the  late  sheriff  that  he  sell  the  goods  now  in  his  distrained  for 

%        t  11  /»•/••  f¥it-i  ^^®  amount  of 

bands  under  the  testatum  neri  tacias.     io  this  the  pre-  the  debt  direct- 
sent  sheriff  returned,  that  he   had  distrained  him  to  the  and^^urther*' 

sum  to  coTer 
the  plaintiiTs 

costs  consequent  on  the  delay,  as  well  as  those  of  the  application.     The  rule  for  this  purpose  is 

abiolattf  in  the  first  instance. 
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value  of  40«.  The  object  of  the  present  app!ic»tion  was, 
that  the  present  sheriff'  might  distrain  the  late  sheritT  fur 
the  full  unount  of  the  debt  which  he  was  commanded  to 
levy,  together  with  the  costs  and  damages ;  and  also  a 
further  Bum  for  the  expenses  to  which  the  plaintiff  had 
been  put  in  consequence  of  the  misconduct  of  the  late 
sheriff,  and  also  for  the  costs  of  this  application.  He 
cited  PhUips  v.  Morgan  (a),  where  the  Court  had  granted 
a  similar  motion  on  the  authority  of  Raban  v.  Plaittow  {b). 

LiTTLBDALE,  J. — You  may  increase  the  issues  to  70/. 

Dowling  submitted  that  the  rule  ought  to  be  absolute  in 
the  first  instance. 

LiTTLBDALE,  J.  (after  consulting  with  Mr.  Hill,  the 
clerk  of  the  rules.) — The  rule  is  absolute  in  the  first  in- 
stance. 

Rule  granted, 
(o)  4B.&AI.6S2.  (fr)5Bur.2726. 


Cranch  t>.  Tregoninq  and  Others. 
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Ex  parte  Blunt. 

Ji^RLE  applied  on  the  first  day  of  term  for  leave  to  in-  Under  specui 
troduce  the  name  of  a  gentleman  named  Blunt  into  the  the  Go^^ 
Master's  list  of  persons  seeking  to  be  admitted  pursuant  ^^}^^  ^*  "•™* 

*^  **  "^  of  a  penon  ap- 

to  5  Reg.  Gen.  H.  T.  6  Will  4(a).  By  that  rule  it  was  plying  for  ad- 
ordered,  '^tbat  three  days  at  the  least  before  the  com-  an  attorney  to 
mencement  of  the  term  next  preceding  that  in  which  any  j^ft^"^^* 
person,  not  before  admitted,  shall  propose  to  be  admitted  ter's  list  on  the 

A.iiti^  11    11  «       fimtdayofterm, 

an  attorney  of  either  of  the  Courts,  be  shall  cause  to  be  although  the 
delivered  at  the  Master's  or  Prothonotary's  ofiice,  as  the  no?Sen*ri"en 
case  may  be,  instead  of  affixing  the  same  on  the  walls  of  "  **>/*«  *^y» 

•^        *  ^  ,  at  the  least  be- 

the  Courts,  as  now  required,  the  usual  written  notices.'*  fore  the  com- 
From  these  the  Master  is  to  make  a  list,  and  affix  the  tbe'term,"  pur- 
same,  on  the  first  day  of  term,  in  some  conspicuous  place  qI^^^^  ^^^* 
within  or  near  to  and  on  the  outside  of  each  Court.     This  6  WUL  4. 
being  the  first  day  of  term,  if  the  name  were  introduced 
into  the  list  put  up  by  the  Master,  all  the  notice  contem- 
plated by  the  rule  would  be  given  to  the  public.    The 
reason  of  the  notices  not  having  been  served  in  due  time 
before  the  term  was,  the  accidental  neglect  of  the  agent 
who  had  been  directed  to  take  the  necessary  steps  for  the 
applicant's  adnussion  as  an  attorney. 

LiTTLBDALE,  J. — I  think  the  name  may  be  introduced 
into  the  Ibt,  as  it  does  not  appear  that  the  omission  arose 
from  the  applicant's  own  neglect,  and  as  at  present  the 
profession  is  not  thoroughly  acquainted  with  these  new 
rules  as  to  the  admission  of  attomies. 

Application  granted. 

J.  Jervis  and  Wighiman  made  similar  applications  on 
the  same  day,  and  with  like  success. 

(a)  Ante,  Vol  4,  p.  554. 
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lime  to  piMd, 
lelonublt  U 
tea  o'dock  in 
the  moroIiiBln 

cbunbtn, 

pUatiiri  pro- 
cccdiogi^ 
altfaongb  it  i< 
wcU  known 
that  a  Judge 
doM  not  attind 
ai  chainbtra  at 
tbat  hour. 


Byi.es  W.Walter. 
JSUSBY shewed  cause  against  a  rule  nisi  obtained  by 
Piatt,  for  setting  aside  an  interlocutory  judgment  signed 
by  tbe  pluntifT.  It  appeared  by  the  afEdavits  tbal  tbe 
time  for  pleading  expired  on  the  3rd  of  November.  On 
tbat  day  the  defendant  took  out  a  summons  for  further 
time  to  plead,  and  made  it  returnable  at  ten  o'clock  on  the 
following  morning,  at  chambers.  At  eleven  o'clock,  when 
the  judgment  office  opened,  the  plaintifr(who  had  attended 
at  tbe  judge's  chambers  at  ten  o'clock,  and  found  that  no 
judge  was  there  or  expected  to  be  there)  signed  interlocu* 
tory  judgment  for  want  of  a  plea.  The  question,  there- 
fore, was,  whether  such  a  summons,  returnable  at  such 
an  hour  in  term  time,  amounted  to  a  stay  of  proceed- 
ings. If  it  did,  the  judgment  was  irregular;  if  it  did 
not,  the  judgment  was  regular.  Busby  contended  that 
such  a  summons,  so  returnable,  was  not  a  stay  of 
proceedings.  It  was  a  mere  trick  on  the  part  of  the 
attorney.  He  admitted  tbat  if  a  summons  were  made  re- 
turnable in  vacation  at  the  timethe  judgment  office  opens, 
on  the  day  after  the  lime  for  pleading  expires,  it  would 
amount  to  a  stay  of  proceedings,  as  in  the  case  of  fVellt  y. 
Secret  (a).     But  the  reason  why,  in  that  case,  it  operates 
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ter,  the  case  might  have  been  different.  But  with  such  a  1836. 
return  it  was  a  firaud  and  a  mere  nullity,  and  the  plaintiff* 
was  not  bound  to  take  notice  of  it.  It  could  not  there- 
fore operate  as  a  stay  of  proceedings.  The  judgment, 
consequently,  had  not  been  signed  too  soon,  and  was 
perfectly  regular. 

Plait t  in  support  of  the  rule,  contended  that  the  sum- 
mons did  operate  as  a  stay  of  proceedings,  if  it  was  made 
returnable  before  or  at  the  opening  of  the  judgment  office. 
The  fact  of  the  hour  at  which  it  was  made  returnable  be- 
ing an  unusual  one  did  not  prevent  its  operating  as  a  stay 
of  proceedings.  The  judge  could  make  the  summons 
returnable  at  any  hour  he  chose;  and  if  made  returnable 
before  or  at  the  time  for  signing  judgment,  it  was  obliga- 
tory on  the  plaintiff*.  There  was  nothing  extraordinary 
that  a  variation  should  exist  in  the  hour  of  making  a  sum- 
mons returnable.  According  to  the  old  practice,  sum- 
monses were  made  returnable  in  term  at  six  o'clock  in  the 
evening,  because  it  was  then  supposed  that  a  judge  had 
no  power  at  chambers  while  the  Court  was  sitting.  The 
circumstance,  therefore,  of  its  being  made  returnable  at 
ten  in  the  morning  did  not  interfere  with  its  validity.  It 
consequently  operated  as  a  stay  of  proceedings ;  and  the 
judgment  signed,  while  the  plaintiff^'s  proceedings  were 
stayed,  must  necessarily  be  irregular. 

CoLBRiDOE,  J. — The  question  is,  whether  the  plaintiff^ 
had  a  right  to  treat  the  summons  as  a  nullity.  I  think  he 
bad  no  such  right.  The  summons  may  have  been  made 
returnable  at  a  time  when  it  was  a  matter  of  notoriety  that 
the  judge  was  not  at  chambers ;  yet,  on  the  face  of  it,  the 
summons  appeared  to  have  been  issued  by  the  authority 
of  the  judge,  and  therefore  I  think  it  better  to  hold  that 
it  should  not  be  treated  as  a  nullity.  On  that  ground  the 
judgment  must  be  set  aside,  and  with  costs. 

Rule  absolute,  with  costs. 
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Judge  for  the 
rtUcfortbe 
iberiff  unia 
1.6  of  the 
Inlnpleadn 
Act,  it  It  need 


Matthews  p.  Sims. 
If  ID  order  for  JSUSB  Y  moved  for  the  costs  of  an  issue  which  h&d  been 
nude  bf  con-  tried  to  determine  a  question  as  to  the  ownership  of  cer- 
tain property  seized  by  the  sheriff,  and  in  which  the 
plaintiff  had  been  successful.  Aflcr  the  sheriff  had 
seized,  he  applied  for  relief  under  s.  6  of  the  1  &  S  Will. 
4,  c.  58  (the  Interpleader  Act).  It  had  been  determined, 
in  various  cases,  that  a  Judge  at  chambers  had  not  power 
to  make  an  order  for  the  sheriff's  relief,  but  that  the  Court 
alone  had  jurisdiction  for  that  purpose.  The  execution 
creditor,  and  the  claimant,  however,  vent  before  a  Judge 
at  chamberB,  and  he  by  consent  made  an  order  directing 
the  issue  in  question.  On  it,  the  plaintiff  succeeded ;  and 
the  difficulty  now  was,  whether,  as  the  Court  was  by  the 
above-mentioned  section  empowered  to  exercise  its  dis- 
cretion with  respect  to  proceedings  under  it,  the  present 
case  came  within  its  meaning ;  and  consequently,  whether 
the  plaintiff  ought  to  apply  to  the  Court  for  an  order  with 
respect  to  his  costs,  or  to  tax  them  at  once  like  a  success- 
ful party  in  any  other  proceeding. 


LiTTLEDALE,  J.,  feeling  some  doubt  on  the  point,  re- 

1  the  full  Courl. 
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1836. 

Ranger  v.  Blioh. 

f^HADWICK  JONES  moved  for    a    rule   nisi,  for  ifaphdntur 
judgment  as  in  case  of  a  nonsuit.     Issue  had  been  joined  ^^^^^!^^ 
m  the  month  of  July  last,  and  notice  of  trial  given  for  the  ting  eariier 

_  ...      «M^.   t       1  m  mi  .  thaniineces- 

first  sitting  m  Michaelmas  lerm.     Ibis  notice  was  not  carybythe 
countermanded;  but,  on  the  29th  of  October,  a  fresh  {iJ^courtfand 
notice  was  iriven  for  the  sittings  after  Michaelmas  Term.  **f  afterwwdt 

°  ^        "  ^  giTCt  another 

The  pkuntiff,  of  course,  did  not  proceed  to  trial  pursuant  nodce  of  trial 

to  his  first  notice.    Having  thus  given  a  notice  for  trial,  ung,  but  which 

and  not  proceeded  pursuant  to  it,  it  was  submitted  that  Juetime^*^ 

the  defendant  was  entitled  to  judgment  as  in  case  of  a  the  defendant 

is  not  entitled 
nonsuit.  to  judgment  as 

in  caie  of  a 

nonsuit,  al- 

Littlbdale,  J. — I  will  consider  the  case,  as  the  point  though  he  has 

,  not  proceeded 

IS  SOmewnat  new.  to  trial  under 

Cur.ady.Tult      t,'^'^' 


manded  it. 


LiTTLEDALE,  J. — I  think  the  defendant  is  not  entitled 
to  judgment  as  in  case  of  a  nonsuit.  The  plaintiff  was 
not  bound  to  proceed  to  trial  before  the  sittings  after 
Michaelmas  Term.  His  second  notice  of  trial  was  there- 
fore a  good  one.  It  does  not  appear  to  me  that  it  was  ne- 
cessary he  should  countermand  his  first  notice  previous 
to  giving  his  second.  The  case  of  Tyie  v.  Stevenson  (a), 
the  marginal  note  of  which  is  '*  Continuance  of  a  void  no- 
tice of  trial  may  operate  as  a  new  notice,  if  given  within 
regular  time,**  is  an  authority  in  point. 

Rule  refused. 

(a)  2  W.  Blacks.  1298. 
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The  Court  of 
K.  B.  tau  no 
juriidictloD  oTci 
ui  attornMj  of 
tlie  GnsI  9m- 
Koat  of  Walei 
for  miMonduct 
while  acdng 

raeter,  uolwith- 
■tuidiiig  the 
proTuioni  et 
ibellGKb  < 
&  I  Will.  4, 
e.  TO,  and  hii 
bkTiogbeoDme 

oftheK.B. 


In  the  Matter  of  John  Williams, 

r  .  WILLIAMS  shewed  cause  against  a  rule  nisi  ob- 
tained by  W.  H.  Watson,  requiring  an  attorney,  named 
Williams,  to  answer  the  matters  in  the  affidavit.  A  pre- 
liminary objection  was  taken  that  the  Court  had  no  juris- 
diction over  Mr.  Williams,  since,  at  the  time  of  the  transac- 
tion on  which  the  present  application  was  founded,  he  was 
not  an  attorney  of  the  Court  of  King's  Bench,  but  merely 
an  attorney  of  the  Court  of  Great  Sessions  in  Wales.  It 
was  true  that,  at  the  present  moment,  lie  was  an  attorney 
of  the  Court  of  King's  Bench ;  but  that  circumstance 
could  not  relate  back  so  as  to  give  this  Court  jurisdiction 
over  him  for  conduct  which  had  taken  place  while  he  was 
an  attorney  of  another  Court. 


W.  H.  Watson,  in  support  of  the  rule,  contended  that, 
by  the  operation  of  the  11  Geo.  4  &  1  Will.  4,  c.  70,  s. 
17,  Mr.  Williams  must  be  considered  as  subject  to  the 
jurisdiction  of  the  Courts  of  Westminster.  By  section  14 
of  that  statute,  it  was  provided,  that  all  the  proceedings 
before  the  Courts  of  Great  Sessions,  "  if  in  equity,  shall 
he  transferred  with  all  the  proceedings  thereoti  to  his 
Majesty's  Court  of  Chiincery.  or  Court  of  Exclieqi 
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Then,  by  section  17  of  the  same  act,  it  was  provided,  1836. 
"that  all  attornies  and  solicitors  now  actually  admitted,  i^  ^ij^Maitefof 
and  practising  in  any  of  the  said  Courts  of  Sessions  or  Williams. 
Great  Sessions,  may  be  admitted  as  attornies  of  the  said 
Courts  at  Westminster,  in  like  manner  as  is  now  or  may 
be  hereafter  prescribed  for  the  admission  of  other  per- 
sons as  attornies  therein,  upon  payment  of  such  sum  for 
duty,  in  addition  to  the  sum  already  paid  by  them  in  that 
behalf,  as  shall,  together  with  such  latter  sum,  amount  to 
the  full  duty  required  upon  admission  of  attornies  in  the 
said  Courts  at  Westminster."  In  the  present  case,  Mr. 
Williams  had  availed  himself  of  the  latter  section,  and  had 
become  an  attorney  of  the  Courts  at  Westminster.  As 
therefore  the  business  in  question  had  been  done  while 
Mr.  Williams  was  an  attorney  of  the  Court  of  Great  Ses- 
sions, and  all  the  business  of  that  Court  had  been  trans- 
ferred to  the  Courts  at  Westminster,  and  Mr.  Williams 
had  become  an  attorney  of  those  Courts,  he  had  brought 
himself  within  their  jurisdiction.  The  objection  therefore 
taken  on  the  other  side  was  completely  answered. 

LiTTLEDALE,  J. — Mr.  Williams  was  not  an  officer  of  this 
Court  at  the  time  of  the  transaction  in  which  it  is  sup- 
posed he  has  been  guilty  of  some  misconduct.  This  Court, 
therefore,  has  no  jurisdiction  over  him.  As  to  the  fact 
of  the  business  of  the  Court  of  Great  Sessions  having  been 
transferred  to  Westminster,  that  cannot  be  used  as  an 
argument  here,  because  it  was  transferred  to  the  Court  of 
Exchequer.  But,  if  it  had  been  transferred  to  this  Court,  I 
do  not  think  that  would  have  made  any  difference.  Then 
the  circumstance  of  his  admission  as  an  attorney  of  this 
Court  cannot  give  it  jurisdiction  over  him  in  respect  of 
his  conduct  existing  previous  to  his  admission ;  whatever 
jurisdiction  the  Court  of  Great  Sessions  might  have  had 
previous  to  its  aboUtion.  The  present  rule,  therefore, 
must  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 
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It  li  lufflcienl 
In  u  KffliliTlI 


The  King  p.  The  Sheriff  of  Stafford. 

JSUSBYmored  to  discharge  a  rule  for  an  attachment 

against  the  sheriifi  on  the  ground  of  a  defect  in  the  affi- 

davitofaervice  of  the  side-bar  rule.     The  affidavit  stated 

ofatrac,"       chat  the  deponent  had  served  the  under-sheriff  "  with  a 

the  word     °*    true,"  without  going  on  to  state  "  copy  of  tlie  rule  Iiere- 

""py."  unto  annexed :"  the  affidavit,  however,  went  on  to  state  that 

the  deponent  at  the  same  time  "  shewed  him  the  original 

of  the  said  rule."  The  affidavit  of  service,  it  was  submitted, 

could  not  be  considered  as  sufficient,  since  in  the  event  of 

an  indictment  for  perjurytit  would  be  difficult  to  assign  it 

on  such  an  affidavit. 


LiTTLEDALE,  J. — I  think  the  meaning  of  the  affidavit 
must  be  taken  to  be,  that  tbc  deponent  has  sworn  to  the 
service  of  "a  true  copy,"  although  the  word  "copy "is 
not  introduced  in  the  affidavit ;  and  I  also  think  that  an 
indictment  for  perjury  might  be  sustained  upon  it.  I 
cannot  therefore  grant  you  the  rule  prayed. 

Rule  refused. 
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extent,  the  Chief  Justice  suggested  that  it  should  be  re-  ^^f^ 
ferred  to  an  arbitrator.  The  parties  adopted  the  sugges-  ^^  ^^^^^ 
tion.  and  the  indictment,  with  certain  matters  in  difference,    ^      ^^ 

'  '  .  Shillibeer. 

was  referred  to  a  gentleman  at  the  bar.   He  held  a  meeting 
under  the  order  of  reference;  but  almost  immediately 
after  the  parties  had  appeared  before  him,  the  defendants 
refused  to  proceed  in  the  reference,  and  both  verbally  and 
in  writing  revoked  the  authority  of  the  arbitrator.    The 
learned  gentleman  to  whom  the  case  was  referred  discon- 
tinued his  proceedings  under  the  order,  for  the  purpose 
of  enabling  the  parties  to  take  the  opinion  of  the  Court  of 
King's  Bench  as  to  the  power  of  parties,  of  their  own 
accord,  to  revoke  the  authority  of  an  arbitrator,  since  the 
passmg  of  the  S  &  4  Will.  4,  c.  42,  s.  S9.    The  words  of 
that  section  were — "  The  power  and  authority  of  any 
arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any 
rule  of  Court  or  Judge's  order,  or  order  of  Nisi  Prius,  in 
any  action  now  brought,  or  which   shall  be  hereafter 
brought,  or  by  or  in  pursuance  of  any  submission  to  refer* 
ence  containing  an  agreement  that  such  submission  shall  be 
made  a  rule  of  any  of  his  Majesty's  Courts  of  Record, 
shall  not  be  revocable  by  any  party  to  such  reference 
without  the  leave  of  the  Court  by  which  such  rule  or 
order  shall  be  made,  or  which  shall  be  mentioned  in  such 
submission,  or  by  leave  of  a  Judge ;  and  the  arbitrator  or 
umpire  shall  and  may,  and  is  hereby  required  to  proceed 
with  the  reference,  notwithstanding  any  such  revocation, 
and  to  make  such  award,  although  the  person  making 
such  revocation  shall  not  afterwards  attend  the  reference ; 
and  that  the  Court,  or  any  Judge  thereof,  may,  from  time 
to  time,  enlarge  the  term  for  any  such  arbitrator  making 
his  award."    According  to  the  fair  construction  of  this 
section,  Bomptu,  Serjt.,  contended  that  the  parties  had 
no  power  to  revoke  the  authority  of  the  arbitrator.     In 
the  present  ease  an  order  of  Nisi  Prius  had  been  made, 
ooataining  the  usual  clause,  that  it  might  be  made  a  rule 


Shilliieir. 
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1836.  of  Court.  This  was  therefore,  in  terms,  one  of  those  in- 
TheKiNo  stances  to  vhich  the  statute  applied.  It  was  true,  that 
in  the  commencement  of  the  section,  the  word  "  action" 
was  mentioned;  but  the  immediately  subsequent  words 
were  much  more  extensive :  consequently,  the  circum* 
stance  of  this  reference  being  made  in  a  matler  wliich  had 
formed  the  subject  of  an  indictment,  could  not  uke  it  out 
of  the  operation  of  the  statute.  In  the  following  section, 
the  words  were  still  more  general.  But,  if  any  doubt  could 
exist  as  to  the  meaning  of  the  statute,  inasmuch  as  this 
was  a  remedial  act,  a  liberal  construction  ought  to  be  put 
upon  it.  The  object  of  the  Legislature  was  to  extend  the 
remedy  of  arbitration  by  preventing  parties  from  capri- 
ciously revoking  the  authority  of  arbitrators,  after  great 
incouTenience  and  expense  had  been  incurred.  It  was, 
therefore,  contended  on  these  grounds,  that  the  defen- 
dants could  not  revoke  the  authority  of  the  arbitrator 
without  obtaining  leave  for  that  purpose  from  the  Court 
or  a  Judge. 

The  Attorney-General,  Humfrey,  and  Knowles,  sup- 
ported the  rule. — They  submitted  that  it  was  quite  clear 
a  party  had  power  at  common  law  to  revoke  the  authority 
of  an  arbitrator.  The  question  then  was,  whether  the 
statute  had  deprived  him  of  that  power.    Under  any  cir- 
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to  indictments  or  other  criminal  proceedings,  the  parties         1836. 
have  not  been  deprived  of  their  common  law  right,  and      ^^^  ^^^^ 
therefore  they  have  power  to  revoke  the  authority  of  the  v. 

,  ,  Shillibber. 

arbitrator. 

Lord  Dbnmam,  C.  J. — We  are  of  opinion  that  this  is 
not  a  case  within  the  act.  If  it  is  not,  the  parties  are  not 
to  l>e  deprived  of  their  common  law  right,  to  revoke  the 
authority  of  the  arbitrator.  We  think  that  the  act  does 
not  apply  to  a  reference  of  an  indictment.  The  act  ap- 
plies, in  section  thirty-nine,  to  certain  specific  things — 
that  is  to  say,  to  rules  of  Court,  Judges'  orders,  orders  of 
Nisi  Prius  in  any  action,  or  by  or  in  pursuance  of  any  sub- 
mission to  reference  containing  an  agreement  that  such 
submission  shall  be  made  a  rule  of  Court.  These  words 
evidently  apply  only  to  civil  proceedings.  The  present 
agreement  to  refer,  although  made  in  pursuance  of  an 
order  at  Nisi  Prius,  is  not  such  an  agreement  as  was 
contemplated  by  the  Legislature  in  this  clause  of  the  act 
of  Parliament. 

Patteson,  J. — The  thirty-ninth  section  clearly  applies 
to  actions,  and  not  to  indictments.  The  whole  act  clearly 
contemplates  civil  cases  only.  It  first  mentions  actions, 
and  tlien  agreements  to  refer  in  pursuance  of  submissions, 
afterwards  to  be  made  rules  of  Court ;  thereby  only  pro- 
viding for  civil  cases.  The  present  case  being  a  criminal 
proceeding,  does  not  come  within  the  meaning  of  the  act. 

Williams,  J.,  concurred. 

Coleridge^  J. — This  case  is  neither  of  those  contem- 
plated by  the  act  of  Parliament. 

Rule  discharged. 


VOL.  V.  R  D.  P.  C. 


CAaSB  IN  THB  PRACTICE  COURT,  K.  B. 


Tbc  mil  of 
eeitiOTUial  (he 
iniupce  of  a 
deftndiDt  11 
»kcn  «w«y  by 
tbt  S5  Gm.  2, 
c  S6,  •.  10,  In 


The  King  c.  Fox. 

Sir  F.  pollock,  with  whom  was  Barstow,  applied 
for  a  rule  to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  for  the  purpose  of  removing  an  indictment  for 
keeping  a  gaming-house  from  the  Quarter  Sessions  for 
the  county  of  Middlesex,  at  which  it  had  been  found. 
The  application  was  made  on  tlie  part  of  the  defendant, 
and  the  question  was,  whether,  since  the  25  Geo.  2,  c.  36, 
8.  10,  aB  indictment  for  beeping  a  gaming-house  could  be 
remored  from  the  Quarter  Sessions  at  which  the  bill  had 
been  found.  The  words  of  the  section  were,  "  that  no 
indictmeDt  which  shall  at  any  time  after  the  said  ist  day 
of  June  be  preferred  against  any  person  for  keeping  a 
bawdy-bouse,  gaming-bou^c,  or  other  disorderly  house, 
shall  be  removed  by  any  writ  of  certiorari  into  any  other 
Court;  but  such  indictment  shall  be  heard  and  finally 
determined  at  the  same  General  or  Quarter  Session  or 
Assizes  where  such  indictment  shall  have  been  preferred, 
unless  the  Court  shall  think  proper,  upon  cause  shewn,  to 
adjourn  the  same,  any  such  writ  or  allowance  thereof 
notwithstanding."  The  language  of  the  section  was  gene- 
ral, and  it  was  therefore  immaterial  at  whose  instance  the 
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The  Kino 


The  rule  afterwards  came  on  for  discussion  before  the         1836. 
full  Court,  when  Sir  F.  Pollock  admitted  that,  on  a  fresh 
perusal  of  the  act  of  Parliament^  it  was  quite  clear  that  he  «. 

could  not  sustain  his  rule.  The  writ  of  certiorari  was  evi- 
dently taken  away  by  the  clause  of  tlie  act  in  question, 
where  the  application  was  made  at  the  instance  of  a  defen- 
dant. 

Rule  discharged. 


Salisbury  v.  Sweetheart. 

\y  HAD  WICK  JONES  moved  to  make  a  rule  to  com-  Senriceofiruie 
pule  abaolute,  on  an  affidavit  of  service.  The  deponent,  thehmdhldy  of 
oo  whose  affidavit  he  moved,  swore  to  a  service  of  the  rule  ^^^^  hoote  at 

which  the  de- 

uisi  ''  on  the  landlady  of  the  house  at  which  the  defen-  fendant  lodges," 
dant  lodged."  .  The  person  on  whom  the  service  had  been        "     ^  * 
eflfeoted  must  clearly  be  taken,  in  this  instance,  to  be  the 
agent  of  the  defendant 

LiTTLEDALE,  J. — I  do  uot  think  that  is  a  sufficient  ser- 
vice ;  because,  although  she  is  the  landlady  of  the  house, 
it  by  no  means  follows  that  she  is  an  agent  for  the  pur- 
pose of  receiving  papers  for  her  lodgers.  If  there  were 
anything  to  shew  that  she  was  such  an  agent,  the  case 
would  be  diffisrent. 

Rule  refused. 


Day  v.  Greenway  and  Another. 

AEARTIN  moved  to  stay  regular   proceedings  on  a  iiug.  Gm. 
bait-bond.    The  only  question  in  the  case  was,  whether  ^i7"J^'^' 
the  motion  ought  to  be  made  on  payment  of  cost^,  or  not.  <>>«  traMwiapioB 

^  of  thebail-p}o», 

in  the  caxe  of 
cdoncry  hail,  does  not  apply  where  bail  has  been  put  in  in  the  country  to  set  aside  regular  pro- 
occdiBf*  on  (he  bail«bond. 

9.2 


CASBb  IN  THE  PRACTICE  COUaT,  K.  B. 

By  1  R«g.  Gen.  Hilary  Term,  2  Will.  4,  a.  14  (a),  it  is 
ordered,  that  "  in  the  case  of  country  bail,  the  bail-piece 
shall  be  transmitted  and  filed  within  eight  days,  unless 
the  defendant  reside  more  than  forty  miles  from  London, 
and,  in  that  case,  within  fifteen  dayi^  after  the  taking 
thereof."  In  the  present  instance  bail  had  been  taken  in 
the  country,  the  defendant  residing  within  forty  miles  of 
London,  and  the  bail-piece  transmitted  within  eight  days 
after  it  was  taken.  The  question,  therefore,  was,  whether 
the  present  application  lo  stay  regular  proceedings  on  the 
bait*bond  ought  to  be  made  on  payment  of  costs  or  not. 

LiTTLEDALE,  J.  (after  consulting  with  Master  Bunce)— 
That  rule  does  not  afiect  the  time  allowed  for  putting  in 
bail,  where  an  assignment  of  the  bail-bond  has  been 
taken.  The  time  for  putting  in  bail  regularly  must  be 
according  to  the  extgency  of  the  capias.  The  application 
ought  to  be  made  un  payment  of  costs. 

Rule  accordingly. 

(o)  Ante,  Vol.  l,p,  1B5. 


Lydal  v.  Biddle. 
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CoLBRiDOEy  J. — You  canoot  proceed  to  substitute  his  1836. 
name  for  that  of  Lydal,  without  making  the  latter  a  party 
to  the  rule.  He  may  come  here  and  deny  the  fact  of  his 
having  refused  to  proceed ,  and  give  some  excuse  for  not 
proceeding.  You  may  have  the  rule  for  effecting  the  sub- 
stitution,  but  Lydal  must  be  made  a  party  to  it. 

Rule  nisi  accordingly. 


The  KiNO  V.  The  Sheriff  of  Middlesex. 

XC.  F.  RICHARDS  moved  to  set  aside  an  attachment  scmble,  that 
against  the  sheriff  for  not  bringing  in  the  body.     The  de-  ^'iT'toJS^io 
fendant  had  been  taken  in  vacation,  and  the  sheriff  being  ^  attachmeDt, 

pamianttollcg. 

ordered  to  return  the  writ,  he  returned  cepi  corpus.    He  Oen.  H.  T., 
was  then  ordered  to  bring  in  the  body.     He  did  not  com-  agiintttfaesiier- 
ply  with  the  exigency  of  this  order  in  due  time;  but  on  ^^^j^\^^' 
the  4th  of  October  the  defendant  was  rendered.    The  order  ia  Tac*- 
plaintiffafterwards  made  the  Judge's  orders  rules  of  Court,  thTbodyVaf 
and  on  the  12th  of  November,  he  applied  for  an  attach-  «?»<>'»«*»*•  ^«- 

'  ^'^  fendant  It  atter- 

ment,  to  which  he  was  entitled  under  Reg.  Oen.  Hilary  wanU  rendered 
Term,  3 Will.  4  (a);  but  although  he  was  entitled  to  his  ii  bound  to  ap- 
attachment  according  to  the  provisions  of  that  rule,  it  was  j^bmeiu^  *'' 
submitted,  that  he  ought  to  come  to  the  Court  promptly  in  promptly  in  the 

r         r    if         following  term. 

the  term  following  the  vacation  m  which  the  neglect^ 
which  constituted  the  contempt,  was  committed.  The 
question  was,  therefore,  whether^  under  these  circum- 
stances, the  application  to  set  aside  the  attachment  might 
not  be  made  without  payment  of  costs. 

Coleridge,  J. — I  think  the  plaintiff  ought  to  come 
promptly  to  the  Court  in  the  term  following  the  vacation 
in  which  the  contempt  is  committed,  in  order  to  obtain  his 

(a)  Ante,  Vol.  1,  p.  731. 


'**>  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

16M.  attaclinicfit.     Ydii  may  therefore  move  to  set  it  aside  witli- 

Thi  Kiira  *•"'  ni«kii^  the  payment  of  custa  a  part  d"  the  rule. 
Thi  Sb^or  Rule  accordingly. 


Fellc.  Tynk. 

A  DoHceaf  tiui  J.  SEOBALD  %htveA  cause  against  a  rule  nisi  obtained 
in  dua  amc,  »i:-  by  Steer  for  Betting  aside  the  verdict  found  for  the  plain- 
cording  lothr  .1, ,          .                     °                                                    ,                  '^ 
pncdMof  Ac  tiffin  this  case,  and  compelling   the  plaintiff  to  pay  (he 

although  apre-'  costsoftbe  application.  The  ground  on  which  the  rule 
TMoi  naiice  bu  j,g  j  bgen  obtained  was  an  alleged  irregularity  in  the  notice 
irhkhbrmd.  oftri^  Issue  WIS  joined  in  Easter  Term,  and  notice  of 
-  '.  trial  vasgiven  for  theadjournmentday  after  EasterTerm. 
By  the  practice  of  the  Court,  however,  there  was  no  ad- 
joununent  day  after  Easter  Term.  The  plaintiff,  of 
coursB)  did  not  proceed  to  trial,  but,  without  countermand- 
ing the  notice  already  given,  gave  a  fresh  notice  for  the 
SOlh  Janfl)  vhicb  was  the  adjournment  day  after  Trinity 
Tsmi.  The  plaintiff  proceeded  to  trial  on  this  notice, 
and  obtained  a  verdict,  the  defendant  not  appearing.  The 
defendant  obtained  a  rule  on  the  last  day  of  Trinity  Temi 
to  set  aside  the  notice  of  trial  and  all  subsequent  proceed- 
ii^s,  on  the  ground    that  the  plaintiff  was  irregular  in 


UlOHAHhUAB  TttAM,  7  WILL.  IV.  S47 

The  language  of  Mr.  Juatice  Blackatooe  wai  very  impor-^  1836. 
tanL  His  Lordship  said,  '^  there  is  no  settled  precise  form 
of  notice  required ;  it  is  sufficient  if  it  apprizes  the  defen* 
dant  with  certainty  that  the  plaintiff  means  to  proceed  to 
trial.  It  is  indiffisrent  whether  he  says,  I  renew,  or  I  con- 
tinue  the  former  notice,  provided  there  be  a  sufficient 
time,  according  to  the  rules  of  the  Court.  I  therefore 
Maak  this  is  in  itself  a  new  and  a  good  notice."  On  the 
principle  and  authority  of  that  case,  the  plaintiff's  pro- 
ceedings were  regular. 

Steer  appeared  to  support  the  rule. 

L1TTLBDALE9  J. — I  think,  on  the  principle  of  the  case 
cited  ki  mgumeat,  the  plaintiff  was  regular  in  proceeding 
to  trial  on  the  secondnotice.  It  having  been  given  in  due 
time  for  proceeding  to  trial,  according  to  the  practice  of 
the  Court,  it  must  be  considered  aa  a  fresh  notice  given 
in  due  iiiae.  No  countermand  of  the  former  notice  was 
oeceasary,  as  that  must  be  considered  a  nullity.  The 
plaiBtiff  was  therefore  regular  in  proceeding  to  trial  on  that 
notice.  The  present  rule  must  consequently  be  dischargedt 

It  was  afterwmrds  made  absolute  for  a  new  trial  on  cer- 
tain terms  agreed  between  the  parties. 

Rule  accordingly  (a). 

(a)  The  defendant  did  not  comply  with  the  terms,  and  the  plain- 
tiff had  judgment. 


Sj^atom  v.  Ujelap. 

JXOBINSON  shewed  cause  against  a  rule  nisi  obtained  A  writ  of  mI  fa. 
by  FF.  H.  Watson  for  setting  aside  a  writ  of  scire  facias,  in  vacation, 
on  Ae  gKmnd  that  it  was  tested  in  vacation  instead  of  rni'lll'uio?."*^ 

^  tne  proviiiont 

term  time.     He  admitted  that  the  objection  was  a  fatal  of  sect  12 

I  *      ^  1        111         n        .    .  »  .  ,     of  the  Unifor- 

one,  unless  the  Court  should  be  of  opinion  that  this  writ  imtyt)f  Process 
came  within  the  meaning  of  the  Uniformity  of  Process  Act,    ^^' 


HiAP. 


CASES  IN  THE  PRACTICE  COURT,  K.  B. 

wliich,  by  s.  IS,  allowed  nil  writs  issued  under  the  autlio- 
n%y  of  that  act  to  be  tested  on  the  day  on  which  tliey 
were  issued, 

W.  H.  Watson,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

LiTTLEDALE,  J. — I  do  not  think  the  writ  of  scire  facias 
does  come  within  the  meaning  of  the  Unifonnity  of  Pro- 
cess Act,  as  the  section  cited  only  applies  to  writs  issued 
by  virtue  of  that  act,  and  certainly  writs  of  scire  facias  are 
not  so  issued.  The  present  rule  must  be  made  absolute 
for  setting  aside  the  writ. 

Rule  absolute. 


Hitchcock  v.  Smith. 
ic«of.  ChADWICK  JONES  moved  lo  make  a  rule  to  com- 
",^^„  pute  absolute,  on  affidavit  of  service.  The  affidavit  on 
^^i^"  which  he  moved  stated  a  service  of  the  rule  nisi  to  have 
been  effected  "on  a  workman  on  the  premises  of  the  de- 
fendant." This,  he  submitted,  was  sufficient  service  of  a 
rule  to  compute.  Such  very  strict  service  of  rules  to  com- 
pute wu  not  required,  as  in  other  cases. 
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1836. 

Rex  9.  Templar  and  Others. 
{Before  the  Four  Judges). 

x^HAD  WICK  JONES  moved  for  a  rule  to  shew  cause  tim  Aum  of  an 

why  a  writ  of  certiorari  should  not  issue  to  remove  an  in-  j^^jj^^* 

dictment  for  a  conspiracy  from  the  Central  Criminal  Court,  in  point  of  Uw, 

The  indictment  contained  five  counts,  and  charged  the  deotgnrand 

defendants  with  a  conspiracy  to  obtain  a  sum  of  45/.  from  ^f^JrSo^ 

the  prosecutor,  by  selling  him  an  unsound  horse  for  a  nntonmawe 

it  from  tlio 

sound  one.  From  the  nature  of  the  indictment,  it  was  Central  crimi- 
dear,  on  the  authority  of  Rex  v.  Pywell  and  others  (a), 
where  it  was  held  that  an  indictment  will  not  lie  for  a  de- 
ceitful representation  and  warranty  of  the  soundness  of  a 
horse,  that  the  present  indictment  could  not  be  sustained. 
Under  these  circumstances,  difficulties  in  point  of  law 
might  arise,  which  would  be  more  properly  submitted  to  a 
superior  tribunal.  The  defendants  were  also  desirous  of 
availing  themselves  of  the  assistance  of  some  of  His  Ma- 
jesty's counsel^  and  of  having  the  indictment  tried  by  a 
jury. 


Lord  Denman,  C.  J. — ^We  do  not  think  that  the  cir- 
cumstance of  the  indictment  being  a  bad  one  is  a  suffi- 
cient ground  for  removing  it  from  the  Central  Criminal 
Court.  If  it  is  bad,  that  Court  can  deal  with  it  as  well  as 
this.  We  are  not  desirous  of  encouraging  applications  of 
this  sort. 

Patteson,  J.,  Williams,  J.,  and  Coleridge,  J.,  con- 
curred. 

Rule  refused. 

{a)  1  Stark.  402. 


sod  cases  in  the  practice  ouuttt,  k.  b. 

Phillips  v.  Chapman. 
It  H  regular  ID  A~NOfVLES  shewed  cause  against  a  rule  iiiBi  obtained 
cbuigcibe  by  R-  y-  Bichards  for  discharging  a  rule  for  changing 
J^2IJ^"_[^  the  venue  from  Middlesex  to  Surrey.  It  wa»  an  action 
■I  thi  mtm  for  ao  escape,  at  the  instance  of  the  plaintiif,  against  the 
iMBdini  ik>  Marshal  of  the  King's  Bench.  The  only  plea  which  the 
rh^ih».  -f  defendant  had  put  upon  the  record  was,  that  the  prisoner 
''"^SLa*'*"  ^'^  "**  escape.  The  defendant  having  obtained  a  rule 
i>«>afaw4h»'  for  changing  the  venue  on  the  commun  afBdavil,  it  was 
OnrtipnnM  wrved  at  the aame  time  as  the  plea  was  delivered.  It  was 
ft^m''^S^«i.  ol'i^Cted  on  behalf  of  the  plaintiff',  that  it  was  irregular  to 
undcruking  la  gerve  the  rule  and  deliver  the  plea  at  the  same  time, 
eiidcneeio  the  Tfais  waB»  hoH'ever,  the  practice  which  had  for  many  years 
oSf^iiir'  pK««led,  in  the  Court  of  King's  Bench,  as  well  as  the 
ling  ii.  other  Cuurta.     The  only  auttiority  in  support  of  the  ob- 

jection was,  a  cose  which  it  was  said  might  be  found  in 
Z  Strange. 

LiTTi^DALS,  J. — I  certainly  should   not  attach  much 
weight  to  a  case  in  Strange,  as  to  a  point  of  practice. 


Tl.  v.  Hichaids,  in  aupport  of  the  rule,  conlended  that, 
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mit  the  cause  of  action  to  have  arisen  in  the  county  of         1836. 
Surrey,  the  King's  Bench   prison  being  situate  in  that      p^^" 
county,  he  would  not  be  able  to  brin^r  back  the  venue  on  «• 

Chapmah 

the  ordinary  undertaking  to  give  material  evidence  in  the 
county  of  Middlesex.  This  difficulty  arose  from  the  prac- 
tice ofserving  the  rule  to  change  the  venue  and  delivering 
the  plea  at  one  and  the  same  time.  If  the  rule  to  change 
the  vanue  had  been  served  first,  and  an  adequate  time 
aflowed  to  elapse  between  that  aervice  and  the  delivery  of 
the  plea,  the  plaintiff  might,  if  he  had  thought  proper, 
have  safely  given  the  undertaking,  as  then  nothing  would 
bave  appeared  to  prevent  his  fulfilling  that  undertaking. 
But,  by  not  allowing  an  adequate  time  so  to  elapse,  the 
plaintiff  had  been  deprived  of  an  advantage  to  which  he 
was  fairly  entitled,  as  it  could  never  bave  been  the  inten- 
tion of  the  new  rules  of  pleading  to  deprive  plaintiffs  of 
rights  which  they  previously  possessed,  with  respect  to 
brinjpng  back  the  venue. 

LiTTLEDALE,  J. — Supposc  the  rule  for  changing  the 
venue  had  been  served  in  the  morning,  and  the  plea  de- 
livered in  the  afternoon,  or  even  a  longer  space  of  time 
to  bave  been  allowed  to  elapse,  the  plaintiff  would  have 
been  in  no  better  situation.  He  could  not  have  pre- 
vented the  defendant  from  pleading  the  plea  which  he 
has  pleaded,  and  then  the  plaintiff  would  be  in  the  same 
situation  with  respect  to  it  as  he  is  now.  If,  in  the  inter- 
val between  the  service  of  the  rule  and  the  delivery  of 
the  plea,  he  had  given  an  undertaking  to  produce  mate- 
rial evidence  in  the  county  in  which  the  venue  was  origi- 
nally laid,  he  would  not  be  able  to  fulfil  his  undertaking, 
since,  from  the  nature  of  the  issue  joined  between  the 
parties,  it  would  be  impossible  for  him  to  produce  such 
evidence.  The  present  rule  must  therefore  be  discharged, 
without  costs. 

Rule  discharged,  without  costs. 


CASES  IN  THE  PRACTICE  COUBT,  X.  B. 


Atkinson  and  Others  v.  Clean. 

It  ii  iodUpen-  frlLSON  moved   for  a  distringas.     The  affidavit  on 

"•^Jl^"**^'  which  he  applied  contained  the  usual  requisites  of  affida> 

lain  I  diatija-  vitB  for  the  purpose  of  obtaining  the  writ;  but  although 

kaar  ihould  be  th^  'WO  appointments  had  been  made  according  to  the 

Iht"ri^^"  P'actic*!  the  hour  had  not  been  mentioned  at  which  the 

nuking  the  ap-  person  endeavouring  to  effect  the  service  would  call  again. 

LiTTLKDALE,  J. — It  IS  now  the  clearly  settled  practice 
that  the  hour  must  be  mentioned  when  each  of  the  ap- 
pointments are  made.  You  are  therefore  not  entitled  to 
your  writ. 

Rule  refused. 


Pierce's  Bail, 
laairatiaof     JoVSBY  Opposed  bail,  on  the  ground  that  a  sufficient 
•onir,  tio  d«T»  notice  of  bail  had  not  been  given,  as  it  was  only  a  two 
iMwa^«tA,T«^  days' notice. 


Re»  Oen.  T.  T. 

I  WiiL  4;  *pd        J.  JervU  contended  that  that   was  sufficient  notice,  the 

(be  bet  of  nil 

brief  1  piinner  defendant  being  a  prisoner,  and   therefore  not   coming 


BAeT-w:   within   the  meaning  of  1  Reg.  Gen.  T.  T.  I  WUI.  4  {a). 
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dant  18  a  prisoner.    This  not  appearing,  the  notice  was         1836. 
primfi  fade  a  bad  notice.  PiEmcB'i 


J.  JerpUf  in  support  of  the  bail,  contended  that  it  was 
unnecessary  to  introduce  any  such  statement,  as  the  pkin- 
ti&  most  be  perfectly  aware  that  the  defendant  was  a 
prisoner.  The  case  cited  was  in  the  Exchequer,  and 
thb  Court  would,  of  course,  not  be  bound  by  the  prac- 
tice of  thaL 

LiTTLBDALE,  J. — It  appears  to  me,  that  this  is  a  suffi- 
cient notice.  By  the  old  practice  it  would  clearly  have 
been  sufficient  Then  the  new  rule,  which  has  required 
four  days*  notice  to  be  given,  has  been  held  by  all  the 
Courts  not  to  apply  to  the  case  of  prisoners.  They  there* 
fore  stand  in  the  same  situation  as  they  did  before  the 
promulgation  of  that  rule.  As,  then,  the  notice  would  have 
been  sufficient  before  its  promulgation,  I  think  it  is  suffi- 
cient now.  No  inconvenience  can  result  from  such  a  notice, 
because  the  plaintiffs  know  that  the  defendant  is  a  prisoner; 
and  when  the  rule  for  the  allowance  of  the  bail  and  the 
supersedeas  is  drawn  up,  the  officer  of  the  Court  will  be 
informed  in  whose  custody  the  defendant  is.  The  deci:>ion 
cited  is  not  by  the  full  Court  of  Exchequer,  or  I  .should 
consider  myself  bound  by  it. 

Bail  passed. 


Bail. 


Ex  parte  Minchin. 

JLfOWLING  moved  to  re-admit  an  attorney  without  a  An  attorney 
term's  notice  of  his  application  to  be  re-admitted.    The  J^un^droum. 
affidavit  on  which  he  moved  stated  that  the  attorney  had  »^f "«».»>«  f^- 

■^  mdmitted  with- 

regularly  served  his  articles,  been  admitted,  and  taken  out  out  the  usual 
bis  annual  certificate  regularly  down  to  the  15th  Novem-  whTrebe  Imi 
ber,  18S5.  At  that  time  his  last  certificate  expired.  He  ^5  fi^m  A*e 
was  unable,  from  distressed  circumstances,  to  take  out  his  ^^^  <<>  the  I7th 

NoTember. 
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annual  certificate  after  that  time.  An  improvement  hav- 
ing taken  place  in  his  circiimstancea,  he  had  been  desirous 
of  renewing  his  certificate ;  and,  knowing  that  he  would 
not  be  off  the  roil  for  a  year  from  the  expiration  of  his 
laat  certificate,  and  supposing  that  the  same  time  was 
allowed  him  in  that  case  after  the  15th  November  which 
attorney!  are  allowed  in  ordinary  cases,  that  is  to  say,  till 
the  KJtb  December,  he  had  not  applied  to  the  Stamp 
Office  until  the  17th  November.  He  then  ascertained 
that  he  ought  lo  have  applied  before  the  I.5th  of  that 
month.  He  had  therefore  come  promptly  to  the  Court 
(on  the  18th)  to  apply  for  re-ud mission.  His  affidavit 
admitted,  that  he  had  practised  during  the  uncertificated 
period,  but  stated  that  he  had  omitted  to  take  out  the  cer- 
tificate, from  no  fear  of  proceedings  being  taken  against 
him.  Notice  had  been  given  of  this  application  at  the  Stamp 
Office,  and  no  intimation  had  been  given  that  it  was  in- 
tended to  oppose  it.  Under  these  circumstances,  it  was 
hoped,  that  he  might  be  re-admitted  without  the  term's 
notice  usually  required. 

LlTTLEDALE,  J.  {after  Consulting  with  Master  Bunce.J' — 
I  think  he  may  be  re-admitted,  on  payment  of  twenty  shil- 
fings  fine  and  the  arrears  of  duty,  as  it  appears  to  have 
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▼let  OD  one  was  r^okr.    The  peculiarity  in  the  case  as         1836. 
to  the  other  was,  that  the  declaration  was  directed  to 
Mr.  Daniel  Scrii'en,  who  was  tenant  of  the  one  part,  and 
thesenricewas  sworn  to  have  been  on  Elizabeth  Beddoes, 
the  wife  of  the  tenant  of  the  other  part. 

L1TTLEDALE9  J. — That  will  not  do«  The  declaration 
is  directed  to  one  person,  and  the  service  is  on  another. 
You  are  therefore  not  entitled  to  your  rule. 

Rule  refused. 


Ellis  v.  Giles. 
rVlGHTMAN  applied  for  a  rule  nisi  for  an  attachment  if  a  defendant 

fi  .      g»  ,   .  J        rrii        will  not  take 

for  non-payment  of  money  pursuant  to  an  award,  ihe  the  copy  of  an 
affidavit  of  service  was  somewhat  peculiar.  The  depo-  '^i*^'^!^"^)^ 
nent  swore  that  be  had  endeavoured  to  serve  the  defen-  requisKea  of  a 
dant  with  a  copy  of  the  award  and  rule,  at  the  same  time  complied  with, 
shewing  him  the  original  of  each.  The  defendant^  however,  f^^^'rafenlli 
put  his  hands  behind  his  back,  and  swore  he  would  not  |]^^/*  attaeiH 
take  either.  The  deponent  then  demanded  the  sum  due 
pursuant  to  the  award,  and  left  the  copies  of  the  award 
and  rule  on  the  ground,  in  the  defendant's  presence. 

LiTTLEDALX,  J. — I  think  that  is  sufficient  to  entitle  you 
to  your  rule. 

Rule  nisi  granted. 


inent. 


Greenwood  9.  Dyer. 

rrHATELY  shewed  cause  against  a  rule  nisi  for  an  it  is  no  answer 
attachment  for  not  producing  a  certain  indenture  of  ap-  l^I^''em,'tSt 
prentieeship,  pursuant  to  a  Judge's  order.    An  order  had  ^^  Judge's 

order,  which 
has  been  made 
a  rule  of  Court,  has  not  been  personally  served,  if  the  rule  itself  has  been  regoUrly  served. 
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been  made  by  Mr.  Baron  Gumey  on  the  29th  July  last, 
for  the  delivery  of  the  indenture  in  question.  That  order 
was  never  personally  served,  but  was  afterwards  made  a 
rule  of  Court.  The  rule  was  personally  served,  but  it 
was  objected  that,  as  the  order  had  not  been  served, 
which  was  the  foundation  of  the  proceeding,  the  attach- 
ment ought  not  to  go. 

LiTTLiDALE,  J. — The  fact  of  the  order  not  having  heen 
served  is  immaterial,  as  the  foundation  of  the  contempt 
is  the  disobedience  to  the  rule  of  Court. 

Rule  absoluto. 


The  Kino  v.  The  Sheriff  of  Shropshire,  in  a  cause  of 

Chapfbll  v.  Bowdler. 

ApluDtiffhu     JbdRLE  shewed  cause  against  a  rule  obtained  at  the  in- 

w'^nMMt   "tsnce  of  the  baii  for  setting  aside  an  attachment  against 

lfJ«««w         the  sherifT,  on  payment  of  costs.     The  attachment  was 

to  Dill  u  IDT     regular,  and  therefore  the  only  question  was,  whether  it 

dniliiiiM 

tmnDntti 


^(^  ought  to  stand  as  a  security  or  not.  This  would  depend 
*■•«»"*>'■'''"  on  whether  the  plainiiff  had  lost  a  trial.  The  writ  was 
thereforcvben  gued  oQt  on  the  i5th  of  July,  and  on  it  the  defendant 
b^|!^^raca«ded   was  arrested.     On  the  23rd  a  Judge's  order  was  obtained 


Oi 
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liati  declared  on  the  29tli  of  July.     If  bail  had  been  per-        1836. 
fected  in  proper  time,  the  plaintiff  might  have  proceeded      ^y^^  j^^^^ 
to  trial  at  the  first  Sittings  in  Michaelmas  Term.     This,  *>- 

howeyer,  he  had  been  prevented  from  doing,  in  conse-  SHmopsnimB. 
quence  of  bail  not  having  been  perfected  in  due  time* 
He  had  consequently  lost  a  trials  and  therefore  the  at- 
tachment ought  to  stand  as  a  security.  By  5  Reg.  Gen. 
EL  T.  2  Will.  4  (a),  it  was  ordered,  **  that,  upon  staying 
proceedings,  either  upon  an  attachment  for  not  bringing 
in  the  body,  or  upon  the  bail-bond,  on  perfecting  bail 
above,  the  attachment  on  bail-bond  shall  stand  as  a  se- 
curity, if  the  plaintiff  shall  have  declared  de  bene  esse, 
and  shall  have  been  prevented,  for  want  of  special  bail 
being  perfected  in  due  time,  from  entering  his  cause  fnr 
trial,  in  a  town  cause,  in  the  term  next  after  that  in  which 
the  writ  is  returnable,  and,  in  a  country  cause,'  at  the  en- 
suing Assizes."  By  the  terms  of  this  rule,  therefore,  the 
plaintiff  was  entitled  to  have  the  attachment  stand  as  a 
security. 

LiTTLEDALE,  J.-^The  plaintiff  might  have  gone  to 
trial  at  the  third  sittings  in  the  term,  though  not  at  the 
first.  The  only  case  in  which  the  plaintiff  can  be  allowed 
to  have  the  attachment  stand  as  a  security  is,  where  he 
cannot  proceed  to  trial  in  the  term  next  after  the  return 
of  the  writ. 

Busby f  in  support  of  the  rule,  contended  that,  accord- 
ing to  the  language  of  5  Reg.  Gen.  H.  T.  2  Will.  4,  the 
plaintiff  had  not  lost  a  trial.  The  words  of  the  rule  were, 
**  from  entering  his  cause  for  trial,  in  a  town  cause,  in  the 
term  next  after  that  in  which  the  writ  is  returnable."  The 
clear  meaning  of  that  rule  was,  that  the  attachment  would 
stand  as  a  security,  if  the  plaintiff  were  prevented  from 
going  to  trial  at  all  in  the  term.     It  was  true,  in  the  pre- 

(fl)Ante,  Vol.  1,  p.  199. 
VOL.  V.  S  D.  P.  C. 
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Bent  case,  that  the  plaintiFT  could  not  have  proceedetl  to 
trial  at  the  first  sittings  in  the  term,  but  be  might  at  the 
third. 

LiTTLEDALE,  J. — By  the  old  practice  the  plaintiff  could 
not  have  had  the  attachment  as  a  security.  Now,  the 
question  ii,  irhetber,  under  the  new  rule  of  H.T.  2  Wilt. 
4,  he  is  entitled  to  it.  That  rule  says,  that  the  attach- 
ment ^lall  stand  as  a  security,  if  the  plaintiff  shall  hare 
declared  de  bene  esse,  and  shall  have  been  prevented, 
for  want  of  special  bail  being  perfected  in  due  time,  from 
entering  bis  cause  for  trial,  in  a  town  cause,  "  in  the  term 
next  after  that  in  which  the  writ  is  returnable."  That,  of 
course,  means  in  any  part  of  the  term.  The  plaintiff  could 
not  have  proceeded  to  trial  in  this  casie  at  the  first  sittings 
in  the  term.  The  rule,  however,  makes  no  distinction  be- 
tween the  first,  second,  and  third  sittings,  and  according 
to  the  old  practice  there  was  no  such  distinction.  As, 
therefore,  the  plaintiff  might  have  proceeded  to  trial  at 
the  third  sittings,  I  think  the  rule  ought  to  be  made  ab- 
solute for  staying  proceedings  on  payment  of  costs,  with- 
out the  attachment  standing  as  a  security. 

Rule  absolute  accordingly. 
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tot  a  month  previousj  and  that  the  did  not  know  when  he         lBd6. 
would  return.  „,  ' 

Thomas 
«. 

CoLKRiDOB,  J. — I  think  that  is  a  suflScient  service;     r^Jj^oh. 
you  may  therefore  take  your  rule. 

Rule  granted. 


Nbwnham  v.  Hanny  and  Others. 

v.  •/•  WILLIAMS  shewed   cause  against  a  rule  nisi  Where  the 
obtained  by  Clea$by  for  setting  aside  the  interlocutory  cianltion'u  de- 
judgment  signed  by  the  plaintiff*  in  this  case,   on   the  liv^redonthe 
ground  of  irregularity.     The  irregularity  complained  of  on  which  it 
waa,  that  the  declaration  had  been  delivered  on  a  day  contrary  to  i 
subsequent  to  that  of  which  it  bore  date.   It  was  delivered  ^' wur.'/*' 
on  the  26tb  of  October,  and  was  dated  the  25th.    The  (pleading  ruiei), 

.     ,  •         1  1    1      ^  t  ▼  it  If  an  irregula- 

judgmenty  however,  was  not  signed  until  the  4th  of  Novem-  nty,  wiuch  it 
ber.    It  being  a  country  cause,  the  defendant  was  en-  uylng  to^c^e 
titled  to  eight  clear  days*  time  to  plead.  That  nymber  of  fro^^h^'^JJh 
dear  days  had  been  given  between  the  delivery  of  the  de-  of  October  to 
and  the  signing  of  the  judgment.     The  defen-  Norember. 


dant  had  five  clear  days  in  the  month  of  October,  and 
three  clear  days  in  the  month  of  November.  So  far, 
therefore,  as  the  defendant  was  substantially  interested, 
he  had  obtained  all  the  time  for  pleading  to  which,  by  the 
practice  of  the  Court,  he  was  entitled.  But  it  was  said 
that  the  day  of  the  delivery  not  being  the  same  as  the 
date  of  the  declaration,  it  was  irregular,  as  being  in  con- 
travention of  1  Reg.  Oen.  H.  T.  4  Will.  4  (a).  The  words 
of  that  rule  were,  that  ''every  pleading,  as  well  as  the  de- 
claration, shall  be  intitled  of  the  day  of  the  month  and 
year  when  the  same  was  pleaded,  and  shall  bear  no  other 
time  or  date ;  and  every  declaration  and  other  pleading 

(a)  Ante,  VoL  2,  p.  313. 
s2 


CASES  IN  T[IE  PRACTICE  COURT,  K,  B. 

shall  bIbo  be  entered  on  the  record  innde  up  for  trial,  and 
on  the  judgment  roll,  under  the  duta  of  the  day  of  the 
month  and  year  when  the  same  respectively  took  place, 
and  without  reference  to  any  other  time  or  date,  unless 
otherwise  specially  ordered  by  the  Court  or  a  Judge." 
The  object  of  this  rule  evidently  was  to  prevent  parties 
from  being  deprived  of  the  full  number  of  days  to  which, 
by  the  practice  of  the  Court,  they  were  entitled,  in  con- 
sequence of  the  opposite  party  not  delivering  or  filing  the 
different  pleadings  in  the  cause  on  the  day  of  which  they 
bore  date.  But  in  the  present  instance  the  defendant 
baa  been  allowed  the  full  time  to  which  he  was  entitled 
according  to  the  practice  of  the  Court.  -At  most,  there- 
fore, the  objection  amounted  to  a  mere  iiregularily  ;  and 
the  defendant  should  have  come  to  the  Court  within  a 
reasonable  time  after  he  became  acquainted  with  the  irre- 
gularity. Now,  he  mu^t  have  become  acquainted  with  it 
on  the  26th  of  October,  on  the  delivery  of  the  declaration ; 
but  no  application  was  made  to  the  Court  until  the  9th  of 
November.  By  his  laches  then  he  had  waived  the  irregu- 
larity. In  Fffitn  V.  Kemp  (a)  it  was  held  that  a  motion  to 
set  aside  proceedings  for  irregulnrily  was  too  late  after 
a  lapse  of  seven  days;  and  in  Scott  v.  Cogger {b)  the 
Court  held  an  application  to  set  aside  an  interlocutory 
judgment  for  irregularity,  after  notice  «f  inquiry  on  the 
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time  without  coining  to  the  Court,  ifi  order  to  avail  him*         1836. 
self  of  the  objection.  ^^^u 


•  Cleasbjf,  in  support  of  the  rule,  contended  that  the 
cases  cited  were  totally  inapplicable.  The  objection  to 
the  plaintiff's  proceedings  was,  that  the  declaration  had 
been  delivered  on  the  26thi  it  being  dated  on  the  35th. 
The  question  then  arose  as  to  the  time  within  which 
advantage  ought  to  be  taken  of  that  objection.  Mr. 
TiM  (a)  laid  down  the  rule  in  these  terms — ''  The  appli- 
cation to  set  aside  proceedings  for  irregularity  should  be 
made  as  early  as  possible,  or,  as  it  is  commonly  said,  in 
the  first  instance ;  and  when  there  has  been  any  irregu- 
larity, if  the  party  overlook  it,  and  take  subsequent  steps 
in  the  cause,  he  cannot  afterwards  revert  back  to  the 
irregularity  and  object  to  it."  No  doubt,  if  the  party  who 
seeks  to  complain  of  the  irregularity,  takes  a  step  after 
the  alleged  irregularity  has  arisen,  he  waives  it.  But  the 
circumstance  of  the  opposite  party  taking  a  step  does  not 
deprive  the  former  party  of  his  right  to  object.  He  has  a 
right  to  wait  until  he  sees  that  his  opponent  intends  to  act 
on  the  irregular  step.  In  Moffat  v.  Carter  (b)  it  was 
held  that,  where  a  notice  of  declaration  was  a  nullity,  the 
defendant  was  not  obliged  to  apply  to  set  aside  tlie  judg- 
ment signed,  for  want  of  a  plea,  until  notice  of  a  writ  of 
inquiry.  The  defendant,  therefore,  was  not  bound  to 
come  to  the  Cour  tuntil  judgment  had  been  signed.  But, 
at  any  rate,  notice  was  given  in  the  present  case  to  the 
plaintiff,  that,  unless  the  declaration  was  waived,  an  ap- 
plication would  be  made  to  the  Court  to  set  it  aside.  In 
Topping  V.  Fuge  ^  Ingram  (c)  the  plaintiff  served  irregu- 
'  lar  process  on  the  defendant.  The  latter  gave  notice  of 
the  irregularity,  and  that,  if  the  plaintiff  proceeded  on  it, 

(a)  Pracdce,  Vol.  1,  p.  613,  9th  edit.  (6)  2  N.  R.  75. 

(c)  6  Taunt.  330. 


V. 

Hannt. 
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1698.        Ae  de&Dclailt  would  move  to  set  aside  the  proceedings. 

„  ,      The  Conrt  there  held  that  this  iras  an  exception  to  the 

K  ordmary  rale,  that  the  part;  applying  to  set  aside  irregu- 

kr  praaeedings  must  come  before  the  other  party  has 

taken  an;  other  step  in  the  cause. 

XdT^EUU)Al<E»  J. — I  think  the  fact  of  the  declaration 
lia^riqg  fltifn  delivered  makes  a  difference.  If  it  had  been 
fflfd  mfd .  notice  given,  the  defendant  might  never  ba,t9 
^fkan  it  oat  «f  the  office. 

Gaiubg  cited  HiU  v.  Parker  (a),  where  the  Court  held 
Aat  •  DOtiee  of  declaration,  served  with  a  copy  of  a  writ, 
ia  bad ;  apd  the  defendant  is  in  time  to  take  advantage  of  it, 
if  lie  eovea  to  the  Court  immediately  aSiet  the  next  step 
the  pluBtiff  takes. 

IdXTUBDALE,  J.,  referred  to  the  cases  of  Smiih  v. 
C3arie(fii,  where  it  was  held  that  interlocutory  judgment 
cannot  be  set  aside,  because  the  notice  of  declaration  is 
itr^nlari  and  Hintoa  v.  Stevens  (c),  vbere  it  was  held 
diat  an  otgection  to  a  notice  of  declaration,  on  the  ground 
(tf  variaoce  from  the  writ,  must  be  taken  within  four  days 
fron  tbe  time  of  serving  the  notice,  whether  in  t^m  or 
vacation. 


NlWNHASI 

V. 

Hannt. 
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that  the  application  to  set  aside  the  judgment  was  too         1836. 
late.    The  objection  taken  to  the  declaration  only  amounts 
to  an  irregularity  in  not  complying  with  the  rule,  without 
haying  the  effect  of  misleading  the  defendant  as  to  the 
time  of  pleading,   as  the  plaintiff  did  not  actually  sign 
judgment  until  eight  days  from  the  time  of  delivery,  when 
he  was  fully  entitled  to  sign  it.    There  are  cases  in  which 
the  Court  has  decided  that  the  complaining  party  may  wait 
until  the  ofienduig  party  has  taken  a  fresh  step  before  he 
applies  to  the  Court ;    but  there  are  several  other  cases 
in  which  it  has  been  held  that  he  cannot  do  so.     If  this 
bad  been  the  case  of  a  notice  of  declaration,  instead  of  a 
delivery  of  a  declaration,  I  think  the  defendant  would  not 
have  been  bound  to  come  to  the  Court  till  after  the  judg- 
ment had  been  signed,  and  then  this  application  would  not 
have  been  too  bite.   But  here  the  defendant's  attention  was 
called  to  the  irregularity  by  the  delivery.     One  would,  of 
eonrae,  suppose  that  this  objection  would  have  formed  the 
subject  of  discussion  at  the  time  when  the  defendant  con- 
sidered the  period  left  him  for  pleading.    In  applications 
on  the  ground  of  irregularities  in  the  writ,  it  is  now  the 
recognised  rule  that  the  defendant   must  come  to  the 
Court  before  the  time  for  appearance  is  out ;  because  the 
objection,  whatever  it  may  be,  must  have  come  to  the 
knowledge  of  the  defendant  before  the  expiration  of  that 
period.    So,  in  the  present  case,  you  ought  to  have  ap- 
plied to  the  Court  within  the  time  allowed  for  pleading, 
because  at  that  time  you  must  have  been  aware  of  the 
objection.      The  present   rule  must   therefore  be   dis- 
charged, but  without  costs. 

Rule  discharged,  without  costs. 
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The  Courl  will 

10  ■  rule  foi 
Mcuritj  tot 
ciMti,  the  term 
df  ifae  defendiut 
bdng  ai  libertjr 
(oiigii  Judg- 
ment u  in  ca«a 
of  >  noMidl,  if 
ibe  ucarit)' 
■hoatd  ODt  be 


Kelly  c.  Bkown. 

jf  HE  Atiomey-General  moved  for  a  rule  to  shew  cause 
why  the  plaintiff  in  tins  case  should  not  give  security  for 
costs  within  fourteen  days,  or  why,  in  the  alternative,  the 
^efendai:t  should  not  be  allowed  to  sign  judgment  as  in 
ciiie  of  a  nonsuit  absolute.  It  was  an  action  on  a  hfe 
policy  of  insurance,  and  the  action  had  been  commenced 
in  the  month  of  February,  in  the  year  1835.  The  plaintiff 
was  resident  in  Ireland,  and  was  an  Iriahman.  The  action 
v^  brought  under  very  vexatiuus  circumstances,  which 
were  disclosed  in  his  affidavit,  among  others  that  the 
plaintiff  was  quite  insolvent.  There  was  consequently  no 
kind  of  pruhabihty,  or  even  possibility,  that  he  would  be 
able  to  give  security  for  costs.  The  only  mode,  there- 
fore, in  which  the  defendant  could  free  himself  from  such 
vexatious  proceedings,  was  to  obtain  a  rule,  with  the  alter- 
native proposed,  of  enabling  the  defendant  to  sign  judg- 
ment as  in  case  of  a  nonsuit,  if  security  for  costs  should 
uot  be  given  by  the  plaintiff  within  fourteen  days. 


LiTTiiBDALB,  J.— You  Cannot  have  the  rule  in  the  form 
you  pray,  with  the  alternative  of  signing  judgment  as  in 
case  of  a  nonsuit;  you  can  only  have  it  with  the  ordinary 
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but  I  do  not  think  that  I  can  assist  you.     You  can  only         18d6. 
have  the  rule  in  the  usual  form,  which  will  operate  as  a 
stay  of  the  plaintiflTs  proceedings. 

Rule  accordingly. 


Fry  v.  Chapman. 

r.  LEE  shewed  cause  against  a  rule  nisi  obtained  by  in  «n  actioii 
/?.  F.  Richards  for  entering  a  nonsuit  in  this  cause,  or  for  ^I^jJ^  i^ 
a  new  trial,  on  the  ground  of  a  defect  in  the  evidence  pro-  i»  not  a  ground 

.     .  for  nonfuit  that 

duced  in  support  of  the  plaintiff's  case.     It  was  an  action  the  plaintiff 
for  use  and  occupation,  and  was  tried  before  the  sheriff.  duMawJtoii 
The  plaintiff  proved  his  case,  without  producing  a  written  JUJ*^^^^  ^w 
agreement  under  which  the  premises  were  held,  and  ob-  premiaet  an 

•       •  -»•      f      ^w       mi  !•       •  held,  if  the 

tamed  a  verdict  for  51,    The  present  application  was  to  eridenoe  given 
set  aside  that  verdict  and  enter  a  nonsuit,  on  the  ground  {q  gopJort  of 
that  the  plaintiff  was  bound  to  produce  the  written  agree-  ^^JJ!,^,, 
ment  under  which  the  premises  were  held.     V.  Lee  now  existence  of 
submitted  that  this  was  no  objection  to  the  verdict.     If,  mentr^*^'^* 
in  the  course  of  proving  his  case,  the  plaintiff's  evidence 
bad  disclosed  the  existence  of  a  written  agreement  under 
which  the  defendant  held,  of  course  he  must  have  pro- 

■ 

duoed  it ;  but,  as  he  had  been  able  to  conclude  his  case 
without  such  a  disclosure,  no  objection  existed  to  the  ver- 
dict. It  was  truie  that  the  defendant  had  afterwards  pro- 
duced the  agreement,  but  that  was  for  his  discretion  in 
the  management  of  his  own  case.  The  present  rule  ought, 
therefore,  to  be  discharged. 

LiTTLEDALE,  J. — It  appears  to  me  that  the  non- pro- 
duction of  the  written  agreement  is  no  ground  for  setting 
aride  the  verdict.  If  the  plaintiff  was  able  to  conclude  his 
case  without  disclosing  the  existence  of  a  written  agree- 
mentj  he  was  not  obliged  to  produce  it. 

JL  V.  Richards  admitted  that  he  could  not  sustain  his 
rule  on  that  ground. 
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1836.  LtTTLEDALB,  J.,  after  entering  into  the  other  facts  of 

p^,  the  cuei  granted  a  new  trial  on  payment  of  coats. 

Ctftni**.  Rule  accordingly. 


WbrrekplifaK 
liffbudgiKd 
(O  iatarlacuUuy 
ja^iMai,l(ir 

theidaiiitir 
gi*ci  iwdea  of 
bit  laUDiion  to 
■bandon  il, 
bui  doei  not 
■clo«Uj  tliilu 
i[  out,  tha  dc- 


ibe  Court  to 
Mt  it  uUti 
but  tbe  Conn- 
ditdu^eda 
rule  fortlMt 
pnrpoie  with- 


Robinson  v.  Stoddakt. 
PeTBRSDORFF  shewed  cause  against  a  rule  nisi 
which  had  heen  obtained  hy  Dowling  for  setting  aside  an 
interlocutory  judgment  for  irregularity.  The  declaration 
had  been  delivered  on  the  27lh  of  October,  indorsed  to 
plead  in  four  days.  This  time  would  expire  on  the  31st 
On  that  day  the  defendant  obtained  four  days'  further 
time  to  plead.  On  the  3rd  of  November  the  defendant 
delivered  pleas,  which,  not  being  signed  by  counsel,  were 
irregular.  On  the  ith,  the  pleas  were  again  delivered, 
with  coimsel's  signature.  On  the  morning  of  the  5th,  at 
the  opening  of  the  office,  the  plaintiff  signed  judgment  as 
for  wont  of  a  plea.  An  application  was  then  made  to  the 
pIuntilFto  abandon  his  judgment.  This  be  agreed  to  do, 
but  refused  to  pay  any  costs  to  the  defendant  for  search- 
ing; and  although  be  had  agreed  to  abandon  the  judg- 
ment, he  did  not  strike  it  out  of  the  book.  Petersdorff 
admitted  that  the  judgment  roust  be  considered  as  irregu- 
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L1TTLEDALB5  J. — It  does  not  appear  that  the  defendant        1836. 
asked  the  plaintiff  to  strike  out  the  judgment     Having      "^  ^ 
given  notice  that  they  abandoned  it,  I  do  not  think  there  v. 

was  any  occasion  for  the  defendant  to  come  to  the  Court. 
But  as,  strictly  speaking,  the  defendant  had  a  right 
to  have  the  judgment  struck  out,  the  rule  may  be  dis- 
charged, without  costs. 

Rule  discharged,  without  costs. 


Stoddaet. 


Lewis  v.  Hilton. 

\yHILTON  shewed  cause  against  a  rule  nisi  obtained  itiinoobjec- 
hylLV.  Richards  for  a  new  trial,  on  the  ground  of  im-  o?J.rf?il^ 
proper  admission  of  evidence  on  the  part  of  the  defendant,  of  aet-off  that 

.  th«7  are  headed 

It  was  an  action  for  the  recovery  of  a  surgeon's  bill,  and  in  a  different 
was  tried  before  the  under-sheriff  of  Cardigan.    The  de-  £^^uii*"^ 


fendant  obtained  a  verdict.  A  set-off  having  been  pleaded  ^^^^J*  j. 
at  the  time  of  the  delivery  of  the  plea,  the  particulars  of  they  have  not 
it  were  attached.    The  action  was  brought  in  the  Court  pursuant  to  a 
of  ELing's  Bench,  but  the  particulars  were  headed  in  the  ^'*'^''  **'^- 
Exchequer.     At  the  trial,  after  the  plaintiff  had  proved 
bis  case,  the  defendant  proposed  to  give  evidence  of  his 
set-off.    It  was  then  objected  on  the  part  of  the  plaintiff, 
that,  as  the  particulars  were  headed  in  the  Exchequer, 
they  could  not  be  used  in  a  cause  tried  on  a  King's  Bench 
record.  No  evidence,  therefore,  could  be  received  in  sup- 
port of  the  plea.    The  under-sheriff  overruled  the  ob- 
jection, admitted  the  evidence,  and  the  defendant  had  a 
verdict.    It  was  now  sought  to  set  aside  that  verdict,  and 
obtain  a  new  trial,  on  the  ground  that  the  ruling  of  the 
sheriff  with  respect  to  the  particulars  was  wrong. 

Littlsdalb,  J. — I  think  that,  as  there  was  no  order  of 
the  Court  of  Exchequer,  or  of  a  Judge  of  it,  for  the  de- 
livery of  the  particulars,  there  was  no  objection  to  using 
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them,  although  they  were  headed  in  a  difTerent  Court  from 
that  in  which  the  action  was  brought. 

The  rule  for  a  new  trial  whij  afterwards  made  absolute, 
on  terms. 

Rule  absolute  accordingly. 


WyaTT  v.  PRtBBLi:. 

Tb«  Mi«i«-       HvMFRE  Y  moved  for  leave  to  enlarce  a  rule,  under 

'Dwatof  one  role  ° 

b  1  Tjoktion  of  these  circumstances : — A  rule  nisi  for  an  attachment  had 
oDciDthe  been  obtained  by  Ilumfrey  on  a  former  day  against  an 

wUdOa  dni'wa  "ttofney,  for  not  delivering  his  bill,  pursuant  to  a  Judge's 
up  with  ■  t»*i  order,  subaequently  made  a  rule  of  Court.  Archbold 
offcocacdiligi.        ^  ,        ,  i         ■  -  ■     i      ■        i     r      ■ 

afterwards  obtained  ft   rule  nisi  to  rescind   the  Judge  s 

order,  and  a  part  of  the  rule  was,  "  a  stay  of  proceed- 
ings." The  attorney  on  whose  part  Humfrey  had  ap- 
plied, was  not  aware  that  personal  service  of  the  rule 
nisi  for  the  attachment  was  necessary,  and  therefore  only 
served  it  at  the  defendant's  dwelling-house.  The  present 
application  was  consequently  made  to  enlarge  the  rule  nisi 
for  the  attachment  until  the  last  day  of  the  term,  in  order 
to  give  the  applicant  an  opportunity  of  effecting  per- 
sonal  aervice.     'I'he  only  Jifficuky  was,  whether  such 
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1836. 

Cassbll  r.  Lord  Glengall  and  Another. 

AtEER  moved  to  set  aside  a  warrant  of  attorney,  and  The  Court  wui 
the  judgment  signed  thereon,  on  the  ground  of  a  defect  in  °j*|^2on°*'^'t 
the  memorial  of  the  annuity,  the  payment  of  which  the  ^ide  &  wamuit 

«  111  ny*       t        of  attorney,  and 

warrant  of  attorney  had  been  given  to  secure.    The  de-  tbe  judgment 
feet  was,  that  the  name  of  only  one  of  the  grantors  and  "^^^ta 
one  of  the  grantees  had  been  introduced,  there  beins  two  ftayofproceed- 

ingt  hi  an  action 

grantors  and  two  grantees.     On  the  warrant  of  attorney,  againat  the 
judgment  had  been   signed,   and  a  writ  of  fi.  fa.  issued  llf^ged  &ke  n- 

and  executed.     The  sheriff  had  made  his  return  to  the  ^"^  ^  the  exe- 
cution sought  to 

writ^  of  nulla  bona.  The  plaintiff  in  the  action,  then  beietaiide. 
commenced  proceedings  against  the  sheriff  for  a  false  re- 
turn. It  was  wished  to  engraft  on  the  rule  for  setting 
aside  the  warrant  of  attorney,  and  all  proceeding  under  it, 
tbe  term,  that  the  proceedings  in  the  action  against  the 
sheriff  should  be  stayed. 

LiTTLEDALE,  J. — That  must  be  made  the  subject  of  a 
separate  application.  You  cannot  make  it  part  of  your 
rule  to  stay  proceedings  against  the  sheriff,  on  this  appli- 
cation to  set  aside  the  warrant  of  attorney.  You  may 
take  your  rule  for  the  latter  purpose  only. 

Rule  accordingly. 


Haywood's  Bail. 

JuVMLEY  Of  posed  bail,  on  the  ground  that  an  altera-  it  u  no  objec- 
tion had  been  made  in  the  bail-piece,  in  the  name  of  one  fi^Jon^of  laif ' 
of  the  bail     The  name  had  originally  been  written  "  Hay-  *^'  *"  altera- 

'^      tien  haa  been 

ward^"  but  it  had  been  altered  to  ''Haywood."    No  ex-  made  in  the 

liail-piece,  in 
the  name  of  one 
ofthe  bail,  if  the  officer  Uking  the  bail  hai  placed  hia  initials  againat  the  alteration. 
The  fret  of  an  attachment  having  been  obuined  against  the  sheriff  for  not  bringing  in  the  body 
U  no  objection  to  the  Justification  of  bail. 
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1836.        planation  was  given  as  lo  tlic  cause  of  this  alteration,  but 

HAtwooD'i     '"C'c'y  '^c  initiiils  of  tlic  commissioner  before  whom  the 

B*U-         efiBdftvit  was  sworn  were  put  in  the  margin  opposite  the 

alteration.     In  the  affidavit  of  due  caption  the  name  was 

Haywood. 

LiTTLBDALE,  J. — It  is  not  necessary  that  any  explana- 
tion should  be  given  of  the  cause  of  tlie  alteration,  if  the 
person  taking  the  bail  has  put  his  initials  opposite  the  al- 
teration. 

Lumley  then  objected  that  it  was  too  late  to  put  in  bail, 
because  an  attachment  had  already  been  obtained  on  the 
7th  of  November,  returnable  on  the  14th,  for  not  bringing 
ID  the  body. 

LiTTLBDALE,  J. — That  is  no  objection  to  the  bail  justi- 
fying. I  do  not  say  what  maybe  the  effect  of  the  justifi- 
cation; but  valeat  quantum. 

Bail  passed. 


Black  v.  Cloup. 
!■  to  tarn-    ^-  HUGHES  moved  to  make  absolute  a  rule  to  compute. 
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On  a  subsequent  day,  S.  Hughes  applied  on  an  amended        1836. 
affidavit,  shewing  the  inquuries  and  efforts  made  to  find  the  " 

defendant ;  that  his  residence  could  not  be  found ;  and         ^  v. 
that  a  copy  of  the  rule  had  been  stuck  up  in  the  office. 
He  cited  Payett  v«  Hill  {a),  as  in  pointy  and  urged,  that,  if 
this  rule  were  not  granted,  the  plaintiff's  proceedings  would 
be  rendered  useless. 

CoLBRiDGE,  J. — ^Youmay  have  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  this  service  should  not  be 
deemed  good  service,  and  the  rule  nisi  may  be  served  in 
the  same  way  as  the  former  rule. 

This  rule  was  aflterwards  made  absolute,  no  cause  being 

shewn. 

(a)  Ante,  Vol.  2,  p.  568. 


Doe  d.  Welchon  r.RoE. 

J[  HOMAS  moved  for  judgment  against  the  casual  ejec-  iftheiemce  in 
tor.    All  the  proceedings  were  regular,  and  personal  ser-  qi!^te°r^iar, 
vice  had  been  effected  on  the  tenant  in  possession.  ^  <{?P5" 

once  taken  to 

LiTTLEDALE,  J. — If  all  the  proceedings  are  regular,  the  without  appiy- 
papers  ought  to  have  been  taken  at  once  to  the  rule  office^  ingto  the  Court. 
without  application  to  the  Court.      It  is  only  where  there 
b  something  peculiar  in  the  service,  that  it  is  necessary  to 
make  an  application  to  the  Court. 

Rule  granted. 


Merceron  r.  Merceron. 

jFV{/C£  moved  to  discharge  the  defendant  out  of  the  Thc&ctof  its 
custody  of  the  sheriff  of  Middlesex^  on  entering  a  com-  Se  pUintiff^s 
m6n  appearance,  on  the  ground  that  it  appeared  from  pw^cuiw?  that 

barred  by  the 
Statute  of  Li- 
mitatioiia,  ia  not  a  ground  for  diicharging  a  defendant  out  of  custody  on  meane  proeeia. 


MsKcnoR 

Hkicekom. 
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the  proceedings  that  llie  plaintifF  had  no  cause  of  nction. 
The  defendant  had  been  arrested  in  the  month  of  January 
last  for  the  sum  of  150/.,  and  the  cause  was  now  at  issue. 
The  particulars  of  the  plaintiff's  demand  shewed  that  the 
debt  bad  been  barred  by  ihe  Statute  of  Limitations.  Tlie 
defendant  had  pleaded  the  statute,  but  the  affidavit  on 
which  the  application  was  founded  did  not  state  what  the 
plaintiff  had  replied.  It  was  clear,  however,  on  the  plain- 
tiff's own  shewing,  in  his  particulars  of  demand,  that  he 
had  now  no  cause  of  action.  Under  such  circumstances, 
the  Courts  had  on  different  occasions  interfered,  where 
there  was  probable  reason  for  tiiinking  that  the  defendant 
would  ultimately  succeed.  He  cited  Sumner  v.  Green  (a), 
the  marginal  note  of  which  was,  "  VVhere  a  defendant  is  ar- 
rested on  a  contract,  the  legality  of  which  is  doubtful,  and 
which  may  eventually  subject  the  plaintiff  to  a  penalty, 
the  Court  will  discharge  him  on  enteri[i<;  a  common  ap- 
pearance:" and  Wig/ittviclc  V.  Bankes  {b),  the  marginal 
note  to  which  was,  "  If  tliere  is  a  probable  ground  to  sus- 
pect that  the  securities  upon  which  the  defendant  is  held 
to  bul  are  illegal,  the  Court  will  discharge  him  upon  find- 
ing common  hail." 


LlTTLEDALE,  J.— I  do  nrt  feel  prepared  to  grant  the 
rule.     You  may,  however,  apply  to  the  other  Court. 
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the  cases  referred  to  were  to  be  re-considered,  it  is  pro-        1836. 

bable  that  a  different  decision  would  be  pronounced.  ^ 

Rule  refused.  mbrcreov. 


Doe  d.  Gowland  v.  Roe. 

Ji UMFRE  Y  inoyed  for  judgment  against  the  casual  A  declaration 
ejector.  The  peculiarity  of  the  case  was,  that  the  declara-  endded  **  6 
tion  was  dated  Trinity  Term,  6  Will.  4,  instead  of  "  7  ^d  Jf""*;' 
Wili:  *.••  wui.  4."  b 

irregular. 

LiTTLSDALSj  J. — That  is  irregular. 

Rule  refused. 


Crosby  v.  Fortescue. 

Haines  moved  for  a  rule  nisi  for  a  mandamus  to  be  in  applying 
directed  to  the  steward  of  a  lord  of  the  manor,  command-  to^hest^ani" 


log  him»  pursuant  to  3  &  4  Will.  4,  c  74,  s.  53,  to  enter  ^^JJ^J^^^'' 
<»L  the  court  rolls  of  the  manor  a  certain  deed  of  disposi-  ofditposidon, 

,  1  .  .  r     1  •  punuant  to 

tKMi,  made  pursuant  to  the  provisions  of  that  section.  8&4WiiL4, 
The  words  of  the  section  were—"  That  a  tenant  in  tail  ^JiJln^^ry 
of  lands  held  by  copy  of  court  roll,  whose  estate  shall  be  '^  ^"^'^^ 

^  ,  copy  of  the 

merely  an  estate  in  equity,  shall  have  full  power  by  deed  deed  itself,  if 
to  dispose  of  such  lands  under  this  act  in  the  same  manner  are  stated  Tn 
in  every  respect  as  he  could  have  done  if  they  had  been  ****  •ffidanu 
of  freehold  tenure;  and  all  the  previous  clauses  in  this  act 
shall^  so  far  as  circumstances  will  admit,  apply  to  the 
lands  in  respect  of  which  any  such  equitable  tenant  in  tail 
shall  avail  himself  of  this  present  clause;  and  the  deed  by 
which  the  disposition  shall  be  effected  shall  be  entered  on 
the  court  rolls  of  the  manor  of  which  the  lands  thereby 
disposed  of  may  be  parcel ;  and  if  there  shall  be  a  pro- 
tector to  consent  to  the  disposition,  and  such  protector 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall 
VOL.  V.  T  D.  p.  c. 
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tSSC.  be  void  unless  the  deed  of  consent  be  executed  by  the 
Cbout  protectoi^  either  on  or  at  any  time  before  the  day  on  which 
the  deed  of  diaposition  shall  be  executed  by  the  equitable 
tenant  in  tail ;  and  such  deed  of  consent  shell  be  entered 
OD  the  court  rolls ;  and  it  shall  be  imperative  on  the  lord  of 
the  manor,  or  his  steward,  or  the  deputy  of  such  stew- 
ard, when  required  ao  to  do,  to  enter  such  deed  or  deeds 
on  the  court  rolls ;  and  he  shall  endorse  on  each  deed  so 
entered  a  memorandum,  signed  by  him,  testifying  the  entry 
of  the  same  on  the  court  rolls :  provided  always,  that  every 
deed  by  which  lands  held  by  copy  of  court  roll  shall  be 
disposed  of  under  this  clause,  by  an  equitable  tenant  in 
tail  thereof,  shall  be  void  against  any  person  claiming  such 
lands,  or  any  of  them,  for  valuable  consideration  under 
any  subsequent  assurance  duly  entered  on  the  court  rolls 
of  the  manor  of  which  the  lands  may  be  parcel,  unless  the 
deed  of  disposition  by  the  equitable  tenant  in  tail  be  en- 
tered on  the  court  rolls  of  such  manor  before  the  sub- 
sequent assurance  shall  have  been  entered."  The  steward 
had  been  applied  to,  and  had  refused  to  make  the  entry. 
The  only  question  was,  whether,  on  making  this  applica- 
tioa,  it  was  necessary  to  have  a  copy  of  the  deed  attached 
to  the  aflSdavit  on  which  the  apphcatiun  was  made.  The 
affidavit  in  support  of  the  application  contained  a  tolerahty 
fill!  statement  of  the  contents  of  the  deed.   Were  it  neces- 
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1836. 
James  v.  Trbvanion. 

{Steer  moved  to  discharge  the  defendant  out  of  cus-  intntffidmvit 
tody,  on  the  ground  of  an  alleged  defect  in  the  affidavit  of  i^,[d|,nM  oft' 
debt.    It  was  an  action  by  the  indorsee  airainst  the  maker  promiwory  note 

•;  **  againit  the 

of  a  promissory  note.    The  affidavit  stated  the  fact  of  the  maker,  it  u 
various  indorsements  by  which  the  note  came  to  himself,  [hat'thede-^ 
but  it  did  not  state  or  describe  him  to  be  the  indorsee  of  p^"*"^  *^oM 

detcnbe  him- 

the  promissory  note,  or  allege  the  default  of  the  maker.       leif  ••  the  in- 

doreee,  if  he 
traces  title  to 

LiTTLBDALE.  J. — It  IS  not  necessarv  that  he  should  call  .*»»"««*^'  "»'' 

'  ''  It  It  necetsarjr 

himself  the  indorsee,  if  he  traces  the  title  to  the  note  from  to  allege  the 
the  maker  to  himself;  nor  is  it  necessary  that  he  should  maker. 
allege  the  default  of  the  maker.     It  is  only  where  the 
action  is  brought  against  persons  collaterally  liable,  that 
you  state  the  default  of  those  who  are  directly  liable.     I 
see  no  objection  to  the  affidavit  of  debt. 

Rule  refused. 


Ex  parte  Thomson. 

MJOWLING  moved  for  the  re-admission  of  an  attorney,  it  if  no  objec- 
Thc  affidavit  on  which  he  apphed  stated  the  fact  of  the  ^eji^ingrr* 
attorney  having  been  duly  admitted  ;  his  havinir  taken  out  *<*™i^'^»  *^J«*>- 

,  ®  out  payment 

his  certificate  for  a  number  of  years;  his  having  discon-  or  fine  or  arrears 

tinned  to  take  out  his  certificate  in  consequence  of  dis-  L  hi/acted  at 

tressed  circumstances;   his   having  given  notice  to  the  *\orough^ *'* 

Stamp  Office.    The  only  peculiarity  was,  that  the  appli-  <^<>">'<'  ^h«re 

t-iiK»t-  iii-i  •"!•  per»on«,  not 

cant,  while  on  the  roll,  had  practised  in  some  cases  in  the  attorneys,  may 
borough  court  of  Wells,  where,  it  appeared,  persons  need  hw^^lerveTpro- 
not  be  attorneys  in  order  to  practise.     This,  it  was  sub-  **••  '^^  *^*" 
mitted,  could  not  amount  to  **  practising,"  within  the 
meaning  of  the  statutes.  It  was  also  sworn  that  the  appli- 
cant had  served  process  for  several  London  attorneys. 
This  was  also  submitted  to  amount  to  no  objection,  as  any 
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person,  although  not  an  attorney,  might  serve  process  for 
an  attorney,  as  that  was  merely  the  business  of  a  clerk. 
Under  these  circumstances,  the  applicant  would  be  en- 
titled to  his  re-admission,  without  payment  of  fine  or 
arreara  of  duty. 

XiiTTLEDALE,  J. — I  think  he  may  be  re-admitted  with- 
out payment  of  fine  or  arrears  of  duty. 

Re-admitted. 


FowELL  and  Another  v.  Petre. 
(^Before  the  Four  Judges.) 
A  priHNier  JSAGLE  Y  obtained  a  rule  to  shew  cause  why  the  de- 
■itcr  i9diji,'  fendant  should  not  be  discharged  out  of  the  custody  of 
lufeSi^the"  the  aherifif  of  Middlesex,  for  a  defect  in  the  affidavit  to 
'"bSl'""'""  ''°'**  *"  ^"'''  ■^'"^  affidavit  was  in  these  words—"  That 
Stmbltiihu  P.  W.  P.  (the  defendant^  is  justly  and  truly  indebted  to 
hold  to  b*U  ii  tl>c  Bald  F.  K.  F.  and  S.  H.  B.  (the  plaintiffs)  in  the  sum 
wh'iehmt^'  °^  ^^'  °^  '»"f"'  money  of  Great  Britain,  for  principal 
iiMtUiedertn-    monies  due  upon  a  certain  bill  of  exchange  drawn  by  the 

duit  ii  indebled         ..-,„,„  t.     ta  >  .1 

)n"pindpil  said  F.  W.  p.  upon  one  K.  K.,  and  payable  to  the  order 
rbiiuf«-'°"  of  the  said  F.  K.  F.,  and  which  said  hill  of  exchange  was 
indorsed  by  the  said  F.  K.  F.  to  the  said  F.  K.  F.  and 
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The  rule  of  Court  (a)  expressly  declares  that  '*  no  applica-  1836. 
tion  to  set  aside  proceedings  for  irregularity  shall  be  al- 
lowed unless  made  within  a  reasonable  timei  nor  if  the 
party  applying  has  taken  a  fresh  step  after  knowledge  of 
the  irregularity.**  In  this  case  it  appeared  that  the  writ 
was  sued  out  and  delivered  to  the  sheriff,  and  the  defen- 
dant detained  in  custody  under  it,  on  the  26th  of  Octo- 
ber, and  tbe  rule  was  not  moved  for  until  the  14th  of  No- 
vember. No  less  than  nineteen  days,  therefore,  had 
elapsed  before  the  defendant  had  applied;  and  it  had 
been  holden  in  Tucker  v.  Colegate  (6),  that  an  irregularity 
in  the  affidavit  to  hold  to  bail  must  be  taken  advantage  of 
before  the  eight  days  limited  for  putting  in  bail  had 
elapsed.  Fytm  v.  Kemp  (c),  and  Firley  v.  Ralleit  (d), 
were  to  the  same  effect  Sndly,  The  affidavit  to  hold  to 
bail  was  sufficient.  No  doubt,  it  was  settled  in  Brook  v. 
QUeman  (e),  in  the  Court  of  Exchequer,  followed  after- 
wards by  McUneux  v.  Dorman  (f)  in  the  same  Court,  and 
by  Weeimaeoti  v.  Cook  {g)  in  the  Bail  Court,  that  an  affi- 
davit of  debt  on  a  bill  of  exchange  should  state  the  amount 
of  the  bill ;  but  those  cases  proceeded  on  the  principle 
that  without  such  an  allegation  the  defendant  might  be 
arrested  for  interest  merely.  In  the  present  affidavit  no 
such  objection  could  prevail,  for  it  was  distinctly  stated 
that  the  defendant  was  indebted  for  "  principal  monies.'* 

Bagley,  in  support  of  the  rule. — ^The  case  was  before  a 
Judge  at  chambers  before  the  rule  to  shew  cause  was 
moved  for,  which  accounts  for  the  delay.  The  defendant 
was  detained  under  the  writ  on  the  26th  of  October,  and 
a  summons,  returnable  before  a  learned  Judge  at  cham- 


(a)  1  Reg.  Gen.  Hilary  Term,  (d)  Ante,  Vol.  2,  p.  708. 

2Will.  4, 8. 33,  snte,VoL  1,  p.  187*  (e)  Ante,  Vol.  2,  p.  7. 

(h)  Ante,  Vol.  1,  p.  674.  (f)  Ante,  Vol.  3,  p.  662. 

(c)  Ante,  VoL  2,  p.  620.  (g)  Ante,  Vol.  2,  p.  519. 
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ben,  wsB  taken  out  on  the  6th  or  November  (a).  It  could 
not  be  said,  therefore,  that  there  had  been  any  unreason- 
able delay,  especially  when  it  was  considered  that  the  de- 
fendant was  in  custody ;  and  the  Court  had  held  in  various 
cases,  that  the  rule  requiring  applications  to  be  made 
promptly  should  not  be  applied  so  strictly  to  prisoners  as 
to  other  persons  (b),  fur  a  prisoner  had  not  always  the  same 
facilitiea  of  procuring  professional  assistance.  On  the 
question  as  to  the  validity  of  the  objection  to  the  affidavit, 
it  really  resnlved  itself  into  this— was  a  party  making  an 
aflSdavit  of  debt  at  liberty  to  depart  from  the  established 
form,  sanctioned  by  repeated  decisions  of  the  Courts,  and 
to  substitute  other  words,  which  may  or  may  not  be  equiva- 
lent? In  Brook  v.  Coleman,  the  rule  was  stated  by  Baj/' 
ley,  B.,  without  any  qualification,  after  consultation  with 
the  other  Judges,  that,  in  an  affidavit  to  hold  to  bail  on  a 
promissory  note  or  bill  of  exchange,  it  is  necessary  to  state 
the  amount;  and  this  decision  is  fully  recognised  in  the 
subsequent  cases.  The  importance  of  adhering  to  the 
established  practice  in  such  cases  is  strongly  exemplified 
by  what  fell  from  the  Court  in  Witham  v,  Gomperta  (c), 
which  was  an  objection  to  an  affidavit  of  debt  for  omitting 
to  allege  notice  of  presentment  or  tlishonour.  Abinger, 
C.  B.,  said  in  that  case — "  The  Court  thinks  the  affidavit 
iniears  tu  be  nccordiiig  to  the  form 
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this  affidavit  means  by  ''  principal  monies.**    But  we  have        1836. 
great  doubt  whether  the  application  is  not  too  late.  p 

Subsequently  it  was  stated  that  the  Court  were  of  opin- 
ion that  the  application  was  too  late^  and  the  rule  was 
discharged. 


Phillips  v.  Berkeley,  Clerk. 

JSALL  shewed   cause  against  a  rule  nisi  obtained  by  it  it  a  good  ob- 
Tomlinson,  calling  on  the  Bishop  of  Hereford  to  shew  requiring  a 
cause  why  he  should  not  return  what  had  been  levied  un-  hJI^'reura'u)  «* 
der  a  writ  of  levari  facias,  which  had  been  issued  to  his  *«^  ^Z^"* 

obtained  by  an 

predecessor.  As  a  preliminary  objection ,  it  was  contended,  attorney  not 
that,  as  the  attorney  in  the  cause  had  been  changed,  and  ^^^originaUy, 
no  order  for  the  change  had  been  served  on  the  bishop,  ?**!^![j?^" 
the  rule  must  be  discharged.  He  cited  The  King  v.  The  tbe  attorney  hat 
Sheriff  of  Middlesex,  in  Crawford  v.  Boyd  (a).  There,  upon  the  biihop. 
the  Court  set  aside  an  attachment  against  the  sheriff,  on  nofbe^requiwdT 
the  jzround  that  the  rule  for  brineini?  in  the  body  had  ^  ™^«  •  >*" 

*  .  i.  ,        .      1  turn  of  what  hai 

been  obtained  in  the  name  of  an  attorney  who  had  not  been  levied, 

•a    •      ^1  .  ..  1        i_      •        under  a  levari 

appeared  in  the  previous  proceedings,  no  order  having  i^c^  previous 
been  served  for  the  change  of  attorney.  -^to^fflS^"' 

LiTTLEDALE,  J. — That  is  a  good  objection. 

BaU  said  he  was  not  desirous  of  pressing  this  prelimi- 
nary objection,  or  of  resisting  the  rule,  if  the  bishop  were 
only  required  to  do  that  which  was  reasonable.  His  lord- 
ship was  perfectly  willing  to  make  a  return  of  all  that  had 
been  levied  since  he  had  been  appointed  Bishop  of  Here- 
fordf  but  the  rule  required  him  to  make  a  return  of  what 
had  been  done  in  previous  years.  This,  it  was  submitted, 
he  could  not  be  required  to  do. 

(a)  Ante,  Vol.  2,  p.  147- 
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1836.  LiTTLEDALE,  J. — The   Bishop  cannot  be  called  upon 

to  make  a  return  of  what  was  levied  before  he  came  into 

«•  hiB  office.    The  rule  may  be  enlarged  until  the  next  term, 

Cietk.  '     &nd  then  he  can  return  what  has  been  levied  since  he  has 

come  into  office. 

Rule  accordingly. 

Stkotiikr  v.  Randerson. 
Treipui.  J3.OGQINS shevieA  cause  against  a  rule  nisi  obtained 

nIKy;  Mcdnd,  ^^  Blociburn  for  setting  aside  a  nolle  prosequi  entered 
■  juH^iinn.  |jy  tjig  plaintiff  as  to  his  new  assignment.  It  was  an  action 
nemttmgn-  of  trespBSs  foF  an  assault.  The  defendant  pleaded — first, 
■BBrrer  to  rcpli-  lot  guilty ;  and.  Secondly,  a  justification.  The  plaindflr 
nri^wntr*"  '*P''G<li  joining  issue  on  the  two  pleas,  and  new  assigning, 
lit  dmnugn  on  The  defendant  demurred  to  the  replication,  and  the  new 
noiniD^  duiui-  assignment.  The  plaintiff  went  down  to  trial,  and  ob- 
^e'pi^nriff  tained  a  verdict,  with  \5l,  damages  on  the  first  issue.  It 
eniereda  noi.  being  doubtful  what  might  be  the  judgment  of  the  Court 
udgnment,  mi  on  the  demurrer,  at  the  suggestion  of  the  learned  Judge 
judgmrnian  who  tried  the  cause,  the  jury  found  a  verdict  for  the 
CounMi^  1^  plaintiff  with  sixpence  damages  on  the  second  issue,  and 
the  D«i.  pro*.  sixpence  damages  on  the  new  assignment.  The  plaintiff 
then  entered  a  nolle  prosequi  as  to  the  new  assignmenti 
and  gave  the  defendant  judgment  on  demurrer-     This,  it 
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Brown  v.  Jaryis,  Esq.  1836. 

I^ASEL — The  declaration  stated  that  one  B.  Bolton  was  A  sheriff  u 
mdebted  to  the  plaintiff  in  the  sum  of  86/.  Ss.  4dL  upon  .  pi^  ^Ma 
and  in  respect  of  certain  causes  of  action  before  then  ac-  ?.  "••«**We 

*        ^  time  after  the 

crued  to  the  said  plaintiff  against  the  said  B.  B.     And  he  deUTeryofthe 

the  pUntiffy  for  the  recoYcry  of  his  said  debti  theretofore^  and  if  he  ne- 

to  wit,  &c,  sued  and  prosecuted  out  of  the  Ck)urt  of  our  fe*u  libielbr 

lord  the  now  King,  before  his  justices  of  the  bench,  against  ^J  damage 

-  ,_-_^  ,  •*•  •iiiiT^*  which  may  re- 

tbe  said  B.  B.,  a  certain  writ  of  our  said  lord  the  King,  suit  from  hia 
called  a  capias,  directed  to  the  sheriff  of  the  county  of  i|^,  i^'^t^^  to 
Hants  (setting  out  tbe  writ).     And  the  said  plaintiff  fiir-  ;[^^,"  J* 
ther  saith,  that  the  said  writ,  afterwards  and  before  the  not  neceMary  to 
deUTery  thereof  to  the  said  defendant  as  such  sheriff  of  declaration 
the  county  of  Hants,   to  be  executed  as  was  therein-  h^'^*n^.* 
after  mentioned,  was  duly  marked  and  indorsed  for  bail  toroed. 
for  a  certain  sum,  to  wit,  861.  Ss.  4rf.,  by  affidaYit,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
proYided.    And  that  the  said  writ  so  indorsed  was  after- 
wards, and  within  four  calendar  months  from  the  date 
thereof,  including  the  day  of  such  date,  deliYered  to  the 
said  defendant,  who  then   and  from  thence,  until,  and 
at  and  after  the  expiration  of  the  said  four  calendar 
months,  was  sheriff  of  the  said  county  of  Hants,  in  due 
form  of  law  to  be  executed.    And  the  said  plaintiff  in 
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fact  suth  that  the  said  B.  B.  at  the  time  of  the  delivery  of 
the  said  last-mentioned  writ  to  the  said  defendant,  bo  being 
sheriff  of  the  said  county  of  Hants,  as  aforesaid,  and  from 
thence  for  a  long  time,  to  wit,  until  a  certain  other  day, 
to  wit,  on  the  0th  day  of  October,  1834,  was  within 
the  said  sherifT's  bailiwick,  and  the  said  sherifT  during 
that  period,  and  more  than  eight  days  before  the  death  of 
the  aaid  B.  B.  thereinafter  mentioned,  might  and  could 
have  taken  and  arrested  the  said  B.  B.  hy  virtue  of  the 
said  writ,  at  the  suit  of  the  said  plaintiff,  if  he  would  so 
have  done;  whereof  the  said  defendant,  so  being  sheriff  as 
aforesaid,  during  all  tliat  time  had  notice,  and  was  during 
that  time,  and  more  than  eight  days  before  the  death  of 
the  said  B.  B.,  to  wit,  on  divers  days  between  the  time 
of  the  delivery  of  the  said  writ  to  the  defendant  as  afore- 
said, and  the  said  9th  day  of  October,  18^4,  requested  by 
the  said  plaintiff  so  to  do.  Yet  the  said  defendant,  so  being 
sheriff  of  the  said  county  of  Hants  as  aforesaid,  not  re- 
garding  the  duty  of  his  said  office,  but  contriving  and  in- 
tending wrongfully  and  unjustly  to  injure  the  said  plain- 
tiff, and  to  delay  and  hinder  him  in  and  from  the  recovery 
of  his  debt  last  aforesaid,  did  not,  nor  would,  at  any  time 
before  the  9th  day  of  October,  1834,  or  within  a  reason- 
ahle  time  for  that  purpose  after  tlie  delivery  of  the  said 
writ  lo  him  the  defendant  to  be   axccutcd    as   aforesaid. 
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taid  sberiffy  and  by  reason  and  in  consequence  of  the  said  I8d6. 
accident  the  said  B.  B.  afterwards,  to  wit,  on  the  9th  day 
of  October,  1834,  died ;  whereby  and  by  means  and  in 
consequence  of  the  premises,  the  said  plaintiff  had  been 
and  was  greatly  injured  and  delayed  in  the  recovery  of 
his  aforesaid  debt,  and  was  likely  to  lose  the  same,  and 
thereby  also  the  said  plaintiff  had  lost  and  been  deprived 
of  the  means  of  recovering  his  costs  and  charges  by  him 
paid,  laid  out,  and  expended  in  and  about  his  said  suit 
so  commenced  and  prosecuted  against  the  said  B.  B.  The 
defendant  pleaded-^r«/,  that  B.  B.  was  not  indebted  to 
the  plaintiff;  secondly^  that  the  defendant  used  all  dili* 
gence  in  his  power  to  take  the  said  B.  B.,  which  last  plea 
was  traversed  by  the  replication.  At  the  trial  before 
Liiiledale  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Hants^  it  was  submitted  by  the  defendant's  counsel,  that 
the  action  could  not  be  maintained,  inasmuch  as  there 
had  not  been  any  return  of  the  writ,  and  it  did  not  ap- 
pear from  the  evidence  that  the  plaintiff  had  sustained 
any  legal  damage  from  the  sheriff's  negligence.  The 
learned  Judge  was  of  opinion,  that  it  was  not  necessary  to 
wait  until  the  writ  had  been  returned,  and  thought  the 
plaintiff  entitled  to  nominal  damages.  The  jury  found  for 
the  plaintiff,  frith  40/.  damages. 

Dumpier  having  in  last  Easter  Term  obtained  a  rule 
for  a  new  trial,  or  to  arrest  the  judgment,  or  that  the  ver- 
dict should  be  reduced  to  nominal  damages, 

Erie  and  Crowder  shewed  cause. — First,  it  is  objected 
that  the  action  is  not  maintainable  against  the  sheriff,  be- 
cause, under  the  new  form  of  writ,  he  has  the  period  of 
four  months  within  which  he  is  to  execute  it»  and  conse- 
quently is  not  responsible  until  the  expiration  of  that 
time;  but  the  sheriff  is  clearly  bound  to  execute  the 
writ  within  a  reasonable  time  after  he  has  received  it 


CASES  ON  I'OINTSOF    PBACTICG,   EXCH. 

The  prinriple  is  the  same  as  in  writs  of  it.  fa.,  anJ  it  has 
been  held  that  the  sheriiTis  bound  (o  sell  the  goods  taken 
within  a  reasonable  time,  and  before  the  return  of  a 
Tenditioni  exponas.  Jacobs  v.  Humphrey  (a).  The  2  Will. 
4,  c.  39,  B.  15,  which  authorizes  a  Judge  to  order  the  re- 
turn of  a  writ  when  he  tUints  proper,  has  only  given  an 
additional  power  to  the  plaintiff  to  enforce  the  return; 
the  period  of  four  months  mentioned  in  the  writ  deBnes 
the  time  during  which  the  sheriff  must  execute  the  writ. 
Secondly,  the  plaintiff  has  sustained  a  damage  by  the  de- 
fendant's negligence.  The  defendant,  as  a  public  officer, 
is  liable  for  negligence  or  a  breach  of  duty,  though  a 
private  individual  might  not  be.  Parker  v.  Green  {b);  Bales 
v.WinkJield(c).  The  plaintiff  has  sustained  a  damage, 
inasmuch  as  Bolton  was  a.  man  of  apparently  good  circum- 
stances;  and,  if  he  had  been  arrested,  he  would  probably 
have  paid  the  money,  rather  than  go  to  prison. 

Damper  and  White,  in  support  of  the  rule,  contended 
that  the  judgment  must  be  airested,  because  the  return 
day  of  the  writ  was  not  set  forth  in  the  declaration,  and  it 
did  not  appear  that  the  defendant  had  made  any  return. 
Under  the  old  forms  of  writs,  the  return  day  is  always 
shewn  upon  the  record.  Stovin  v.  Purring  (d) ;  Morland  v. 
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debt;  he  might  have  given  bail,  or  gone  to  prison^  and        1836. 
have  diedi  even  though  the  sheriff  had  arrested  him. 

Cur.  adv.  vult. 

Lord  ABiNOBRf  C.  B.,  now  delivered  the  judgment  of 
the  Court. — This  case  came  on  the  other  dayi  on  a  motion 
for  a  new  trial,  or  in  arrest  of  judgment,  or  that  the  ver- 
dict should  be  reduced  to  nominal  damages;  and  the 
question  was,  whether,  under  the  circumstances  of  the 
case,  anj  damages  could  be  recovered  !  The  Court  have 
entertained  a  long  argument,  but  all  the  discussion  has 
become  nugatory,  because  there  is  no  plea  of  the  general 
issue.  There  were  two  issues  upon  the  record,  which 
were  found  against  the  defendant;  so  that  the  only  ques- 
tion was,  what  damages  the  jury  ought  to  give?  They 
gave  iOLf  which  was  clearly  unreasonable,  and  must  be 
reduced.  The  point  on  which  I  felt  great  doubt  does  not 
therefore  arise.  If  it  had  appeared  on  the  face  of  the 
declaration  that  the  plaintiff  could  not  have  sustained  any 
damage  by  reason  of  the  sheriff's  negligence,  the  judg- 
ment must  have  been  arrested,  for  the  sheriff  is  not  liable 
for  neglect  not  followed  by  any  injury ;  but  the  de- 
fendant, by  not  pleading  the  general  issue,  must  be  con- 
sidered as  having  admitted  the  allegations  in  the  declara- 
tion. Now,  the  declaration  alleges  that  the  defendant 
neglected  to  take  the  defendant  in  the  cause  when  he 
might  have  done,  and,  in  consequence  of  hb  not  being 
taken,  he  afterwards  died.  However  improbable  that  may 
be,  as  it  is  not  denied,  it  must  be  taken  for  granted  to  be 
true,  and  then  it  appears  on  this  declaration  that  the 
plaintiff  has  sustained  a  damage  from  the  defendant's  neg- 
ligence. We  think,  therefore,  the  judgment  cannot  be 
arrested,  but  the  plaintiff  must  have  a  verdict  for  nomi- 
nal damages.  There  was  another  question,  as  to  whether 
it  was  necessary  to  set  forth  the  return  day  of  the  writ 
in  the  declaration.     We  consider  that  it  is  the  sheriff's 
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duty  to  arrest  the  party  at  the  firat  opportunity;  and  if 
be  does  not  arrest  as  soon  ag  he  can,  he  is  guilty  of  neg- 
ligence, and  will  be  answerable  for  any  damage  arising 
from  that  negligence.  The  judgment,  therefore,  cannot 
be  arrested  on  that  ground.  The  rule  must  therefore  be 
discharged)  but  the  verdict  must  be  reduced  to  40£. 

Rule  accordingly. 


Keen  v.  Smith. 

Where  i  defen-  -^  HIS  W8B  an  action  by  the  payee  against  the  maker  of 

^d'  ''^""  *"  *  promiasory  note.    On  the  4th  of  November  last  the  issue 

procwdingt  on  wsH  joiued,  and  delivered  with  notice  of  trial  for  the  se- 

debt  and  com )  cond  sittings  in  this  term,  uhich  was  on  the  33nd  of  No- 

JlTottring  member-     On  the  10th  of  November  the  record  was  en- 

Bnd  puring  teted  and  passed,  and  on  the  following  day  the  defendant 

the  ncord,  ii  ■  ,      .       ,                                                         ,- 

mstur  end  rely  obtained  a  summons  to  stay  proceeamga  upon  payment  of 

HutTr'i  du-      •^cbt  and  coats,  which  was  agreed  to.     The  Master,  on 
tretion.  fautation,  refused  to  allow  the  plaintiff  the  costs  of  entering 

and  passing  the  record,  as  he  conceived  that  that  step 
was  taken  much  earlier  than  was  requisite. 
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pass  the  record^  a  defendant  will  be  put  to  much  unne-  ISSd. 
cessary  expense.  The  passing  the  record  eleyen  days 
before  the  time  of  trial  in  an  action  by  the  payee  against 
the  maker  of  a  promissory  note  is  far  tck>  soon.  At  all 
events,  it  is  a  matter  which  should  be  left  to  the  Master's 
discretion. 

KeUfft  in  support  of  the  rule,  contended  that  this  was 
not  a  question  upon  which  the  Master  was  to  exercise 
his  discretion.  If  there  had  been  any  vexatious  proceed- 
ing on  the  part  of  the  plaintiff,  the  case  might  have  been 
different;  but  here  the  defendant  had  never  intimated  to 
the  plaintiff  any  intention  to  settle  the  action,  but.  on  the 
contrary,  bad  taken  every  step  to  induce  him  to  suppose 
he  meant  to  defend  it. 

Parks,  B.—- I  think  the  Master  ought  to  exercise  his 
discretion  upon  the  nature  of  the  case,  and  the  proba- 
bility, from  the  number  of  causes,  of  its  being  tried. 

Aldebson,  B. — The  record  should  be  passed  a  reason- 
able time  before  the  sittings,  and  the  Master  is  to  judge 
of that 

Lord  Abimger,  C.  B. — I  should  have  been  better  sa- 
tisfied if  the  defendant  had  intimated  his  intention  to 
settle;  but  I  think  it  should  be  left  to  the  Master's  dis- 
cretion. 

On  a  subsequent  day,  the  Lord  Chief  Baron  said  he 
had  consulted  the  Judges  of  the  other  Courts,  and  as 
there  seemed  to  be  a  different  practice,  they  would  pro- 
bably take  into  consideration  the  propriety  of  making 
some  rule  on  the  subject. 

Rule  discharged. 
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(nmpdt,  except 
u  (o  31.  St.! 
*ct-aff,  cieept 

MMtoSLSl.! 

■ad  payment 
of  31.  Si.  talo 
Court.    The 
pliintiffidmil- 
led  (be  wt-off, 

out  of  Court, 
■ad  deciined 


GooDEE  P.  Goldsmith. 
Assumpsit  for  money  bad  and  received,  and  for 
money  due  on  an  account  stated.  The  defendant  pleaded — 
first,  non-assumpsit,  except  as  to  3/.  5s.,  parcel  of  the 
monies  in  the  declaration  mentioned ;  secondly,  a  set-off, 
except  as  to  3/.  5s.,  parcel,  Stc;  ihirdly,  payment  of  3i^ 
OS.  into  Court.  Replication. — That  plaintiff,  protesting 
that  defendant  did  promise  in  manner  and  form  as  the 
plaintiff  bath  above  thereof  compliiined  against  him,  never- 
theless, for  replication  in  this  behalf  as  to  the  said  second 
plea,  the  plaintiff  admits  that  before  and  at  the  com- 
mencement of  the  suit,  he  was  and  still  is  indebted  to  the 
defendant  in  a  sum  of  money  equal  to  the  damages  sus- 
tained by  him,  the  plaintiff,  by  reason  of  the  non-perlbrm- 
ance  by  the  defendant  of  the  promises  in  the  declaration 
mentioned,  except  as  to  the  said  sum  of  3/.  5s.,  parcel 
&c.i  and  he,  the  plaintiff,  is  ready  and  willing  to  set-ofi 
and  allow  to  the  defendant  the  full  amount  of  the  said 
damages,  and  will  not  further  prosecute  the  suit  against 
the  defendant,  except  as  to  the  said  sum  of  31.  5s.,  parcel 
&c. ;  to  the  third  plea,  the  plaintiff  replied  by  accepting 
the  money  paid  into  Court.  The  plaintiff,  by  his  parti- 
culars, claimed  28/.  5s.  for  money  received  by  the  defen- 
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the  defendant's  set-off  would  have  covered  the  real  amount         1836. 

due.     Besides,  the  plaintiff  could  not  tell  that  the  defend- 

ant  would  pay  money  into  Court.     The  defendant  ought  v, 

not  to  have  put  the  plea  of  non-assumpsit  on  the  record, 

with  the  pleas  of  set-off  and  payment;  for,  by  so  doing,  he 

has  compelled  the  plaintiff  to  enter  a  nolle  prosequi  on  the 

first  issue. 

Parke,  B. — The  rule  must  be  absolute.  The  plaintiff 
is  entitled  to  all  the  costs  of  that  part  upon  which  the 
money  is  paid  into  Court,  and  the  defendant  to  the  costs 
on  the  other  issues.  The  replication  amounts  in  effect  to 
a  nolle  prosequi.  The  plaintiff  has  abandoned  his  cause 
of  action  upon  the  general  issue,  and  the  set-off.  The 
act  of  Parliament  (a)  is  in  such  cases  imperative. 

Rule  absolute, 
(a)  3  &  4  Will.  4,  c.  42,  s.  33. 


White  v.  Irving. 

JrETERSDORFF  moved  for  a  rule  to  shew  cause  why  An  affidavit  of 

the  bail-bond  given  in  this  case  should  not  be  delivered  tuiedinany 

up  to  be  cancelled,  on  the  defendant's  entering  a  common  ^^^J^J'to" 

appearance.     The  defendant  had  been  arrested  upon  an  •worn  before 

affidavit  of  debt  which  was  not  intituled  in  any  Court ;  pointed  by 

and  the  jurat  of  which  was  as  follows: — •'  Sworn  before  me,  cornmisl^on 

at  the  house  No.  18,  Flint  Street,  in  the  City  of  Dublin,  ^rom  the  Court 

of  iixcliequer 

under  and  by  virtue  of  a  commission  from  his  Majesty's  and  Common 
Court  of  Exchequer  and  Common  Pleas  in  England,  to  .ufficicTi,  and' 
me  directed,  for  taking  aflidavits  in  Ireland,  and  I  know  f'»a» 'i  "»'ght 

°  'be  Used  in 

the  deponent.*'    It  was  submitted  that  this  affidavit  conid  either  Court. 
not  be  used  in  either  Court;   and  also,  that  |)erjury  could 
not  be  assigned  upon  it,  inasmuch  as  it  would  be  neces- 
sary to  allege  in  the  indictment  the  intention  of  the  plain- 
TOL.  V.  u  D.  p.  c. 
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tiff  tD  DK  the  affidavit  in  a  particular  Court.  It  also  ap- 
pMMJ  firom  the  jurat,  as  if  the  commiasioDer,  before  whom 
it  TM  cwom,  waa  appointed  by  a  joint  commitnoD  from 
tvoConrtB. 

pABJt*t  B. — The  affidavit  may  be  made  use  of  in  either 
of  tbe  Courts. 

Ijrait  Abino£b,  C.  B. — In  an  indictment  for  perjury,  it 
woidd  be  sufficient  to  aver  that  tbe  plaintiff  intended  to 
■M  iba  affidavit  to  cause  the  defendant  to  be  arrested. 

Rule  refused. 


Doe  d.  Threllford  v.  Waed. 
JfUTT  mored  to  discbarge  a  prisoner  under  the  48 
Geo.  S,  c.  1S3,  s.  1.  The  defendant  had  been  in  execu- 
tioD  &r  more  than  twelve  months  for  the  nominal  damages 
in  an  action  of  ejectment  which  did  not  exceed  301.  It 
WM  donbtful  whether  such  a  case  was  within  the  meaning 
of  tbe  fCt,  Doe  v.  Reynoldt  (a),  though  there ,was  a  late 
Om  •>  ft  lUb    dednmi  precisely  in  point  (i). 
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ISS6. 

Salter  v.  Yeates. 

X  HIS  was  an  action  for  work  and  labour.    The  plaintiff^  Where  acaoie 

by  his  particulars,  claimed  104/.  12s.  for  the  whole  amount  ^^^  ^^  order  of 

of  the  work,  and  gave  the  defendant  credit  for  30/.  paid  f^'i^^lJlJ^j^,  to 

on  account.     The  defendant  paid  into  Court  45/.     In  certify,  it  u  not 

Easter  Term  last,  the  cause  was  referred  to  an  arbitrator,  he  should  make 

who  was  to  certify  the  value  of  the  work  done  by  the  ^\*hf"thrume 

pUdntiff.     On  the  8th  of  October  last,  the  arbitrator  cer-  ^»thin  which 

'^  .  the  jury  proeett 

tified  as  follows : — **  I,  having  been  appointed  to  survey  and  it  returoabit. 
value  the  several  works  done  by  Salter  for  Yeates,  and  to 
ascertain  the  fair  amount  to  be  paid  by  Yeates  to  Salter 
for  the  same,  do  hereby  certify,  that  I  am  of  opinion  that 
the  sum  of  74/.  was  and  is  the  fair  value  of  the  same,  to 
be  paid  by  the  said  Yeates  to  the  said  Salter,  for  and  in 
respect  of  the  said  work."  KeUif  having  obtained  a  rule 
to  enter  a  verdict  for  the  defendant  upon  this  certifi- 


Humfrey  shewed  cause ;  and,  in  the  first  instance,  con- 
tended that  the  meaning  of  the  certificate  was,  that  74/. 
was  still  due  to  the  plaintiff,  in  addition  to  the  money 
already  paid :  but  the  Court  being  clearly  of  opinion  that 
the  certificate  applied  to  the  valuation  of  the  whole  work ; 
Huntfrey  then  objected  that  the  certificate  should  have 
been  made  within  the  time  within  which  the  writ  of  dis- 
tringas juratores  was  returnable.  The  jury  process  was 
returnable  in  Easter  Term,  but  the  arbitrator  did  not 
make  his  certificate  until  October.  This  was  different 
from  the  case  of  a  reference  under  an  order  of  Nisi  Prius, 
for  here  the  arbitrator's  certificate  is  in  fact  the  finding 
of  the  .jury. 

Parke,  B. — It  is  impossible  that  the  parties  could 
have  meant  that  the  arbitrator  must  make  his  certificate 

u  2 
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within  such  time  as  the  jury  process  was  returnable,  since 
it  appears  to  be  returnable  the  next  day.  It  has  been 
decided,  that  where  there  is  no  time  named,  the  arbitrator 
may  make  his  award  at  any  time.  There  is  no  difference 
whether  the  reference  is  by  order  of  Nisi  Prius  or  not: 
where  there  is  a  certificate,  il  is  done  to  save  the  expense 
of  the  stamp  and  the  award.  The  rule  must  therefore  be 
ahsolule. 

Rule  absolute. 


.judg 


Marston  v.   Halls. 

PeTERSDORFF  moved  to  bring  up  the  defendant 
for  the  purpose  of  charging  him  in  execution; 


■nduotcormi-         Wordtwort/i  shevcd  cause,  in  the  first  instance,  upon 

ififaewritii  *n  affidavit,  which  slated  that  a  writ  of  error  had  been 

iniprap.rly.ned  ^^^^  (,„(  J^„J  a  Copy  of  (he  note  of  allowance  thereof  duly 
out,  Ebe  proper  '  i  j  j 

toant  i*  (o  served  on  the  plaintiff's  attorney. 


Pelertdorff.—ThG 
purpose  of  delay. 


rit  has  been  sued  out  for  the  mere 


Parke,  B. — Then 


application  (o 
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1836. 

Kelly  v.  Flint.  ^    ^    " 

X  HIS  was  an  action  for  dilapidations :  the  defendant  bad  Where  money 
paid  money  into  Court,  and  the  plaintiff  replied  further  into  Court  in 

1  ladifaction  of 

damage.  ^^^  ^^  ^f  ^. 

tion,  mnd  there 

George  having  obtained  a  rule  for  judgment  as  in  case  tion  of  damages 
of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to  a  "{JJJtiff  had* 
peremptory  undertaking,  Peacock  shewed  cause  upon  an  no^  proceeded 
aflBdavit,  which  stated  that  the  plaintiff's  default  arose  from  to  a  peremptory 
the  illness  of  a  material  witness.     It  also  appeared  that  ^^^  c^rt^^r- 
the  plaintiff  was  desirous  of  accepting  the  money  paid  into  "wttedthepiain- 
Court  in  discharge  of  the  cause  of  action.  the  money  paid 

into  Court  upon 
paying  the  de- 

Per  Curiam. — The  rule  may  be  discharged  upon  the  ^^'^aj^'^^oent 
plaintiff  undertaking  to  amend  his  replication  by  accepting  to  such  pay- 
the  money  paid  into  Court,  and  paying  the  defendant  all 
the  costs  incurred  by  him  subsequently  to  the  payment  of 
money  into  Court. 

Rule  accordingly. 


Jenkins  r.  Creech. 

iSEWELL  moved  for  leave  to  add  a  plea  to  the  record.  Where,  to  an 
The  action  was  brought  on  a  banker's  check,  and  the  'heck,  the  de- 
defendant  had  pleaded  but  one  plea,  viz.  that  the  check  J^"^°^  p!"^** 
was  given  for  a  gambling  debt.  He  was  now  desirous  of  which  admitted 
also  pleading  that  the  check  was  drawn  more  than  fifteen  check,  the  Court 
miles  from  the  place  where  the  banker  resided,  and  con-  Jjfnum'tifo'to 
sequently  it  would  not  be  exempted  from  stamp  duty  by  P^«»<*  ^*^  !^^ 

1^^^  .^-^  ^         ^      ^    check  required 

the  9  Greo.  4,  C.  49,  S.  15.  a  stamp. 

Per  Curiam. — We  cannot  now  allow  you  to  add  this 
plea.  Any  plea  which  denied  the  drawing  of  the  check 
would  have  raised  this  objection  as  to  the  stamp. 

Rule  refused. 
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MHttUlM 


Aldbrson  v.  Johnson. 
TiMttMNMBt-     XHE  declaration  commenced  b;  stating,  that  G.  D. 
h  MwhWffM  Aldenon,  a  debtor  to  our  Sovereign  Lord  the  now  King, 
y.^y^'V"     oometh  before  the  Barons  of  his  Majesty's  Exchequer  on 
■MkMOBBl  (T  the  day  of  ,   by  J.  H.,  his   attorney,  and 

mS»x  Ik*  gintb  the  Barons  to  understand  and  be  informed  that 
'  rinee  the  suing  out  of  the  said  writ  one  G.  D.  named  in 
tha  uid  writ  died :  it  then  proceeded  to  set  out  the  cause 
of  «ctioni  and  concluded  "  to  the  damage  of  the  pluntiff, 
iriieieby  he  is  the  less  able  to  satisfy  our  said  Lord  the 
King  the  debts  which  be  owes  his  Majesty  at  his  said  Ez- 
cbequer."  Demurrer ;  assigning  for  cause  that  the  ic' 
clustion  was  insuflScient,  inasmuch  as  the  conunenceioent 
«ad  ctHiclusion  improperly  stated  the  ancient  and  abolish«d 
fiction  of  quo  minus. 

Cnmdgr,  in  support  of  the  demurrer. — The  deolaratioa 
M  Ud  in  form.  8  Reg.  Gen.  M.  T.,  3  Will.  4  (a),  re. 
qtuni  that  every  declaration  shall  in  future  < 
aecor^og  to  the  form  there  prescribed. 


PsECoiitAH. — It  is  clearly  only  surplusage.  The  proper 
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country  cause.     It  was  objected  that  the  application  was         18^- 
prematore,  and  Wingrave  v.  Hodson  {a)  was  referred  to. 

Per  Curiam. — The  application  is  made  too  early. 

Rule  discharged  with  costs  (6). 

(a)  Ante,  Vol.  2,  p.  379. 
(6)  See  Wiaiams  v.  Edwardt,  ante,  Vol.  3,  p.  183. 


Rat  9.  Good. 

iSSWELL  shewed  cause  against  a  rule  obtained  by  AsimUitcrin- 

Peiersdarff  for  judgment  as  in  case  of  a  nonsuit  for  not  ^'**j|°  *]J[JJf* 

proceeding  to  trial.     It  appeared  that  the  similiter  was  Uty,  and  there- 

,  ,  ,  ,  fort  in  such 

delivered  intitled  in  the  King's  Bench  instead  of  this  case  there  can 

-  •  •    It 

Court;  and  it  was  therefore  objected  that  issue  was  not  ed^owraot"* 
joined. 


a  motion  for 
judgment  ai  in 
case  of  a  non- 
suit. 


PxR  Curiam. — There  is  clearly  no  issue,  the  similiter 
was  a  nullity. 

Rule  discharged. 


Hanslow  r.  WiLKS. 

XN  this  case  notice  of  trial  had  been  given  for  twelve  where  a  cauje 
o'clock  at  the  Court  House  at  Stafford.     The  defendant's  TiSIl^^tf  de^* 
attorney  went  to  the  Court   House  with   his  witnesses  fendan^s  attor- 

''  11.  1       "*y  before  the 

a  quarter  before  twelve  on  the  appointed  day,  when  he  time  specified 

found  that  the  cause  had  been  tried  at  eleven  o'clock,  and  |riai,^the  Court 

a  verdict  found  for  the  plaintiff.  Busby  having  obtained  a  ■•^  ■»'^«  f'j® 

rule  to  set  aside  the  verdict  for  irregularity —  an  affldaTit  of 

meriti. 

FP.  H.  Watson  shewed  cause»  and  objected  that  no 
affidavit  of  merits  was  produced  in  support  of  the  applica- 
tion. He  referred  to  Blackhursi  v.  Btdmer  (a),  and 
Sprigge  V.  Rutherford  (6). 

(a)  5  B.  &  A.  907.  (6)  Ante,  Vol.  2,  p.  429.    . 
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1836.  Per  Curiam. — In  sucli  a  case  as  this  an  affidavit  of 

merits   is   by   no   means   necessary.     The  rule  must  be 
absolute  with  costs. 

Rule  accordingly. 


MANK.OW 


pliided,  thttbl 
did  not  icccpt 
I  be  bill  In  the 
decUnlion 
mentioned: — 
H€ld,  Ihal  M 
Iheplriwunot, 

fined  (o  ibc 


lothentaoiede-  answer 

thenrorc,  bed 
DD  ipccial  de- 


PuTNEV  V.  Swan. 

J.  HE  declaration  contained  a  count  on  a  bill  of  ex- 
change accepted  by  defendant,  and  a  second  count  on  an 
account  steted.  Plea — "  The  defendant,  by  F.  J.  bis  at- 
torney, says,  that  he  did  not  accept  the  said  bill  of  ex- 
change in  the  said  declaration  mentioned,  modo  et  form&." 
Demurrer,  assigning  for  cause  that  the  plea  professed  to 
be  an  answer  to  the  whole  declaration,  but  was,  in  fact,  an 
answer  to  the  first  count  only. 

FrancUlon,  in  support  of  tlie  demurrer. — The  plea, 
being  without  the  formal  parts  uf  the  commencement  and 
concluiion,  must  be  taken  to  be  pleaded  in  bar  of  the 
whole  action  {a),  and  consequently  is  bad,  as  afTording  no 
to  the  cnimt  on  the  account  stated.  {^Parke,  B. — 
The  9th  rule  of  II.  T.  4  Will.  4  (a)  means,  that  where  a 
plea  is  without  such  formal  parts,  it  must  be  taken  to  be 
pleaded  in  bar  of  the  action,  as  contradistinguished  from 
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The  defendant,  without  obtaining  leave  to  plead  several         1836. 
matters,  pleaded  that  he  did  not  accept  the  bill  in  the  de-       pu^ney 
claration  mentioned,  and  that  he  did  not  account  with  the  «• 

plaintiff;  the  plaintiff  having  signed  judgment  for  want  of 
a  plea,  it  was  held,  that  the  objection  should  have  been 
taken  by  special  demurrer. 
The  Court  then  called  upon 

Chadwick  JoneSf  in  support  of  the  plea.  In  Warley  v. 
Harrison^  the  Court  did  not  expressly  decide  this  point, 
but  gave  judgment  on  the  ground  that  the  defendant  had 
treated  the  instrument  set  out  in  the  first  count  as  a  pro- 
missory note.  The  plea  is  good  for  that  part  of  the  de- 
claration to  which  it  is  applicable;  and  if  it  does  not  cover 
the  whole,  the  plaintiff  should  have  signed  judgment  on 
the  last  count.  Vere  v.  Goldsborough  merely  decided, 
that  the  two  pleas  there  pleaded  were  not  a  double  plea, 
within  the  meaning  of  the  rule  of  Court. 

Lord  Abimoer,  C.  B. — There  must  be  judgment  for 
the  plaintiff.  The  objection  is  matter  of  form ;  but,  it 
appears  from  the  authorities,  that,  by  the  strict  rules  of 
pleading,  if  a  defendant  means  to  answer  a  part  of  the 
declaration  only,  he  ought  so  to  allege  it  in  his  plea. 

•  Parke,  B. — ^As  this  plea  is  not  expressly  confined  to 
one  count,  it  must  be  taken  to  be  pleaded  in  answer  to  the 
whole  declaration.  The  9tb  rule  of  H.  T.  4  Will.  4,  seems 
to'  have  been  generally  misunderstood.  The  object  of 
that  rule  was,  to  prevent  unnecessary  statements  in  plead- 
ing; and  when  it  is  said,  that  pleas  without  the  formal 
parts  shall  be  taken  to  be  pleaded  in  bar  of  the  whole 
action,  it  must  be  understood  that  they  are  pleaded  in 
bar  in  contradistinction  to  further  maintenance. 

Alderson  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 


S  ON  POINTS  OP  PRACTICE,  EXCH. 


■utemcnl  of  the 

miieriil  allfgs- 
tlon>  ind  (be 
ombiion  ofiti) 


which  ad  mill  ■ 

ing  dercndiDt  to 
be  iadeblcd  u 
■dndniitntrii, 
ia  rMpect  of  Iht 
fuDcnl  of  lh« 

bejcdoed  with 
couDU  on  pro- 
miM*  bj  thf 

Where  ■oiiie 
o(  (be  eeante 
or  *  declara- 
(jonue  good, 
and  othera  de- 
(ediie,  and 


Hayter  V.  Eleanor  Moat,  Administratrix  of 
Thomas  Moat. 

Assumpsit.— The  two  first  counts  were  on  bills  of 
exchange  drawn  by  the  plaintiff'  upon,  and  accepted  by, 
Thomas  Moat  in  liis  lifetime.  Third  count — that  Thomas 
Moat  in  bis  lifetime  was  inilebCcd  lo  the  plaintifT  for  goods 
sold  and  delivered  by  the  plaintift'  to  Thomas  Moat  at 
his  request.  Fourth  count — for  work  done  and  materials 
provided  by  the  plaintiff,  for  Thomas  Moat  in  his  lifetime. 
Fifth  count — for  money  paid  by  the  plaintiff  for  the  use 
of  Thomas  Moat  in  his  lifetime.  Sixth  count — on  an  ac- 
count stated  between  the  plaintiff  and  Thomas  Moat  in 
his  lifetime — that  Thomas  Moat  in  his  lifetime,  in  con- 
sideration of  the  premises  respectively  last  mentioned, 
promised  the  plaintiff  to  pay  him  the  four  several  sums  of 
money  respectively  last  mentioned,  on  request;  but  that 
Deitber  T.  M.  in  bis  lifetime,  nor  the  defendant,  as  ad- 
ministratrix as  aforesaid,  since  the  death  ofT.  M.,  have 
paid  the  said  several  four  sums  of  money,  or  any  part 
thereof.  Seventh  count — ihat  afterwards,  and  after  the 
death  of  T.  M.,  the  defendant,  as  administratrix,  was  in- 
debted to  the  plaintifl'  in  300/.  for  work  and  labour,  as  an 
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did  not  proinifle ;  and  as  to  the  residue  of  the  declaration,  1836. 
that  defendant  did  not  promise.  The  defendant  pleaded 
a  judgment  recovered  puis  darrein  continuance,  to  the 
first,  second,  thirds  fourth,  fifth,  sixth,  and  two  last 
counts,  upon  all  of  which,  except  the  eighth,  the 
plaintiff  took  judgment  of  assets  quando ;  and  upon  the 
eighth  count  he  entered  a  nolle  prosequi.  The  cause 
went  to  trial  upon  the  plea  of  nonwissumpsit  to  the  seventh 
count,  and  was  referred  to  an  arbitrator,  who  was  to 
certify  what  damages  were  to  be  assessed  upon  the  re- 
spective counts. 

*  Croufder  having  obtained  a  rule  to  arrest  the  judgment 
on  the  seventh  count,  on  the  ground  that  there  was  no 
promise  to  that  count;  or  to  arrest  the  judgment  gene- 
rally, on  the  ground  that  there  was  a  misjoinder  of  the 
causes  of  action,  inasmuch  as  the  seventh  count  charged 
the  defendant  in  her  personal  capacity — 

Plait  and  Gumey  shewed  cause. — It  is  not  necessary  to 
allege  in  the  declaration  a  conclusion  of  law,  which  arises 
from  the  statement  of  the  consideration  passing  from  the 
plaintiff  to  the  defendant.  The  promise  is  a  mere  in- 
ference of  law  drawn  from  the  premises.  If  one  party  sup- 
plies goods  to  another,  who  receives  them,  the  law  infers 
a  promise,  upon  which  the  latter  may  be  compelled  to  pay. 
But  here  the  defendant  herself  has  laid  a  promise.  She 
says  she  did  not  promise  in  manner  and  form  as  alleged. 
{ParkCf  B. — It  might  be  laid  by  some  plea  which  admits 
a  promise,  but  that  plea  does  not.]  After  verdict  the 
Court  will  intend  a  promise  was  found  by  the  jury.  Where 
the  plaintiff  declared  on  three  several  promises,  but  the 
last  count  omitted  to  say  that  the  defendant  had  prombed, 
it  was  held  sufficient;  for,  as  it  had  been  positively  al- 
leged in  the  first  count,  the  same  nominative  would  go  to 
all  the  promises.     Gatehouse  v.  Row  (a). 

(a)  Raym.  145;  S.  G.  5  Mod.  306. 


CASES  ON  POINTS  OF  rB&CTICE,  EXCH. 

.  Fabki,  B. — What  is  there  in  thig  seventh  count  that 
mlcM  it  imperative  to  prove  the  goods  were  to  be  paid 
fiv  01^  Mqueat  ?  If  it  had  heen  stated,  that  the  goods  were 
to  be  paid  for  on  request,  the  law  would  imply  a  request; 
bot  it  ia  quite  consistent  with  this  statement,  that  thej 
nigbt  be  sold  on  credit.  The  efTect  of  the  plea  is  only 
to  deny  the  promise  in  those  places  where  it  is  alleged. 
Tbe  judgment  must  be  arrested  on  the  seventh  count. 

-  Owpiler  then  submitted,  that  the  judgment  should  be 
•netted  generally,  on  account  of  the  misjoinder  of  the 
CMiMt  of  action.  The  ninth  count  might  be  joined  with 
Atf  fint  nx  (a) ;  but  tbe  seventh  count  could  not  be  joined 
^eitber'nUh  the  first  six,  or  with  the  ninth.  [Parke,  B. — 
Hie  qoection  ia,  whether  this  objection  may  not  be  cured 
by'eiltMnng  a  nolle  prosequi.]  It  is  too  late,  after  verdict, 
fyt  tbe  plaintiff  to  say  he  will  take  judgment  on  a  parti- 
onlar  eonnt. 

IiOrd  ABiHaEB,  C.  B. — The  reason  why  one  bad  count 
Tiliitei  tbe  whole  declaration  is,  that  the  jury  having  given 
a  g^ienl  verdict,  it  cannot  be  known  what  damages  they 
iucfh  aaiessed  on  each  particular  count  j  but  here,  tbe 
arUtifttor,  by  his  certificate,  assesses  the  separate  da- 
mage on  each  count.     The  Judgment  must  be  arrested  c 


MICHAELMAS  TERM,  7  WILL.  IV.  301 

appear  to  be  any  rule  which  rendered  it  necessary  to  haTe         1836. 
a  copy  at  the  time  the  motion  was  made.  " 

V. 

Lord  Abinger,  C.  B. — If  you  have  not  a  copy  of  the    p»itcha»d. 
order  you  move  to  set  aside,  you  are  not  in  a  situation  to 
make  the  motion. 


HoBT  and  Eccles  r.  Pritchard. 

In  this  case,  the  plaintiffs  were  jointly  indebted  to  their  Ajudgehaino 
attorney  for  business  done  in  conducting  this  suit.   Hoby,  ^^ttorney't' 
without  the  consent  of  Eccles,  had  taken  out  a  summons  ^*"  for  taxiUon, 

upon  the  under- 

before  Gumeift  B.,  at  chambers,  to   refer  the  bill  for  ukingofone 
taxation,  upon    giving  the   usual   undertaking.     It  was  jointly  liable ; 
objected,  that  the  application  could  not  be  made  by  one  Ju^jJ^n*"  *" 
of  two  persons  jointly   liable;   but   the  learned  Judge  ground*, a ipe- 

cial  application 

thought,  that,  upon  the  construction  of  the  2  Geo.  S,  c.  should  be 
23,  the  undertaking  of  one  person  was  sufficient,  and  made  cou/tfor^t^t 
the  order.  p«t»^ 

ChandleMM  now  moved  to  set  aside  this  order. — The 
2  Geo.  2,  c.  23,  s.  23,  enables  the  Judges  to  refer  an  at- 
torney's bill  for  taxation,  upon  application  of  the  party  or 
parties  chargeable  by  such  bill,  or  of  any  other  person  in 
that  behalf  authorized,  upon  the  submission  of  the  said 
party  or  parties,  or  such  other  person  authorized  as  afore- 
said, to  pay  the  whole  sum  that,  upon  taxation,  shall  be 
found  to  be  due^  From  the  language  of  this  act,  the  at- 
torney is  clearly  entitled  to  have  the  undertaking  of  both 
parties  liable  on  the  bill.  Where  business  is  done  on  a 
joint  retainer,  it  is  not  sufficient  to  deliver  a  bill  to  one. 
Fincheti  v.  How  (a). 

Addison  shewed  cause. — The  undertaking  of  the  one 

(fl)  2  Camp.  277.  J.     ; 
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indi  the  other.  In  ao  action  on  a  promissory  not«, 
a  principal  and  surety,  an  acknowledgment  hy  the 
would,  before  the  9  Geo.  ♦,  c.  14,  have  been 
to  take  the  case  out  of  the  etatnte  aa  against 
the  mretjr,  and  since  that  act,  payment  by  the  principal 
would  doao.  [Lord  Abinger,C.  B. — Ahbougb  one  party 
ntj  bind  another  in  a  mercantile  transaction,  it  does  not 
fbUow  that  be  can  make  him  liable  to  an  attachment.] 
The  words  of  tbe  2  Geo.  2,  c.  23,  s.  23,  are,  upon  appU- 
eatloa  of  the  party  or  parties  chargeable  by  such  bill,  or 
of  my  odier  person  in  that  behalf  authorized.  [Parke, 
B> — That  means  a  person  duly  authorized  by  both  to 
eater  Into  the  agreement.]  In  Walton  v.  Pottan  (a),  it 
wu  hdd,  that,  in  an  action  on  an  attorney's  Mil  against 
two^  >  Judge  might,  in  his  discretion,  on  the  application 
ofaU  defendant,  order  the  bill  to  be  taxed  without  such 
giving  the  usual  undertaking. 


Lord  Abinges,  C.  B. — If  you  had  made  a  special  ap- 
I  for  that  purpose,  the  Court  might  hare  enter- 
d  it*  upon  sufficient  grounds;  but  here,  an  order  is 
I  to  tax,  upon  the  application  of  one,  the  effect  of 
h  k  to  give  a  remedy  against  the  other,  which  he 
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ceeded  to  state,  that  the  defendant  was  indebted  to  the 
plauitiff  a$  administraiorf  for  work  done  by  the  plaintiff 
as  administrator,  and  laid  the  promise  to  the  plaintiff  as  ad- 
ministrator. The  defendant  demurred  specially,  assigning 
for  cause^  that  a  count  on  a  cause  of  action  accruing  to 
the  plaintiff  since  the  death  of  the  intestate,  could  not  be 
joined  with  counts  on  promises  by  the  intestate. 

Thomas,  in  support  of  the  demurrer.— The  general 
rule  for  determining  what  demands  may  be  joined,  is,  to 
consider  whether  the  sum,  when  recoTered,  would  be  as- 
sets. Cowea  V.  Watts  (a),  Ord  v.  Fenwick  {b).  The 
work  done  by  an  administrator,  after  the  death  of  the 
intestate,  could  nerer  be  assets. 

[Abhger,  C.  B. — Suppose  the  work  was  done  in  finbh- 
ing  a  coat  commenced  by  the  testator,  and  which  he  was 
bound  to  finish,  it  would,  in  effect^  be  assets.  Parke, 
B. — ^The  administrator  may  think  it  for  the  benefit  of 
the  estate,  to  go  on  with  the  work  which  the  testator  was 
bound  to  fulfil.  Alderson,  B. — In  order  to  support  your 
argument,  you  must  make  out  that  an  administrator  can, 
in  no  case,  carry  on  the  work  of  a  testator,  and  recoyer 
tot  it.  Abinger,  C.  B.  —  A  man  may  make  a  specific 
contract,  and  if  he  does  not  conclude  it,  he  could  not  re- 
coyer  at  all ;  take  the  case  of  a  well,  and  the  testator  dies 
before  it  is  finished.  Parke,  B. — How  do  we  know  that 
the  work  is  not  done  by  workmen  employed  by  the  ad- 
ministrator, and  paid  out  of  the  assets.  If  there  is  such  a 
case,  there  is  no  misjoinder.  Marshal  y.  Broadhursi  (c) 
is  an  authority,  to  shew  that  there  may  be  a  debt  with  an 
executor,  for  work  done  by  him  as  executor]. 

Judgment  for  the  plaintiff. 

(a)  6  But,  410.  (6)  3  £a.  104.  (c)  1  C.  fr  J.  403. 
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1886. 

Simpson  v.  Hurdis. 
n*TAnl*«f  This  «eu  an  action  for  libeL— The  defendant  pleaded 
^miiiNiImwIhiI  t)ie  geDCral  issue,  and  also  that  the  supposed  libel  was  a 
mntStttK^-  P'i^lBgcd  communication.  At  the  trial  of  the  cause  be- 
Mw^mdwib*  fore  Gtmey,  B.,  the  jury  found  a  general  verdict  for  the 
s,  tedipitw'  pUioti£fl  with  Is.  damages,  and  the  learned  Judge  certi- 
■^'-"'-^-'    fled,  under  the  45  Eliz.  c.  6,  s.  2. 

Brie  now  moved  for  a  rule  to  shew  cause  why  the 
Muter  ahould  not  review  his  taxation,  on  the  ground  that, 
notwithstandiDg  the  certificate,  the  plaintiff  was  entitled 
to  die  CMts  of  the  special  plea.  By  the  3  &  4  WilL  4,  c. 
M,  a.  1,  the  Judges  were  empowered  to  make  rules  re- 
spectiag  pleadings :  and  by  the  7th  rule  of  H.  T.  4  Will. 
4^, it  u  ordered,  that  if,  upon  the  trial,  where  there  is 
IDore  tlun  one  count,  plea,  avowry,  or  cognizance  upon 
ibe  reeord,  and  the  party  pleading  fails  to  establish  a 
4iitiiict  aubject-matter  of  complaint,  in  respect  of  each 
Donnt,  or  some  distinct  ground  of  answer  or  defence  id 
vpipeet  of  each  plea,  avowry,  or  cognizance,  a  verdict 
•nd  jndgDtent  shall  pass  against  him  upon  each  coiint« 
plea,  avowry,  or  cognizance,  which  he  shall  have  so  failed 
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Lord  Abinger,  C.  B.—  It  was  clearly  never  intended  1836. 

to  overrule  the  statute  of  Elizabeth. 


Parke,  B.^— This  rule  does  not  repeal  the  statute  of 
Elizabeth. 

Alderson,  B. — ^The  plea  was  an  unnecessary  one,  and 
you  might  have  applied  to  a  Judge  at  chambers  to  strike 

it  out. 

Rule  refused. 


Simpson 

V. 
HURDIS. 


Barber  and  Another,  Assignees  of  Marsh,  v.  Wilkins. 

fJDALL  having  obtained  a  rule  for  judgment  as  in  case  it  it  no  answer 

of  a  nonsuit,  JertAs  shewed  cause  upon  an  affidavit  of  the  judgment  as  in 

plaintiff,  in  which  he  swore  that  he  knew  nothing  of  the  j;;?^  that  the" 

present  proceedings,  and  that  he  never  instructed  any  proceedings 

person  to  commence  or  prosecute  any  action  at  law  agamst  meoced  against 

.11^1      .  the  defendant 

toe  detenoant.  without  the 

plaintiff's  au- 
thority. 

Vdalt,  in  support  of  the   rule,  referred  to  Muday  v. 
Newman  (a), 

Parke,  B. — ^The  rule  must  be  absolute,  unless  the  plain- 
tiff consents  to  give  a  peremptory  undertaking. 

Rule  accordingly, 
(a)  Ante,  Vol.  2,  p.  695;  S.  C.  1  C.  M.  &  R.  402. 


HowEN  V.  Carr. 

JjL  UMFRE  Y  moYcd  for  a  rule  to  shew  cause  why  one   whereapiain- 

of  several  pleas  should  not  be  struck  out     The  action  tiff ha«  con- 
sented to  a  rule 

to  plead  several 

matters,  the  Court  will  not  entertain  an  application  to  set  aside  any  of  these  pleas. 

VOL.  V.  X  D,  P.  C. 


CAIBB  ON  POINTS  OF  PRACTICB,  IKCH. 

■ia^-fciwigbt  by  the  plaintiff  as  indonee  agaioit  tbe  de- 
fcndBlit  M  acceptor  of  a  bill  of  exchange.'  The  defen*- 
dinrt  |deaded,  amongst  other  pleas,  that  the  drawer  of  the 
Ul,-  at;  tbe  time  she  drew  it,  was  a  married  woman.  It 
WM  submitted  that  it  was  not  competent  for  the  acceptor 
of  a  UD,  who  permits  his  name  to  go  abroad,  to  plead 
Iklrt.  Ap-  drawer  was  a  married  woman.  In  GUbmori  t. 
ttdW  ifl),  which  was  an  action  by  tbe  indorsee  against 
dM  acceptor  of  a  bill  of  exchange,  the  Court  refused  to 
jpflrMftlie  defendant  to  plead  that  it  was  not  indorsed  faj 
Aa  diawer  to  the  plaintiff. 

Per  Curiam. — As  it  appears  there  lias  been  a  rule  to 
plead  several  matters,  the  applicatiun  sliuuld  have  been 
to  discharge  that  rule.  As  you  liave  consented  to  the 
rule,  you  are  concluded  by  thai. 

Rule  refused. 
[a)  Ante,  Vol.4,  p.  303. 


Berridgh  c.  Prihstly. 

mAUMFREY  movei\  to  set  aside  an  order  of  Mr.  Baron 
Gurney.  The  plaintiff  declared  for  work  and  labour  as 
1  attorney  ami  solicitor.      The  defendant  pleaded  —  fire t. 
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attorney,  and  were  no  answer  to  that  part  of  the  work         1^6. 
which  was  done  as  a  solicitor.    The  particulars  stated      bkiiidoe 
the  action  to  be  brought  to  recover  the  sum  of  61/.  for  ^' 

business  done  by  the  plaintiff  between  the  months  of  June 
and  October  inclusive,  as  the  attorney  and  solicitor  of  the 
defendant  An  application  was  made  to  the  learned 
Baron  at  chambers,  to  strike  out  the  demurrer  as  frivo- 
lous ;  and  he  ordered  that  the  declaration  be  amended  by 
omitting  the  word  ''  solicitor,"  and  that  the  demurrer  be 
set  aside.  It  was  submitted,  that,  as  the  plea  professed 
to  answer  the  whole  declaration,  and  answered  only  a 
part,  there  was  good  cause  of  demurrer,  and  the  learned 
Baron  had  no  jurisdiction  to  set  it  aside. 

Gaselee  shewed  cause,  and  contended  that  the  learned 
Judge  was  justified  in  setting  aside  the  demurrer,  inas- 
much as  the  points  intended  to  be  argued  were  not  pro- 
perly stated  in  the  margin  of  the  demurrer,  pursuant  to 
IL  H.  T.  4  Will.  4(a).  The  statement  in  the  margin 
was,  that ''  the  pleas  are  bad  for  the  causes  specially  as- 
signed for  demurrer.'' 

Parke,  B. — It  has  been  decided,  in  several  cases,  that 
such  statement  in  the  margin  of  a  demurrer  is  sufficient. 
The  rule  must  be  absolute. 


Rule  absolute. 


(a)  Ante,  Vol.  2,  p,  304. 


BAiLEYt  Assignee  of  Callis,  v-  Chitty. 

UEBT  for  goods  sold  and  delivered,  work  and  labour,   to  brinp  »  rate 
and  on  an  account  stated.     Pleas — nunquam  indebitatus,  0^*2*^^33 
the  statute  of  Umitations,  and  a  set-off.     At  the  trial  of  ^^^  <»«•«  of 

action  must 
arise  within  the  county  of  Middlesex. 

X  S 


CASES  ON  POINTS  OF  PRACTICB,  KXCK. 

I  before  the  under-sherifT  of  Middlesex,  the 
r  proved  a  claim  for  goods  sold  by  Callis  to  the 
,  and  also  that  CalKi  had  been  employed  by 
the  defendant  to  levy  a  distress  for  rent  due  to  him  in  the 
oean^  of  Surrey.  The  jury  found  a  verdict  in  favour  of 
Ap  ^dntiflffor  U.  19*.  9d.  debt,  and  1#.  damages.  Plait 
luniBg  obtained  a  rule  for  leave  to  enter  a  suggestion  on 
llie  nO  to  deprive  the  plaintifiP  of  costs,  under  the  SS  Geo. 
S,'  e.  tt  (the  Middlesex  Court  of  Requests'  Act), 

JMUbr  shewed  cause.— First,  the  original  claim  of  the 
pIVDlUF  was  4J.  l9a.Sd.,  which  was  reduced  by  the  plea 
of  the  itatute  of  limitations  to  the  amount  for  which  the 
verdict  was  given.  In  Horn  v.  FIvghet  (a),  LonI  £llen- 
faoronsh  Hys, "  It  is  unnecessary  to  say  what  we  might 
have  tiiotlgbt,  if  it  had  appeared  that  the  plaintiff  had  a 
nuonpbk  ground  for  bringing  his  action  for  more  than 
OL  Id  the  present  case,  the  plaintiff  clearly  had  a  reason- 
able ground  for  suing  in  the  superior  Court ;  for  how 
could  Jm  tell  that  the  defendant'  would  plead  the  statute?" 
The  judgment  in  Horn  f.  Hughes  is  recognised  by  Dallas, 
C  J.,  in  Hertant  v.  Larktn  (i).  Secondly,  the  cauae  of 
action  luose  in  the  county  of  Surrey.  The  S3  G^eo.  S, 
cSi,  h^k^not  extended  the  jurisdiction  of  the  old  Countf 
CeoRj  Imt  the  4tli  section  expressly  provides,  that  no 
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lowed  by  Tubb  ▼.  Woodward  (a),  Busby  v.  Fear  on  (6)>         1836. 
Smith  V.  O^KeUy  (c),  and  the  same  law  is  stated  in  Tidd's        bailey 
Practice  (d).     Thirdly,  the  sum  recovered,  together  with  «. 

the  damages,  is  above  40«.  The  19th  section  enacts,  that, 
in  case  any  action  of  debt  or  assumpsit  shall  be  prosecuted 
in  the  superior  Court,  and  the  defendant  shall  reside 
within  the  county  of  Middlesex,  and  shall  be  liable  to  be 
summoned  to  the  Couiity  Court,  and  the  jury  shall  find  the 
damages  for  the  plaintiff  under  40«.,  then  he  shall  not  be 
entitled  to  costs.  The  word  damages  cannot,  in  the  pre- 
sent case,  be  confined  to  the  1^.,  but  must  mean  the  debt 
and  damages  taken  together,  which  amount  to  Zl.  Os.  9d. 
[Jldersan,  B. — If  you  construe  the  19th  section  literally, 
you  have  only  Is.  damages;  if  you  give  it  a  free  construc- 
tion, you  must  leave  the  is.  altogether  out  of  the  case; 
you  cannot  have  both  the  letter  and  the  spirit]. 

The  Court  intimated  to  Piatt  to  confine  himself  to  the 
second  objection. 

Plaiit  in  support  of  the  rule,  contended,  that  it  was  im- 
material where  the  work  was  done,  as  the  plaintiff  sued 
on  a  promise  to  pay,  arising  from  the  performance  of  the 
contract. 

Per  Curiam. — ^To  bring  a  case  within  the  act,  the 
cause  of  action  must  arise  within  the  county. 

Rule  discharged,  with  costs. 

(fl)  6T.R.  176.  (c)  1B.&P.75. 

(b)  8  T.  R.  236.  {d)  4th  cd.  p.  616. 


cases  on  points  of  practice,  bxch. 

Ray  v.  Dow. 

CRILTON  moved  for  a  dbtringas  with  s  view  to  proceed 
to  onflswry.  Writs  of  suminoDB,  alios  and  pturies,  had 
sively  issued,  for  the  purpose  of  preventtng  the 
of  the  Statute  of  Limitations,  «nd  had  been 
re^nlftrij  f«turned  and  .entered  of  record,  as  required  by 
tbe  itatale  (a).  Under  these  arcumstances  the  ofBcer 
bid  donbted  whether  be  should  be  justified  in  sealing  the 
distfingM  without  the  sanction  of  the  Court,  conceiring, 
tbtt  M  the  plaintiff  had  elected  to  issue  writs  to  Bare  the 
Btltiite  of  Limitations,  those  writs  could  not  be  continued 
bj  •  distringas  witli  a  view  to  outlawry.  In  support  of  the 
ap^CEtioD  it  was  distinctly  sworn  that  the  defendant  was 
liajdmt  at   Boulogne,   and    Fraser  v.  Case  (b)  was  re- 

PAEKBt  B. — I  see  no  reason  why  a  distringas  may  not 
HUM  to  continue  the  process.  The  lOtb  section  of  the 
M  WOL  4,  c.  39,  enacts,  that  no  writ  shall  be  in  force  for 
^kirt  than  four  calendar  months,  but  every  writ  of  sum- 
ttooi  aiad  capias  may  be  continued  by  alias  and  pluries, 
lil'tti*  ease  may  require ;  it  then  provides  that  no  first  writ 
■boidd  be  available  to  prevent  the  operation  of  the  Sutate 
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does  not  intend  to  proceed  to  outlawry,  the  Court  may         1836. 
authorize  an  appearance  to  be  entered. 

Rule  absolute. 


Chandler  v.  Beswald. 

JK.  V.  RICHARDS  moved  for  a  rule  to  shew  cause  Where  notice  of 
why  the  plaintiff  should  not  pay  to  the  defendant  the  S^d!!d?tta^ 
costs  of  not  proceeding  to  trial,  and  why  the  subsequent  "•?*!"'yj®!?" 

Msl  toe  record| 

proceedings  should  not  be  set  aside  for  irregularity.  An  nnien  the  re- 
order was  obtained  for  trying  the  cause  before  the  under  ^^j  ^ 
sheriff  of  Worcester;  and  on  the  5th  of  July  notice  of 
trial  was  given  for  the  12th  of  August  following.  On  the 
9th  of  August  this  notice  was  countermanded,  but  the 
cause  was  subsequently  tried  on  the  17th  of  August,  when 
the  plaintiff  obtained  a  verdict.  It  was  objected  that  the 
notice  of  countermand  was  one  day  too  late,  and  also  that 
the  record  had  been  altered  and  was  not  resealed. 

Humfreff  showed  cause  upon  an  affidavit,  which  stated 
that  the  plaintiff  had  not  proceeded  to  trial  in  consequence 
of  the  defendant  being  insolvent,  and  of  an  arrangement 
that  proceedings  should  be  stayed,  each  party  paying  his 
own  costs.  He  also  contended,  that  after  the  cause  was 
tried,  the  defendant  could  not  object  that  the  record  had 
not  been  resealed. 

Parke,  B. — The  Master  informs  us  that  it  is  not  ne- 
cessary to  reseal  the  record  without  the  return  day  passes. 

R.  V.  Richards  having  shewn  the  return  of  the  writ  of 
trial  was  altered  from  the  12th  to  the  19th  day  of  August, 
the  rule  was  made  absolute. 

Kule  absolute. 


CABBf  0^  POINTS  OP  PRACTICE,   IJ[CH. 


Wtidc  ilamugti 
found  by  the 
Jury  lure  been 
culcuUtciI  upun 


HtLTOM  V.  FOWLKB. 

1  HIS  wa^  an  action  brought  by  the  plaintiff  to  recover 
the  damages  sustained  by  him,  in  consequence  of  the  de- 
fendant  having  neglected  to  take  care  of,  and  provide 
M  by  cDuiiMi      sufficient  pnature  for,  500  lambs,  pursuant  to  agreement. 
the  Cou'i  will     -^^  "'^  ''''^'  ^^^  '^^  cause  the  jury  were  clearly  of  opinion 
■<(M  iiiuihrt  M    that  the  plttiniiffwas  entitled   to  recover,  and  the  only 
(>f  ilie  verdict  Dii  question  WQs  iliQ  amount  of  damage.     As  the  basis  of  cat 
couditlwero       culation,  it  was  suggested   by  the  plaintiff's  counsel  that 
wJlM^fhty"'*"'  ^^^  •■'™''^'  '*'  properly  taken  care  of,  would  have  been 
■uuRicduibe    wortli   SOs.  cRch ;  and   this    was  acquiesced   in   by  the 
caicuUtiati.         counsel    foi'  the    defendant,    and   the   damages  asaeseed 
accorJinj^ly.    Shee  now  moved  to  reduce  the  damages,  on 
the  ground  timt  there  had  been  a  mistake  as  to  the  value 
of  the  lambs.     He  produced  affidavits,  in  which  it  was 
distinctly  sworn  that  the  lambs  had   been  valued  at  too 
much. 


Parke,  B. — The  Court  cannot  interfere.  If  counsel 
make  a  mtscalculution,  it  is  but  juf^t  it  should  be  rectified; 
but  here  the  objection  is  that  counsel  have  assumed  as  the 
busis  of  their  calculation  a  higher  amount  than  the  real 

lue  of  the  lambs.     If  there  had  been  any  doubt  upon  it. 
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1836. 
Baker  «.  Brown. 

PeTERSDORFF  moved  to  alter  the  amount  of  the  Where,  in  mn 
verdict.    It  was  an  action  of  debt  on  a  mortgage  deed  for  dpiS^nd  fn-"' 
payment  of  1025/.  with  interest.     The  cause  was  unde-  terest on  amort- 

.  .     .  g*ge  deed, 

fended,  and  at  the  trial  tlie  plaintiff's  counsel  took  a  ver-  which  wai  un- 

dict  for  the  principal  only,  omitting  to  calculate  the  interest  pUintiTt  coun- 

It  was  now  sought  to  amend  the  verdict  by  including  the  JilJ.t'folJ^riJriMi 

interest ;  and  reference  was  made  to  Baldwin  and  Gwines  ^^^y*  on^tdng 

to  include  the 

case  (a),  where  the  plaintiff  being  entitled  to  treble  da-  interest,  the 
roages,  and  single  only  having  been  found,  the  Court  in-  toTnciease  the 
creased  them  accordingly.  amount  of  the 

o  •'  verdict  by  add- 

ing the  interest 

Lord  Abinger,  C.  B. — The  verdict  has  been  entered 
as  it  has  been  taken  in  Court,  and  we  cannot  in  the 
absence  of  the  other  party  increase  it. 

Parke,  B. — We  can  do  nothing  for  you  but  set  aside  the 
verdict:  we  refused  a  similar  application  a  few  days  ago. 

«  Alderson,  B. — The  case  cited  was  a  question  as  to 
treble  damages ;  and  the  Court  there  treated  the  finding 
of  the  jury  as  the  finding  of  a  single  verdict. 

(a)  Oodbolt*8  Rep.  245. 


Charinton  «•  Meatueringuam  and  Another. 

J.  HIS  was  an  action  against  the  defendants  for  irregu-  a  defendant  is 

larities  committed  by  them  in  levying  a  distress  for  poor-  S^bie^wm  un- 

rate  and  highway*rate.   At  the  trial,  before  Lord  Abinger^  ^^^  ^^^  ^^  ^*i>* 

C.  B.,  at  the  Lincoln  Spring  Assizes,  it  appeared  that  one  the  plaintiff  it 

of  the  defendants  was  churchwarden  and  overseer,  and  the  ^tionVor  any*" 

other  a  constable  acting  in  his  aid;  and  the  learned  Judge  dw'fhe^'Th'cH" 

being  therefore  of  opinion  that  they  were  entitled  to  the  Hty  of  that  act. 


Ml4TB>RIII0- 


CABBS  ON  POINTS  OF  PRACTICE,  BXCU. 

proteclion  of  the  34th  Geo.  2,  c.  44,  nonsuited  the  plain- 
tiS",  the  action  not  having  been  brought  within  the  siz 
months  limited  by  tliat  act.  On  taxation  the  defeDdante 
claimed  treble  costs  under  the  19th  section  of  the  43  Eliz. 
c.  2,  and  the  82nd  section  of  the  13  tieo.  3,  c.  78,  which 
tlie  Master  allowed. 

Miller  obtained  a  rule  to  shew  cause  why  the  Mas- 
ter  should  not  review  his  taxation. — The  defendants  are 
not  entitled  to  treble  costs  under  the  43  Etiz.  c.  S.  The 
19th  section  enacts,  that  if  any  action  of  trespass,  or 
other  suit,  slisll  be  brought  against  any  person  for  takuig 
a  distre.'^G,  making  a  sale,  or  doing  any  other  thing  by 
authority  of  that  act,  the  defendant  may  plead  the  general 
inyi^^yMil  give  the  special  matter  in  evidence,  "and  after 
Imo*  tried  for  defendant,  or  nonsuit  of  plaintiff  after 
Ufftmaee,  the  defendant  to  recover  treble  datnages  by 
nmUn^f  b^  wrongful  exaction  in  that  behalf,  with  hu 
€9^  tflHf  in  that  part  sustained."  It  has  been  decided  in 
the  CMe  of  Butlerton  v.  Furber  {a)  that  the  avowant  io 
replevin  on  a  distress  for  poor-rates  is  nut  entitled  to 
treble  costs  under  the  I9tb  section  of  the  43  Eliz.  c.  2; 
and  a  distinction  was  there  taken  between  the  language  of 
that  act  and  of  tiie  2  W.  &.  M.  scss.  I,  c.  5,  where  the 
words  are  "  the  persons  grieved  shall  recover  his  and  (heir 
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Parke,  B. — It  seems  to  me  that  the  meaning  of  the         IBd6. 
19th  section  of  the  43  Eliz.,  c.  2,  is,  that  if  the  defendant     cbaeiktoii 
baa  sustained   any   damacre,  he  may  have  an  action   to   ..      '• 

•  .11.  mi  M«ATH«EINa- 

recover  treble  that  damage,  with  his  costs.    The  rule  must  ham. 

be  absolute  for  the  Master  to  review  his  taxation. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


Palmer  v.  Waller  and  Another,  Executors  of  Waller. 

J.  HIS  was  an  action  against  the  defendants  as  executors,  in  an  action 
CD  a  promissory  note  made  by  the  testator.     The  defen-  [I^*,"heVu^ntiff 
dants  had  pleaded  several  pleas  which  were  found  against  JVerdi«^8iied** 
them,  and  the  plaintiff  obtained  judgment  for  1^/.  debt  out  a  fi.  fa. 
and  49/.  1S#.  costs.     A  writ  had  issued,  commanding  the  goods  of  the  tes- 
sheriff  to  levy  the  debt  and  costs  de  bonis  testatoris,  Ue^heriffn^** 
to  which  the  sheriff  returned  nulla  bona ;  and  proceedings  turned  nulla 

■         ,  ^     bona.     A  icire 

were  then  taken  by  a  scire  fieri  inquiry,  to  which  the  fieri  inquiry 
sheriff  also  returned  nulla  bona.     In  the  course  of  last  ^hi^t,  ^he  she- 
term  the  plaintiff  obtained  a  rule  absolute  for  quashing  JJ^JJ^'^^t^ 
ibis  return  (a),  on  the  ground  that  there  was  evidence  of  reium  was  set 

.  .        ^     •    .         .  J    J     aside,  on  th« 

a  devastavit,  and  a  new  scire  neri  inquiry  was  awarded,  ground  that 
The  defendants  then  paid  the  debt  and  coste,  and  the  den'^of"  d^ 
sheriff*  returned  to  this  latter  inquiry  that  he  had  levied  ▼««««▼>«.««*» 

^       "^  ^  ^     new  scire  nerl 

the  sum  directed,  out  of  the  goods  of  the  testator.  Jervu  inquiry  issued. 
now  moved  for  a  rule  to  shew  cause  why  the  defendants  then  paid  to  the 
should  not  pay  to  the  plaintiff  the  costs  of  the  scire  fieri  ^^^ *^u* n*he 
inquiries.     In  support  of  the  application  reference  was  original  acdon, 

lAii  •  ^lAA^j  ■««r.ii    A  Ar%.    •"'^  he  returned 

made  to  the  okh  section  of  the  3  &  4  Will.  4,  c.  4^,  that  he  had 
which  enacts,  that  in  all  writs  of  scire  facias  the  plaintiff  l^^^  ^^^  ^^^ 
obtaining  judgment  on  an  award  of  execution  shall  re-  H*id*^h!r'A" 

cover  his  costs  of  suit.  sheriff  should 

be  made  a  party 
to  a  ruleytoctMn- 
pel  payment  to  the  plaintiff  of  the  costs  of  the  two  inquiries. 

(a)  Ante,  p.  172. 


CASES  ON  POINTS  07  PRACTICB,  BXCH. 

^(rCiittpn  flbewed  cause.— The  plaintiff  is  not  entitled  to 
Mip„«|)tll  under  the  scire  fieri  inquiries.  The  nature 
|9f.t|H|t' proceeding  is  fully  stated  in  I  Wms.  Saund.  (a), 
|iB4i>B<'*>U  be  seen  that  the  writ  is  in  execution  of  the 
orig^Md  judgment,  and  commands  the  sheriff  to  le«jr  the 
debt  lad  damages  of  the  goods  of  the  testator  in  the 
fauadt  of  the  executor,  if  they  can  be  found,  and  in  case 
UiffrtitfMMitd  be  no  goods  of  the  testator,  he  is  to  summon 
■  jatylo  inquire  if  the  defendant  has  wasted  the  goods  of 
the  twtator.  In  the  present  case  the  sheriff  has  returned 
All  •fcirllM  levied  the  debt  and  coats  out  of  the  goods  of 
the  testator.  Before  the  3  &  4  Will.  4,  c.  4fl,  s.  3+,  no 
costs  were  recoverable  on  a  scire  fieri  inquiry  unless  the 
defendant  appeared  and  pleaded,  and  that  act  only  applies 
to  cases  where  there  has  been  a  judgment.  The  return 
must  be  taken  to  be  true  until  tlie  contrary  appears,  and 
in  that  case  the  remedy  would  be  aijainst  the  sheriff. 


Sir  If.  Follett  and  Jervis  in  support  of  the  rule.— rThe 
defendnnts  have  fraudulently  paid  the  money  into  the 
hands  of  the  sheriff.  When  the  writ  issued  directing  the 
sheriff  to  levy  the  debt  and  costs  out  of  the  goods  of  the 
testator,  ihe  sherifT  returned  nulla  bona.  The  defendants 
resist  the  payment  in  every  way  until  after  the  return  to 
t  aside,  and  then  they 
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pay  the  costs  of  the  two  inquiries,  but  all  that  we  can  do         1836. 
is  to  set  aside  the  sheriflT's  return. 


Lord  Abingbr,  C.  B. — The  better  course  would  be  to 
enlarge  the  rule  in  order  to  make  the  sheriff  a  party,  and 
to  call  on  him  to  shew  cause  why  the  return  to  the  last 
inquiry  should  not  be  quashed,  unless  the  costs  of  the  two 
inquiries  are  paid ;  but  if  he  pays  the  costs  of  the  in-* 
quiries,  the  present  rule  to  be  discharged. 

Rule  accordingly. 


Palmes 

o. 
Walebb. 


Wainwrioht  v.  Johnson. 

ASSUMPSIT  by  the  drawer  against  the  acceptor  of  a  The  rule  of  T. 
bill  of  exchange.     The  declaration  stated  the  defendant   '!:\^  JH'^^l'tl 

^  af  to  tue  aver- 

to  be  summoned  by  virtue  of  a  writ  issued  on  the  23rd  of  "^n^  <>^^« 

""  promise  where 

August  1836.  It  then  proceeded  to  set  out  the  bill  of  there  u  m  count 
exchange,  which  appeared  to  be  due  after  the  time  when  Slcrofa*note, 
the  writ  was  stated  to  have  issued,  and  alleged  that  the  or  the  acceptor 

'  ^  of  a  bill,  and 

defendant  accepted  the  bill,  and  promised  to  pay  the  same,  aisothecommon 

according  to  the  tenor  and  effect  thereof.     There  was  applies  to  the 

a  second  count  for  money   due  on   an   account  stated,  J^aemnrw  to* 

a  promise  to  pay  that  sum,  and  a  general  breach.     The  »  declaration  is 

too  larffe*  the 

defendant  demurred  specially,  assigning  for  cause  that  the  Court  will  give 
promise  in  the  declaration  was  not  laid  according  to  the  ^^n^ 
form  prescribed  by  the  rules  of  Trinity  Term,  1  Will.  4  (a) ;  f^J^'^'J"  jJJ^^ 
and  also  that  it  appeared  on  the  face  of  the  declaration,  tiff  should  enter 
that  the  cause  of  action  had  accrued  after  the  writ  issued,   as  to  the  counts 

which  are  had, 
or  the  defendant 

CrawdeVf  in  support  of  the  demurrer. — The  rule  of  Trin-  ™»y  bring  a 
ity  Term,  1  Will,  4  (6),  orders,  that  if  the  declaration  con- 
tains one  or  more  counts  against  the  maker  of  a  note,  or 


(a)  Ante,  Vol.  1,  p.  113.  {b)  lb. 
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1936.        acceptor  nf  a  bill  of  exchange,  it  wilt  be  proper  to  place 

,„*     '     '       them  first  in  the  declaralioD,  and  then  in  the  general  con- 

elusion  to  say  "  promised  to  pay  the  said  last-mentioned 

several  monies  regpectively."     Here,  the  promise  should 

have  applied  to  both  counts. 

Parke,  B. — That  rule  appliet  only  to  seTeral  common 

counts. 

Cnw4er. — There  ie  a  second  objection,  that  it  appears 
the  cause  of  action  accrued  after  the  writ  issued. 


Parke,  B. — That  is  a  valid  objection,  but  the  demurrer 
is  loo  large,  it  should  have  been  confined  to  the  first  count 
only.  Therefore  we  must  give  jud<>ment  for  the  plaintiff 
generally. 

Crowder. — The  plaintiff  is  not  entitled  to  a  general  judg- 
ment, but  only  to  judgment  for  such  part  as  is  good.  In 
Com.  Dig.  (a)  it  is  stated,  thnt  if  there  are  several  counts 
in  the  same  declaration,  some  good  and  some  bad,  and  the 
defendant  demurs  generally  to  the  whole  declaration,  the 
plaintifi' shall  have  judgment  for  so  much  as  is  good.  The 
same  rule  is  also  laid  down  in  Williams'  Saund.  (b).  If  the 
plaintiff  enters   up  judgment  generally,  there  would    be 
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MoRANT  V,  Sign. 
Trover  for  goods  and  chattels,  to  wit,  trees,  bushes,  To  trow  for 

1  %       1       #.  ^.  -.  1        .  ''«"•  defendant 

and  bark  of  trees«     Plea,  that  defendant,  before  the  time  pleaded  that  he 

«  e  •i*i-i  /*/»  c        1  •  ^u  seiaed  in  fee 

when,  &c.,  was  seised  m  his  demesne  as  of  fee,  of  and  ma  ^f  ^  ^loie,  and 
certain  close  called,  &€.,  (settincr  out  the   abuttals);  and  that  he  cut  the 

'  '    ^  ct  / »  j,.^^  growing 

being  so  seised,  he,  the  defendant,  on  the  day  and  year  thereon,  and 

1  n  •  1  1  t  1  delivered  them 

last  aforesaid,  cut  one  oak  tree,  one  other  tree,  and  two  toR.R.tobe 
cartloads  of  bushes,  then  respectively  growing  and  being  ^^^^^^^^l. 
in  and  upon  the  said  close,  and  then  cut  and  stript  from  lirered  them  to 

•  II  /\/>  1  <t  ,       1         1  .  1  t  plalntiflT,  where- 

the  said  otiier  tree,  .COO  weight  of  bark,  which  oak  tree,  upon  defendant 
bushes,  and  bark,  and  which  other  tree  so  stript  of  its  p^^ntiff;^hlch° 
bark  as  aforesaid,  are  the  same  goods  and  chattels  in  the  ^^  theconver- 

^  sion  complained 

declaration  mentioned :  and  the  defendant  further  says,  of:— Held  good 
that  afterwards,  and  before  the  said  time  when,  &c.,  niurrer. 
to  wit,  &c.,  he,  the  defendant,  delivered  the  said  goods 
and  chattels  to  one  Richard  Roe,  to  be  kept  by  the  said 
Richard  Roe  to  and  for  the  use  of  him  the  defendant,  and 
the  said  Richard  Roe  afterwards,  and  before  the  said 
time  when,  &c.,  to  wit,  &c.,  delivered  the  said  goods  and 
chattels  to  the  plaintiff*,  whereupon  the  defendant  at  the 
said  time  when,  &c.,  took  the  said  goods  and  chattels  from 
and  out  of  the  possession  of  the  plaintiff  as  he  lawfully  might 
for  the  cause  aforesaid,  which  is  the  same  conversion  and 
disposition  in  the  declaration  mentioned.  Demurrer:  as- 
signing for  causes  that  the  plea,  in  effect,  amounts  to  a 
denial  of  the  right  of  property  of  the  plaintiff  in  the  goods 
and  chattels  in  the  declaration  mentioned,  and  ought 
to  have  been  so  pleaded  in  form,  and  to  have  concluded  to 
the  country ;  that  the  statement  in  the  said  plea,  respect- 
ing the  conver&ion  of  the  said  goods  and  chattels,  cannot 
be  put  in  issue  by  the  plaintiff;  that  the  facts  disclosed  by 
the  plea  are  not  inconsistent  with  the  right  of  property  in 
the  said  goods  and  chattels,  being  in  the  plaintiff  at  the 
time  of  the   conversion   thereof,   as  stated  in  the  plea; 
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dwtlfae  tud  plea  doea  not  sufficientl;  conress  and  avoid 
Ae  aetton. 

Barstow,  in  support  of  the  demurrer. — Since  the  new 
nileH  tlie  plea  is  clearly  bad,  as  amounting  to  a  denial  of 
tlie  plnintifTs  property  in  the  goods  and  chattels.  The 
defeiHlunt  might  have  taken  issue  upon  tiie  matter  of  fact 
alleged  in  the  declaration ;  that  the  plaintiff  was  possessed 
us  of  his  own  property  [.-llderson,  B. — This  plea  is  a 
denial  hy  bringing  the  matter  to  a  nicer  point];  in  order 
to  go  to  trial,  the  plaintiff  must  have  taken  issue  upon  the 
seisin  in  fee. 

Lord  Abinger,  C.  B. — The  object  of  the  new  rules 
was,  that  the  opposite  party  might  be  distinctly  informed 
of  the  defence  intended  to  he  set  up, 

Parke,  B. — There  is  no  doubt  this  is  a  good  plea  since 
the  new  rules. 

Manning  was  to  have  argued  in  support  of  the  plea. 

Leave  to  amend  on  payment  of  coots. 
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informed  by  a  servant,  tlirough  a  wicket  gate,  that  the         1836. 
defendant  was  not  at  home.     On  a  subsequent  day,  how- 
ever,  he  delivered  to  the  servant  at  the  wicket  gate  a  copy  v. 

of  the  writ  of  summons,  inclosed  in  a  letter ;  and,  request- 
ing ber  to  give  it  to  the  defendant,  said  he  would  wait  for 
an  answer.  He  continued  to  wait  for  some  time,  and  no 
one  returning,  he  rang  the  bell,  when  a  man  came  and 
•aid  there  was  no  one  at  home.  The  clerk  then  requested 
the  man  to  bring  back  the  letter,  whicli  he  objected  to 
do.  The  affidavit  further  stated,  that  deponent  believed 
defendant  was  then  in  the  house,  and  had  opened  the 
letter  containing  the  copy  of  the  writ. 

Erie  shewed  cause,  and  contended  that  it  was  clear  the 
process  bad  come  to  the  hands  of  the  defendant,  and  in 
such  cases  strict  personal  service  had  in  several  instances 
been  dispensed  with.  Rhodes  v.  Innes  (a),  PhiUips  v. 
EmieU  (6). 

Mansel,  in  support  of  the  rule.— The  12  Geo.  1,  c.  29, 
8.  1 ,  enables  a  plaintiff  to  enter  an  appearance  for  a  de- 
fendant only  on  affidavit  of  personal  service.  In  cases 
where  such  service  cannot  be  effected,  the  proper  course 
is  to  apply  for  a  distringas.  Redpaih  v.  Williams  (c) 
decided  that  the  sending  of  process  by  the  post  is  not  good 
service.  In  Digby  v.  Thompson  (c/),  it  was  held,  that  no 
difficulty  in  effecting  personal  service  would  dispense  with 
it.  And  in  Thomson  v.  Pheny,  Paiteson,  J.,  states  it  to 
be  the  opinion  of  all  the  other  Judges,  that  th/ere  ought 
to  be  an  affidavit  of  personal  service,  in  order  to  entitle 
the  plaintiff  to  file  common  bail. 

Lord  Abinger,  C.  B. — Had  it  not  been  for  the  deci- 

(«)  Ante,  Vol.  1 ,  p .  2 1 6.  (c)  1 1  Moore,  a33. 

it)  Ante,  Vol.  2,  p.  684.  (d)  Ante,  Vol.  1,  p.  313. 

VOL.  V.  Y  D.  P.  C. 
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sions  referred  to,  we  should  have  thought  this  case  en- 
titled to  Further  consideration.  It  is  trae  the  act  requires 
a  personal  service,  but  what  shall  be  deemed  personal 
aertlce  the  Act  of  Parliament  has  not  specifically  defined. 
Suppose  the  defendant,  in  answer  to  a  letter,  acknow- 
ledged the  receipt  of  (he  wril.  Strictly  speaking,  that 
would  not  be  personal  service.  So,  if  the  party  serving 
throws  the  writ  upon  the  floor,  and  sees  the  defendant 
pick  it  up,  that  in  one  sense  is  not  personal  service ;  but 
who  can  doubt  it  is  sufficient  to  satisfy  all  the  statute  re- 
quires? Here  the  ptaintifT makes  a  circumstantial  affidavit, 
from  which  it  may  be  fairly  inferred  thut  the  defendant 
received  the  process,  and  she  does  not  venture  to  deny  that 
she  had  not  full  knowledge  of  it.  1  concur  in  the  deci- 
sion of  Rboiles  v-  Imies,  and  therefore  think  this  rule 
OUgbt  to  be  discharged. 

BoitAKD,  B.,  and  Gurnbv,  B.,  concurred. 

Rule  discharged  uith  costs. 


Levi  p.  Claoqett. 
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of  April,  and  was  delivered  to  the  sheriff  on  the  S9tb  ;        1836. 
on  which  latter  day  the  defendant  went  abroad  for  the  piir-      "    ' 
pose  of  avoiding  his  creditors.  v, 

CLAOaSTT. 

The  Court  were  of  opinion  that  there  was  sufficient 
ground  for  reversing  the  outlawry^  but  inquired  if 
there  was  any  authority  for  so  doing  wiihout  payment 
cfeatU. 


is  contended  that  the  sending  the  writ  to  the  sheriff^ 
with  the  direction  to  return  non  est  inventus,  was  an  abuse 
of  the  process  of  the  Court.  Pigou  v.  Drummondia).  lAl- 
dersan,  B.,  referred  to  Graham  v.  Henry  (&)•]  There  was 
a  different  practice  in  the  King's  Bench  and  Common 
Fleas,  as  to  the  terms  upon  which  the  proceedings  to  out- 
lawry were  reversed,  but  there  did  not  appear  to  be  any 
rule  m  this  Court.  By  the  10th  section  of  the  Uniformity 
of  Process  Act,  writs  are  to  be  in  force  for  four  calendar 
months  frcmi  their  date,  unless  the  return  is  sooner  ordered 
by  the  Court  or  a  Judge.  In  order  to  get  a  return  sooner 
than  the  four  months,  such  circumstances  should  be  shewn 
ss  would  be  sufficient  to  obtain  a  distringas  on  a  writ  of 


As  to  the  second  point,  it  was  admitted  the  autho- 
ties  were  against  the  defendant. 

Lord  Abinosr,  C.  B. — The  rule  should  be  absolute 
to  reverse  the  outlawry  upon  payment  of  costs,  and  put- 
ting in  bdkfl  in  the  alternative,  according  to  the  practice  of 

die  Common  Pleas. 

Rule  accordingly. 

(«)  1  Scott,  204 ;  1  BiDg.  N.  C.  154.  (6)  1  B.  &  AM.  151. 
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Owen  v.  Walters. 
Assumpsit  by  the  drawer  against  the  acceptor  of 
a  bill  of  exchange.  The  declaration,  which  was  dated 
the  S5tli  of  October,  a.  d.  1835,  was  according  to  tlie 
form  prescribed  ;by  the  rule  of  Trinity  Term,  I  Will. 
4  (a),  and  stated  that  the  plaintiff,  on  the  ^th  day 
of  March,  ISSti.^made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby  re- 
quired the  defendant  to  pay  (o  the  plaintiff  60/.  four 
months  after  the  date  thereof,  which  period  hat  now 
elapsed,  and  the  defendant  then  accepted  the  said  bill, 
&c.  To  tills  declaration  the  defendant  demurred  spe- 
cially, and  assigned  for  cause,  that  as  the  words  "now 
elapsed"  referred  to  the  time  of  declaring,  and  not  to  the 
commencement  of  the  suit,  it  did  not  appear  that  the  bill 
W3B  dae  at  the  time  the  action  wus  brought. 

Chadviick  Jones,  in  support  of  the  demurrer,  referred  to 
Abboit  V.  Arlett  (A). 

Addison,  in  support  of  the  declaration.  —  The  case 
ciled  is  only  an  authority  to  shew  that  this  cause  of  de- 
murrer is  not  frivolous.  The  declaration  pursues  the 
form  given    by  the    rule    of  Court.     {Parke,  B, — Those 
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necessary :  it  is  sufficient  if  it  does  not  appear  upon  the  1836. 
hce  of  the  declaration,  that  the  cause  of  action  had  hot 
accrued,  at  the  commencement  of  the  suit.  The  declara- 
tion is  intitled  the  25th  of  October,  1835,  and  the  bill  is 
stated  to  be  drawn  on  the  S9th  of  March,  1836,  so  that  it 
dearly  appears  upon  the  face  of  the  declaration,  that  the 
action  is  not  brought  too  soon.  The  question  is,  whether 
the  declaration  should  contain  an  express  averment,  that 
the  bill  became  due  before  the  action  was  commenced. 
[Abinger,  C*  B. — ^The  writ  is  now  the  commencement  of 
the.  action :  it  only  appears  from  the  demurrer  book  when 
the  declaration  was  delivered,  but  not  when  the  writ  was 
sued  oat.  Parke,  B. — I  never  drew  a  declaration  against 
the  acceptor  of  a  bill  of  exchange,  in  which  I  did  not 
state,  that  the  bill  was  due  before  the  commencement  of 
the  action.]  In  a  count  for  goods  sold,  it  is  never  stated 
that  the  goods  were  sold  before  the  commencement  of  the 
suit.  In  an  action  on  a  bond,  it  is  not  usual  to  state  that 
the  defendant,  before  the  commencement  of  the  suit, 
made  bis  writing  obligatory.  So  upon  a  contract  to  per- 
form any  thing  within  a  reasonable  time,  the  only  aver- 
ment made  use  of  is,  that  a  reasonable  time  has  long  since 
elapsed.  Unless  the  contrary  appears,  the  Court  will 
suppose  that  the  cause  of  action  existed  before  the  action 
was  commenced.  Lee  v.  Clark  (a).  [ParketB. — In  the 
absence  of  any  proof,  how  are  we  to  assume  the  date  of 
die  writ  is  the  date  of  the  declaration  ?]  The  bill  would 
prima  fiune  be  taken  to  bear  date  on  the  day  on  which  it 
was  made.    Hunt  v.  Mauey  ib\  Hague  v.  French  (c). 

Ckadwick  Jone$,\n reply,  contended,  that  if  the  date  of 
die  writ  appeared,  it  would  make  no  diiference,  since  it 
ought  to  be  shewn  on  the  face  of  the  declaration,  that  the 


(a)  2  East,  338.     (6)  5  B.  &  Adol.  902.    ;  (e)  3  B.  &  P.  373. 
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plaintiffbad  a  cause  of  action  at  the   time  the  suit  was 
commenced. 

Cur.  ad.  vult. 


Lori]  Abinger,  C.  B.  now  delivered  the  judgment  of  the 
Court. — The  first  question  in  tliis  case  was,  whether  it  suf- 
ficiently appeared  upon  the  face  of  li)e  declaration,  that  the 
bill  was  due  before  the  time  when  the  action  was  commenced. 
We  have  looked  into  the  authorities,  and  think  that  Mr. 
Adttiion  is  correct,  and  that  it  is  not  essential  that  it  should 
Bppear  upon  the  face  of  the  declaration  that  the  right  of 
action  accrued  at  any  time  prior  to  the  commenceraent  of 
the  Biut;  or,  in  other  words,  the  Court  does  not  look  out 
of  the  declaration  to  see  wlien  the  action  was  commenced. 
Look  at  the  form  of  jileading  the  Statute  of  Limitations ; 
the  defendant  refers  to  the  causes  of  action  in  the  decla- 
ration, and  if  the  plaintiff  wishes  to  shew  a  commencement 
of  the  suit  earher,  he  replies  that  fact.  If  indeed  it  ap- 
peared on  the  face  of  the  record  that  the  action  wag  com- 
menced too  soon,  there  would  undoubedty  be  good  cause 
for  demurrer,  but  we  are  not  to  intend  that,  for  the  purpose 
of  making  the  declaration  bud.  There  was  another  ques- 
tion  as  to  whether  the  Court  would  suppose  the  bill  (o 
bear  date  at  the  time  it  was  made.  It  is  competent  for 
the  defendant  to    shew  the  truth  by  plea,  that   the   bill 
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Lewis  p.  Ker. 

Chad  WICK  JONES  moved  for  a  rule  to  shew 
cause  why  the  plea  of  the  defendant  should  not  be  set 
aside.  The  action  was  brought  by  the  plaintiff  as  indor- 
see against  the  defendant  as  drawer  of  a  bill  of  exchange 
for  S501.  Many  ineffectual  attempts  had  been  made  to 
serve  the  defendant  with  a  copy  of  the  process^  and  at 
length  a  rule  for  a  distringas  was  granted.  The  defend- 
ant's attorney  then  told  the  plaintiff^'s  attorney  that  he 
would  enter  an  appearance  for  the  defendant,  which  was 
accordingly  done,  and  be  accepted  a  declaration.  The 
defendant  then  pleaded  he  was  an  attorney  of  the  Court 
of  King's  Bench 9  and  not  an  attorney  of  this  Court.  It 
was  submitted,  that,  since  the  Uniformity  of  Process 
Act  (a),  this  was  a  bad  plea,  and  it  was  sworn  in  the 
plaintiff's  affidavit  the  defendant  had  admitted  the  plea 
was  only  for  delay. 


Where,  to  an 
acdon  on  a  bill 
of  exchange,  the 
defendant 
pleaded  that  he 
was  not  an  at> 
torney  of  the 
oourtm  which 
the  action  waa 
brought;  the 
Court  refuted 
to  Mt  the  plea 
aside,  though  it 
was  sworn  the 
deiSendaat  had 
admitted  it  was 
pleaded  for  de- 
Uy. 


Parke,  B. — If  the  plea  is  bad,  you  should  demur.  The 
only  ground  upon  which  the  Court  can  interfere,  as  re- 
quired, is,  where  the  plaintiff  has  estopped  himself  from 
pleading  such  a  plea,  which  does  not  appear  from  the 
affidavit  to  be  the  case. 

Rule  refused. 


(a)  2WU1.4,  c.  59,  8.  1.  See 
DowUng'8  Statutes,  Vol.  3,  p.  138. 
By  this  section  it  is  provided, 
that  the  writ  of  sommoiis  shiall  be 
used,  ''  whether  the  action  be 
brought  by  or  against  any  per- 


son entitled  to  the  privilege  of 
Peerage  or  Parliament,  or  of  the 
Court  wherein  such  action  shall 
be  brought,  or  of  any  other  Court, 
or  to  any  other  privileges,  or  by 
or  against  any  other  person.'' 
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Horn  p.  Whitcombe. 

X  HIS  waa  an  action  of  debt  upon  a  recognizance  of  bail. 
One  of  the  bail  had  been  served  with  a  copy  of  the  writ 
of  summons,  and  alias  and  pluries  writs  had  issued  against 
uBitayofpio-  the  other  bail,  who  was  served  on  tlie  2>iiid  of  October 
E.T.T.  sWiiL  4,  last.  On  the  2nd  of  November  the  bail  gave  notice  of 
the  render  of  tbeir  principal,  and  called  on  the  plaintifTs 
attorney  to  know  the  amount  of  costs.  The  costs  not 
having  been  paid  on  the  l^ist  day  for  rendering  the  princi- 
pal, the  plaintiff  continued  the  proceedings  against  the 
bail.  On  the  10th  of  November  a  summons  was  taken 
out  before  a  learned  Judge  at  chambers  to  stny  proceed- 
ings upon  paymeni  of  the  c^sts  of  the  summons  only. 
The  learned  Judge  conceiving  that  tiie  {ilaintiff  was  irre- 
gular in  proceeding  after  a  render  had  been  duly  made, 
and  a  notice  given,  made  an  order  to  stay  proceeding 
upon  payment  of  the  costs  of  the  summons  only. 


PffierWot^now  moved  to  rescind  the  order  of  the  learned 
Judge.— The  rule  of  Trinity  Term,  ;}  Will,  i  (a),  orders, 
"  That,  where  the  plaintiff  proceeds  by  action  of  debt  on 
the  recognizance  of  bail,  the  bail  sliall  be  at  liberty  to 
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Parke,  B. — The  render  itself  was  no  stay  of  proceed-         1836. 

ings ;  and  the  plaintiff  was  compelled  to  go  on  with  the  " 

action  to  recover  his  costs.     You  may  take  a  rule.  v. 

Whitcombe. 

Rule  nisi. 


Hatter  v.  Moat^ 

J.N  this  case  judgment  had  been  arrested  on  the  seventh  Where  judf- 
count  (a).     In  the  evening  of  the  same  day  on  which  the  retted  on  acl 
judgment  was  arrested,  and   before   the   rule  could   be  j^^e^'dwU^ 
drawn  up,  the  plaintiff's  attorney  issued  a  writ  of  sum*  <^on,  end  the 

,  .  pUintiff't  at- 

mons  for  the  recovery  of  the  same  claim,  and  served  a  torney,  oo  the 
copy  on  the  defendant's  attorney  at  his  office.  alnwlSytienred 

the  defendant's 
.  ,  attorney  with  a 

Crowder  having  obtained  a  rule  to  shew  cause  why  this  copy  of  a  writ 
writ  should  not  be  set  aside,  with  costs,  upon  the  defen-  the  mnfTcUim 
dant  paying  the  sum  sought  to  be  recovered,  on  which  the 

arretted,  the 

jR.  Gumey  shewed  cause  upon  an  affidavit,  which  stated  rule  abMiute 
that  the  rule  for  arresting  the  judgment  was  made  ab-  |he*^ri°i'3!*** 
solute  before  one  o'clock ;  that  at  half  past  seven  o'clock  coe^>  on  pay- 
in  the  evening  deponent  served  the  managing  clerk  of  the  money  due 
defendant's  attorney  with  a  copy  of  the  writ  of  summons,  ll^nVtwenty" 
and  enquired  whether  an  undertaking  would  be  given  to  ^^""' 
appear  to  the  writ,  and  was  informed  in  answer,  that  if  he 
would  leave  the  writ,  an  undertaking  would  be  given  the 
following  morning.     Gumey  contended,  that,  as  the  de- 
fendant had  availed  himself  of  a  technical  objection  in 
arresting  the  judgment,  the  Court  should  leave  him  to  his 
ordinary  remedy  to  plead  the  writ  in  abatement. 

Pakkb,  B. — The  record  could  not  be  made  up  until 
the  costs  were  taxed ;  and  until  final  judgment  the  case 

(a)  See  p.  298. 
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1836.        ig  itill  depending.     The  rule  must  be  absolute,  on  pay- 
Uaitim       in*"!  of  the  money  due  within  four-and-twenty  hours, 
jl^,.  Rule  accordingly. 

Read  v.  Sfi;er. 

Ap]»efpicn<   JmANSEL  moved  to  set  aside  an  interlocutory  judg- 

donaatTMuira  inent  for  irregularity.     A  plea  uf  plene  admin istrav it  had 

couiurri  tigiu-   ijggn  delivered  by  the  defendnnt,  without  being  signed  by 

A  pMrty  Mho  counseli  and  the  plaintiiT  had  thereupon  treated  it  as  a 

theflmin-        nullity,  and  signed  judgment.     In  Tidd's  Practice  (a),  it 

Md^'t»cMn  "  stated  that,  in  the  King's  Bench,  the  plea  of  plene  ad- 

ministravit  does  not  require  counsel's  signature;  and  as 

the  practice  of  this  Court  was  formerly  similar  to  that  of 

the  King'i  Bench,  it  is  presumed  it  would  not  require  it 

here. 

SevoeU  shewed  cause  in  the  first  instance. — By  the  first 
rule  of  H.  T.  2  Will.  4,  107  (i),  it  is  declared  "  not  to  be 
necessary  that  any  pleadings,  which  conclude  to  the  country, 
be  signed  by  counsel ; "  from  which  it  may  naturally  be 
inferred,  that  pleas  which  conclude  with  a  verification  like 
the  present,  require  counsel's  signature.  In  a  late  case  of 
Macher  t.  Billing  (r),  it  was  held,  that  a  plea  of  the  Sta- 
tute  of  Limitations  ruciuirea  to  be  siuned  bv  counsel. 
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Parke,  B. — As  you  show  cause  in  the  first  instance,  you         1836. 
are  not  entitled  to  costs.   The  rule  must  be  absolute  with- 
out  costs. 

Rule  accordingly. 


necet< 


Fountain  v.  Steele. 

CrOMPTON  having  obtained  a  rule,  calling  on  the  it  it  not 
plaintiff  to  give  security  for  costs,  he  being  out  of  the  demand  pre- 
jumdiction  of  the  Court-  t:^,^^ 

for  costs,  un- 
less it  bin- 

Wighiman  shewed  cause,  and  objected  that  it  did  not  tended  to  be 
appear  that  any  demand  for  security  for  costs  had  been  tiut  proceed- 
made  on  the  plaintiff's  attorney.  He  cited  Bas$  v.  Clite  (a).  |^^^** 

time. 

Parke,  B. — It  is  only  necessary  to  make  a  demand, 
where  it  is  also  a  part  of  the  rule,  that  proceedings  be 
stayed  in  the  mean  time. 

Rule  absolute  (6). 

{a)  3  M.  &  S.  283.  (6)  Jona  ▼.  Jont$y  ante,  Vol.  1,  p.  3ia 


Griffin  r.  Gray. 

JlE  TERSDORFF  shewed  cause  against  a  rule  obtained  Where  a  writ 
by  Ckadwici  Jones,  for  setting  aside  the  writ  of  sum-  JiJdTgSnst"" 
mons  issued  in  this  cause,  the  declaration,  and  subsequent  ^^mat  Gny, 

*  and  was  senred 

proceedings.     The  rule  had  been  obtained  upon  an  affi-  on  muiam 
davitf  which  stated,  that  the  name  of  the  defendant  in  the  refWd  to  set"^ 
writ  of  summons  was  ThomasGrsiy,  but  that  the  party  served  Jjijj*„^  ^"*" 
ifrith  the  writ  was  not  Thomas  Gray,  but  WiUiam  Gray. 
It  was  submitted,  that  the  Court  would  not  interfere, 
since,  if  William  Gray  was  not  the  party  intended  to  be 
sued,  the  plaintiff  could  not  recover  against  him. 


OkAT. 
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Parke,  B. — There  is  no  ground  for  this  application. 
The  plaintifT  must  prove  at  the  trial  that  William  Gray 
is  the  party  intended.  It  seems  to  me  very  probable,  the 
right  person  lias  been  served,  though  by  a  wrong  name 
in  the  writ. 

Rule  discharged  with  costs. 


mir  be  eottnd 

deprive  tbc 
plilntiirof 
oDtti  under  tha 
Wat  BrliloD 
Court  of  Re- 
qunuAct,  (4S 
Oeo.  3,  c  88), 
when  the  dibt 
Ubdow  SLi 
•nd  it  U  not 
nteeu>TT  tlul 
Ibe  pUtnUff 
ehonld  Ik  re- 
eidcnt  within 
the  JoriHllction. 


Hamley  p.  Hutton. 

\JrALE  obtained  a  rule  to  enter  a  suggestion  on  the 
roll  to  deprive  tlie  plaintiff* of  costs  under  the  46  Geo.  3, 
c.  88,  which  is  entitled  "  An  Act  to  explain,  amend,  and 
extend  the  powers  of  the  31  Geo.  2,  c.  23,  establishing 
a  Court  of  Requests  for  the  recovery  of  small  debts  with- 
in the  Western  Division  of  the  Hundred  of  Brixton,  in 
the  County  of  Surrey."  A  vcnlict  had  been  obtained  by 
the  plaintiff  under  a  writ  of  trial,  for  3/.  19s.  5d.,  before 
the  sheriff  of  Middlesex ;  and  it  appeared  from  the  affi- 
dariti,  that,  when  the  debt  for  the  recovery  of  which  the 
action  was  brought  had  been  contracted,  the  plaintiff  and 
defendant  both  resided  in  the  county  of  Middlesex,  but 
that,  subsequently,  and  before  the  commencement  of  the 
action,  the  defendant  had  removed  into  Surrey,  and  was 
reuding   within  the   western  division  of  the   hundred  of 
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verdict  is  obtained  in  any  other  Court  for  a  debt  recover- 
able in  the  Court  of  Requests^  the  plaintiff  shall  not  be 
entitled  to  costs  (a) ;  but  all  the  provisions  of  the  81 
Geo.  2,  c.  SS,  are  extended  to  the  46  Geo.  3,  c.  88  (b), 
and  the  9th  section  of  the  31  Geo.  2,  c.  fiS,  expressly 
enacts,  that,  if  an  action  be  brought  in  any  other  Court  for 
a  debt  recoverable  in  the  Court  of  Requests,  ''  the  defend- 
ant may  plead  generally  in  bar  of  the  action,  that  at  the 
time  of  commencing  such  action  he  was  liable  to  be  sum* 
moned  before  the  Court  of  Requests  (c).'* 


1836. 


(a)  46  Geo.  3,  c.  88,  s.  14. 
And  be  it  further  eDacted,  that  if 
toy  action  or  smt  shall  be  com- 
menced in  any  of  Ids  Majesty's 
Courts  of  Redbrd  at  Westminster, 
for  any  debt  not  exceeding  the 
nun  of  5^,  and  recoverable  by  vir- 
tue of  the  said  redted  act  and  of 
this  act,  or  either  of  them,  in  the 
aid  Court  of  Requests,  then  and 
in  every  such  case  the  plaintiflf  or 
plttntiflTs  in  such  action  or  suit 
dudl  not  by  reason  of  a  verdict  for 
Idm,  her,  or  them,  otherwise  have 
or  be  entitled  to  any  costs  whatso- 
ever, and  if  the  ver^ct  shall  be 
^ven  ^for  the  defendant  or  de- 
fendants in  such  action  or  suit, 
iod  the  judge  or  judges  before 
whom  the  same  shall  be  tried  or 
lieard  shall  think  fit  to  certify 
that  such  dd[)t  ought  to  have  been 
recovered  in  the  said  Court  of 
Hequests,  then  and  so  often  such 
defendant  or  defendants  shall 
have  double  costs,  and  shall  have 
inch  remedy  for  recovering  the 
lamiB  as  any  defendant  or  defend- 
ants may  have  for  his,  her,  or  their 
costs  in  any  cases  by  law. 

(6)  46  Geo.  3,  c.  88,  s.  24. 

VOL.  v. 


Provided  always,  that  the  said 
hereinbefore  recited  act  of  the 
tlurty-first  year  of  the  reign  of  his 
said  late  Migesty  King  George 
the  Second,  and  all  powers,  pro- 
visoes, clauses,  roatter8,and  things 
therein  respectively  contuned, 
shall,  so  far  as  the  same  are  not 
hereby  expressly  repealed  or 
otherwise  provided  for,  and  are 
not  inconsistent  with  any  of  the 
provisions  of  this  present  act, 
continue  and  be  in  full  force,  and 
extend  to  all  and  every  person 
and  persons  to  whom  tins  act  doth 
or  shall  extend. 

(c)  31  Geo.  2,  c.  23,  s.  9.  And 
be  it  further  enacted,  by  the  au- 
thority aforesaid,  that  if  any  ac- 
tion of  debt,  or  upon  the  case, 
upon  any  assumpsit  for  recovery 
of  any  debt  to  be  sued  or  prose- 
cuted against  auy  person  or  per- 
sons liable  to  be  summoned  as 
aforesud  in  any  of  the  King's 
Courts  at  Westminster,  or  else- 
where out  of  the  said  Court  of  Re- 
quests, the  plaintiflf  shall  declare 
for  any  sum  of  money  not 
amounting  to  the  sum  of  forty 
shillings,  the  defendant  may  plead 

D*  P.  C* 
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Pamkb,  B. — ^That  clause  has  been  repealed  by  impli- 
OTifda.    The  lemedy  now  is  by  entering  a  suggestion  on 

■(■)  '■ 

iSifglty. — Then,  as  to  the  first  quesdon.  Both  the 
pliiXiff  and  defendant  must  reside  within  the  jurisdie- 
liBB.  ^The  preamble  to  the  act  31  Geo.  2,  c.  SS,  declares 
tbrtf  "Whereas  many  small  debts  are  daily  contracted 
wMiin  the  western  division  of  the  hundred  of  Brixton," 
from  which  it  is  clearly  to  be  inferred,  that  the  object  of 
Ae  legislature  was  only  to  provide  for  the  recovery  of 
iittlVdebts  actually  contracted  within  that  district.     It  is 


generally  in  bar  nf  such  action 
that  al  llie  time  of  cotnnienciiig 
iiicli  action  the  dcfendaot  was 
littble  tfi  lie  named  or  summou- 
ed  before  the  said  Court  o( 
Requests,  without  pleading  an; 
other  matter  specially;  and  in  case 
the  plaintiff  in  any  such  action 
afaall  declare  for  the  euiq  of  forty 
shUlings,  or  any  sum  of  money 
eseeraling  the  ^um  of  forty  filii)- 
Un^,  the  licfendnni  may  plead 
generally,  over  and  above  such 
uiHlters  as  aforcs^ud,  that  the  dc' 
feiidaiit   wii  not   at  the   time  of 


defendants  should  negleet  to 
plead  such  matters  specially  to 
such  action,  and  shall  plead 
the  general  issue  or  any  otlier 
special  matter  not  hereinbefore 
particularly  mentioned,  and  the 
jury  upon  the  trial  of  such  actian 
shall  by  tbeir  verdict  find  the 
debt,  damages,  or  sum  of  money 
due  to  the  plaintiff  to  be  under 
the  sum  of  forty  shillings,  such 
verdict  shall  be,  and  is  hereby  de- 
clared to  be  void  to  all  inteou 
and  purposes,  and  it  ehal]  and 
may   be   lawful   to   and  for   the 
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true  that  the  subsequent  act  {a )  provides  that  "  it  shall 
be  lawful  for  any  person,  whether  residing  within  the 


]836. 


(a)  46  Geo.  3,  c  88,  s.  9.  And 
be  it  further  enacted,  that  it  shall 
and  may  be  lawful  for  any  person 
or  persons,  whether  residing  with- 
in the  smd  western  division  of  the 
hundred  of  Brixton  or  elsewhere* 
all  bodies  politic  or  corporate,  and 
fraternities  or  brotherhoods,  whe- 
ther corporate  or  not  corporate, 
who  now  bare  or  hereafter  shall 
have  any  such  debt  as  hereinbe- 
fore specified  or  mentioned,  or 
any  other  debt  or  debts  owing  or 
due  to,  or  clumed  or  demanded 
by  such  person  or  persons,  bodies 
politic  or  corporate,  and  fraterni- 
ties or  brotherhoods,  whether  cor 
porate  or  not  corporate,  in  his, 
her,  or  their  own  right,  or  in  the 
right  of  any  other  person  or  per- 
sons to  whom  he,  she,  or  they 
shaU  be  executor,  administrator, 
guardian,  or  trustee,  and  for 
which  debt  or  debts  he,  she,  or 
they  shall  demand  any  sum  of 
money  not  exceeding  the  sum  of 
bL  from  any  person  or  persons 
whomsoever,  residing  or  inhabit- 
ing within  the  said  western  divi- 
sion of  the  hundred  of  Brixton,  or 
keeping  any  house,  warehouse, 
shop,  shed,  stall,  or  stand,  or 
seeking  a  livelihood,  or  trading 
or  dealing  within  the  said  western 
division  of  the  hundred  of  Brix- 
ton, to  cause  such  debtor  or 
debtors,  person  or  persons,  from 
whom  such  debt  or  debts  shall 
be  due  or  owing,  or  clumed  or 
demanded,  and  so  resident,  inha- 
biting, or   keeping    any  house, 


warehouse,  shop,  shed,  stall,  or 
stand,  or  seeking  a  livelihood,  or 
trading  or  dealing  as  aforesaid, 
to  be  warned  or  summoned  by 
personal  service,  or  by  a  printed 
or  written  summons  left  at  the 
dwelling-house,  lodgings,  or  place 
of  abode,  warehouse,  shop,  shed, 
stall,  stand,  or  any  other  place  of 
dealing  of  such  debtor  or  debtors, 
or  person  or  persons  as  aforesaid, 
within  the  jurisdiction  of  the  sud 
Court,  to  appear  before  the  com- 
missioners of  the  said  Court  at 
such  time  and  place  or  times  and 
places,  in  such  and  the  same 
manner,  and  under  and  subject 
to  such  and  the  same  powers, 
process,  and  method  of  proceed- 
ing, orders,  judgments,  decrees, 
and  executions  as  are  meotioned, 
expressed,  enacted,  and  declared 
in  and  by  the  said  recited  act  of 
the  thirty-first  year  of  the  reign 
of  his  said  late  Majesty  King 
George  the  Second,  and  that  as 
fully  and  effectually  to  all  intents 
and  purposes  as  if  the  same  were 
herein  repeated  and  re-enacted ; 
and  that  the  Haid  commissioners 
shall  and  may,  iu  or  by  such  their 
orders,  decrees,  and  judgments, 
order  and  direct  the  payment  of 
any  such  debts  to  be  made,  either 
in  one  sum  at  once,  or  by  instal- 
ments at  stated  periods,  as  they 
shall  see  cause  and  deem  just  and 
reasonable ;  all  which  order  or  or- 
ders, decrees,  judgments,  and  pro- 
ceedings so  to  be  made,  shall  be 
registered  in  a  book  or  books  as 
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western  division  of  the  hundred  of  Brixton,  or  else- 
where," to  sue  &c. ;  but  this  section  must  receive  a  limited 
construction,  to  render  it  consonant  with  the  other  pro- 
TJsions  of  the  statute.  Webb  v.  Brown  (a)  determined 
that  an  act  (b),  which  was  the  same  in  effect,  though  not 
containing  precisely  (he  same  words,  only  applied  to  cases 
where  both  parties  resided  within  the  jurisdiction  of  the 
London  Court  of  Requests ;  and  Dillamore  v.  Capon  (c) 
was  decided,  after  argument  and  deliberation,  upon  words 
precisely  similar  in  an  act  regulating  the  Court  of  Re- 
quests for  the  other  division  of  the  hundred  of  hrix- 
ton(d).  [Alderson,  B. — In  that  case,  the  Court  of  Com- 
mon Pleas  decided  that  tlie  wortl  elsewhere  referred  to 
the  parishes  recited  in  the  former  act,  and  which  were  not 
within  the  eastern  division  of  ihc  hundred  of  Brixton. 
What  construction  should  be  put  upon  the  word  ette- 
where  in  this  statute  ?]  "  Elsewhere"  may  he  read  — "else- 
where within  the  jurisdiction."  [Alderson,  B. — The  juris- 
diction is  confined  to  the  western  division  of  the  hundred 
of  Brixton,  and  the  words  of  the  act  are,  "Any  persons 
residing  within  the  said  western  division  of  the  hundred 
of  Brixton  or  elsewhere."  Unless  we  hold  that  plaintiffs 
residing  out  of  the  jurisdiction  are  entitled  to  sue,  the 
word  "elsewhere"  would  be  absurd.]  There  may  have 
been  a  doubt  as  to  what  was  comprehended  within  the 
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by  giving  such  a  construction  to  the  act  as  is  now  con- 
tended for  by  the  defendant,  the  clause  which  enables  the 
commissioners  to  award  a  defendant  damages  and  costs  of 
suit  for  vexatious  prosecutions  (a)  must  be  wholly  inopera- 
tive,  when  the  plaintiff  resides  beyond  the  jurisdiction ;  as 
the  commissioners  can  only  enforce  their  decrees  within 
the  western  division  of  the  hundred  of  Brixton  (b). 


1836. 
Hamley 

V. 
HUTTON. 


(a)  31  Geo.  2,  c.  23,  s.  27- 
And  be  it  fiuther  enacted,  by  the 
anthority  aforesaid,  that  if  any 
plaindff  or  pluntiffs  shall  sum- 
mon or  cause  to  be  summoned 
any  defendant  or  defendants  to 
appear  before  the  said  Court, 
mider  pretence  of  any  debt  ow- 
ing to  Mm,  her,  or  them,  from 
such  defendant  or  defendants,  and 
shall  not  appear  and  prosecute 
such  suit  or  suits,  or  shall  not 
prove  to  the  satisfaction  of  the 
sttd  commissioners  or  any  three 
or  more  of  them,  that  there  was 
a  probable  cause  of  suit  or  com- 
plaint agunst  such  defendant  or 
defendants,  then  and  in  such  or 
in  either  of  these  cases  it  shall  and 
may  be  lawful  to  and  for  the  sMd 
commissioners,  or  any  three  or 
more  of  ihem,  and  they  are  hereby 
authorized,  empowered,  and  re- 
quired to  give  judgment  of  non- 
imt  against  such  plaintiff  or 
plaintiffs,  and  to  award  and  order 
Mm,  her,  or  them  to  pay  the 
costs  of  such  suit  or  suits  ;  and  if 
the  said  commisttoners,  or  any 
three  or  more  of  them,  shall  be 
of  opinion  that  such  or  either  of 
the  said  prosecution  or  prosecu- 
tions was  or  were  vexatious,  that 
then  and  in  such  case  it  shall  and 
may  be  lawful  to  and  for  the  said 
commissioners,  or  any  three  or 
mors  of  them,  to  award  and  or- 


der such  plaintiff  or  plaintiffs  to 
pay  to  such  defendant  or  defend- 
ants such  damages  for  such  vexa- 
tious prosecution  as  they  shall 
tMnk  reasonable,  overand  be- 
sides the  costs  of  8uit,on  judgment 
of  nonsuit  aforesaid,  not  exceed- 
ing the  sum  of  ten  shillings ;  and 
in  case  such  plaintiff  or  plaintiffs, 
after  being  served  with  an  order 
for  payment  of  such  costs  only, 
or  such  costs  and  damages  jointly, 
as  shall  be  so  respectively  award- 
ed against  him,  her,  or  them, 
shall  refuse  or  neglect  to  pay  the 
same,  then  and  in  such  and  in 
either  of  the  said  cases  it  shall 
and  may  be  lawful  to  and  for  the 
said  commissioners,  or  any  three 
or  more  of  them,  and  they  are 
hereby  authorized,  empowered, 
and  required  to  issue  out  of  the 
said  conn  process  of  execution 
against  the  goods  and  chattels  or 
body  or  bodies  of  every  such 
plaintiff  or  pluntiffs,  for  levying 
such  damages  or  costs  by  distress 
and  sale,  or  for  compelling  by 
imprisonment  the  payment  there- 
of, in  such  and  the  like  manner 
as  execution  against  the  goods 
and  chattels  or  body  or  bodies  of 
any  defendant  or  defendants  by 
virtue  of  this  act  may  be  award- 
ed and  issued  forth. 

(6)  31  Geo.  2,  c  23,  s.  4.  And 
be  it  further  enacted,  by  the  au- 
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Parke,  B,— We  tliiiik  there  is  no  doubt  in  this  case. 
It  is  enough  if  the  defendant  was  resident  within  the  ju- 
risdiction of  the  Court  of  Keiiuesu  when  the  action  com- 
menced, and  it  is  admitted  that  he  was  so  resident. 


thority  aforesaid,  iliat  upou  iciak- 
ing  and  pronouucing  ever]'  eucli 
final  order,  judj^itient,  or  decree, 
aa  the  uid  commissioners  or  any 
three  or  more  of  ihem  shall  make 
and  set  down  for  or  concerning 
or  relating  to  such  debt  or  debts, 
complaint  or  compliunts,  and 
cost!  of  auit  for  or  against  such 
plaintiff  or  pliuntilfs,  defendant  or 
defendants  as  aforesaid,  then  it 
■haU  and  may  be  lawful  to  and 
for  the  laid  commiEsiuoers,  or  any 
three  or  more  of  them,  to  award 
and  inue  out,  or  caiine  to  be 
inned  out  of  the  said  (Jourl,  pro- 
cess of  execution  agiunst  iheliody 
or  goods  of  such  person  or  per- 
sons, directed  to  the  beadle  or 
officer  appointed  to  execute  the 
proceti  of  the  said  Court  for  the 
time  being,  for  levying  by  distress 
and  saleof  such  goods,  or  for  the 


Rule  absolute. 

and  by  virtue  of  every  such  exe- 
cution, so  to  issue  out  of  the  swd 
Court  of  Requests  against  the 
body  or  bodies  of  any  debtor  or 
debtors,  the  party  or  parlies 
against  whom  the  same  shall  is- 
sue shall  and  may,  if  he,  she,  or 
they  be  found  ivithia  the  said 
western  dinsion  of  the  hundred  of 
Brixton,  be  taken  and  committed 
to,  or  detained  iu  custody  or  safe 
keeping  of  the  beadle  of  the  said 
Court  for  the  time  being,  to  be  by 
him  or  iheni  committed  to  and 
confined  in  the  county  gaol  of 
itie  county  of  Surrey,  the  gaoler 
or  keeper  of  which  saad  gaol  is 
hereby  required  lo  receive  such 
person  or  persons  from  such  bea- 
dle, and  to  keep  such  person  or 
persons  within  the  said  gaol  during 
the  time  for  which  he,  she,  or 
they  shall  be  committed  by  virtue 
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IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Wilson  and  Esther  bis  Wife  r.  Lainson  and  Another.         i^^ 

jL  RESPASS,  for  assault  and  battery,  and  for  false  im-  Trespasa  at 
prisonment  upon  the  female  plaintiff.   Defendants  pleaded,  hlfgband  wid 
first.  Not  guilty — secondly,  that  plaintiff  Esther  was  not  '^fe,  the  decia- 
the  wife  of  plaintiff  William  Wilson — thirdly,  as  to  assault  auauit,  battery, 
and  imprisonment,  a  justification  under  process.      The  gonment/iar*' 
cause  was  tried  before  Mr.  Justice  Bosanguet,  at  the  Lon-  ?!*".»  Not  guilty, 

-'  the  jury  finding 

don  Sittings  after  Trinity  Term,  1836;  and  the  jury  found  » farthing  dam- 

a  verdict  for  the  plaintiffs,  which  was  entered  for  them  on  plaintiff,  the 

the  postea,  upon  all  the  issues,  with  one  farthing  damages  ^^JfJ  She  43** 

utMm  each.  Mr.  Justice  Bosanquet  certified  in  the  common  ^^^''  ^  ^*  8.2:~ 

t»  •  ^^®  Court  would 

form,  under  the  43  Eliz.  c.  6,  to  deprive  the  plaintiff  of  his  not  set  aside 
costs.   In  this  term,  a  rule  was  obtained  by  Martin,  for  the  ait^ho^gh  ^e' 
defendants  to  shew  cause  "  why  the  said  certificate  should  7«'<*'^^  ^^^ 

*'  been  entered 

not  be  discharged,  and  why  it  should  not  be  referred  to  generally  for  the 

one  of  the  Prothonotaries  of  the  Court  to  tax  the  plain-  fss^eon^he 

tiffs  their  full  costs  of  the  action,"  upon  the  ground  that  ^^.t  Oie''' 

the  statute  of  Elizabeth  gave  no  authority  to  the  Judge  to  defendant  hav- 

,  *«  *'*^»  *"  another 

certify  m  cases  of  battery  (a),  and  that  the  plamtiff  was  not  plea,  traversed 

the  marriage  of 
the  female  plain- 
tiff with  the  nuUe  plaintiff,  he  had  not  admitted  the  battery  on  the  record,  and  therefore  the  Judge 
had  JnrfiidietiMi  to  certify. 


(a)  Stat.  43  Eliz.  c.  6,  8.  2. 
And  be  it  further  enacted,  "if 
upon  any  action  personal,  to  be 
brought  in  any  of  her  Majesty's 
Courts  at  Westminster,  not  being 
for  any  title  or  interest  of  lands, 
nor  concerning  the  freehold  or 
inheritance  of  any  lauds,  nor  for 
any  battery,  it  shall  appear  to 


the  judges  for  the  same  Court, 
and  so  signified  or  set  down  by 
the  justices  before  whom  the 
same  shall  be  tried,  that  the  debt 
or  damages  to  be  recovered  there- 
in in  the  same  Court  shall  not 
amount  to  the  sum  of  40*.  or 
above,  that  in  every  such  case  the 
judges  and  justices  before  whom 
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deprived  of  his  costs  under  stat.  22  &  23  Car.  2,  c.  9,  sec. 
136  (fl),  the  battery  in  this  case  being  conclusively  found 
and  admitted — first,  by  the  verdict  of  the  jury  upon  the 
first  plea — secondly,  by  the  admission  of  such  battery  on 
tiie  second  plea.  The  cases  which  he  chieily  relied  upon 
were  Bone  v.  Dawe  (6),  Hughes  v.  Hughes  (c),  and 
Smith  V.  Edwards  (rf),  and  distinguished  the  present 
case  from  that  of  Wi^n  v.  ^incart/ (e),  and  also  ofBriggs 
V,  Bowgin  {f),  from  tlie  circumstance  of  there  being  no 
other  pleas  in  those  cases  than  Not  guilty. 


Talfourd,  Serjeant,  and  Ball,  now  shewed  cause,  and 
contended,  as  to  the  first  point,  that  if  the  verdict  of  the 
jury  upon  the  plea  of  Not  guilty  precluded  the  Judge 
from  certifying,  no  certificate  could  ever  be  granted;  and 
as  to  the  second  point,  that  the  admission  of  the  battery 


any  sQCb  action  shall  lie  pursued, 
shall  not  aivard  for  costs  10  the 
parly  pi un tiff  ooy  greater  or 
more  costs  than  the  sum  of  the 
debt  or  damages .  so  recovered 
shall  Binounl  unto,  but  less  at 
their  discretions." 

(b)  Stat.  22  &  23  Car.  2.  c.  9, 
8.  136,  ctiacis  as  foUows:— "  And 


and  battery,  and  other  personal 
actions,  wherein  the  Judge  nt  the 
trial  of  the  cause  shall  not  find 
and  certify  under  bis  band,  upon 
the  back  of  the  record,  that  an  as- 
eaull  and  battery  was  suSidently 
proved  by  the  pituntiff  against 
the  defendant,  or  that  the  freehold 
ortitle  of  the  land  mentioned  in  the 
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on  the  record  ought  to  have  been  by  plea  of  justification        IB36. 
concluding    with   a    Terificationf   to   have  the  effect  of 
making  the  Judge's  certificate  inoperative,  and  cited  the 
cases  of  Wiffin  v.  Kineard{a)^  EmmettY.  Lyne  (6),  Smith 
T.  Edge(e)t  Brennan  v.  Redmond  (d),  PagcY.  Creed  (e). 

They  also  cited  Hullock's  Law  of  Costs,  p.  23,  where  it  is 
said,  **  that  if  in  an  action  for  an  assault,  battery,  and  false 
imprisonment,  the  plainti£P  obtain  a  verdict  for  less  than 
40#.  damages,  the  Judge  may  certify,  under  43  Eiiz.  c.  6, 
that  the  damage  did  not  amount  to  40^.,  by  which  certi- 
ficate the  plainti£P  will  be  deprived  of  full  costs,  although 
a  battery  were  proved  at  the  trial,  unless  indeed,  in  the 
case  of  an  actual  battery,  there  should  be  a  certificate  un- 
der the  22  &  2S  Car.  2.  c.  9 ;  for  whether  there  be  evi- 
dence of  a  battery  or  not,  it  would  not  prevent  the  Judge 
from  certifying  with  respect  to  the  imprisonment  under 
the  43d  of  Eliz.,  and  the  plainti£P  is  not  entitled  to  full 
costs  for  the  assault  and  battery  without  a  certificate 
under  the  22  &  23  Car.  2,  c.  9."  The  case  of  Smith  v. 
Edwards  (f)  is  conclusive  to  shew,  that  since  the  new 
rules  and  pleading,  the  plea  of  Not  guilty  takes  the 
case  out  of  the  statute  of  Charles,  and  that  the  Judge  may 
grant  his  certificate  notwithstanding,  to  deprive  the  plain- 
tiff of  his  costs. 

Marlint  in  support  of  the  rule,  contended  that  the  cer- 
Uficate  could  never  be  contradictory  to  the  record,  and 
that  the  proper  course,  when  a  Judge  certifies,  was  that  a 
verdict  should  be  entered  upon  theposteaof  Not  guilty  as 
to  the  battery,  and  Guilty  as  to  the  assault  and  imprison- 
ment ;  and  that,  upon  the  present  rule,  the  postea  wascon- 


(a)  2  N.  R.  471.  (d)  1  Taunt.  16. 

(b)  1  N.  ft  255.  (e)  ST.  R.  391. 

(c)  6  T.  R.  562.  if)  Ante,  Vol  4,  p.  621. 
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elusive  1  and  on  the  second  point,  he  contended  tbal  tiie 
jud^ent  of  Lord  Kenyon  in  Smith  v.  Edge  proceeded 
entirely  upon  the  conclusion  of  law,  that  a  batiery  was 
admitted  upon  the  record,  and  that  the  expression  of 
plea  in  justification  was  merely  used  by  him,  because  at  that 
time  there  were  no  pleas  concluding  to  the  country,  which 
admitted  any  of  the  facts  averred  in  the  declaration,  but 
that  now,  since  the  new  rules  of  pleading,  there  were  such 
pleas;  and  that  the  ple»  ilenying  the  marriage  in  this  case 
wasoneof  tliem;  and  I  hat  the  true  lesthere  was,  supposing 
this  to  have  been  the  only  plea,  would  not  the  plainli&B 
have  been  entitled  to  nominal  damages  for  the  battery 
wittiout  giving  any  proof  of  it.  This,  he  contended,  they 
would,  and  he  relied  upon  Flughegv,  ffvghei  and  SmUkv. 
Edwards  as  conclusive  in  his  favour. 

Cur.  adv.  vult. 


TlNDAL,  C.  J.— The  question  in  this  case  is,  whether, 
notwithstanding  ihc  Judge's  cerliiicate  under  the  stat.  IS 
of  Elizabeth,  Ihc  pl.iintiff  is  entitled  to  his  full  coats ;  and 
this  depends  on  another  question,  whether  a  battery  ap- 
pears to  be  confessed  upon  the  record;  as  actions  for 
battery  are  expressly  excepted  out  of  the  statute  ;  if  it 
appears  judicially  to  us  that  this  was  an  action  for  bat- 
tery, the  statute  does  not  apply.     The  plaintiff  contends 
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had  the  power  to  certify  at  the  moment  the  cause  was         1836. 
decidedi  the  defendants  cannot  be  deprived  of  the  benefit       wilson 
of  such  certiBcate,  by  the  subsequent  voluntary  act  of  the  V' 

plaintiff  himself.  The  other  ground  on  which  the  plaintiff 
relies  is,  that  the  second  plea,  taking  issue  only  on  a  single 
fact  alleged  in  the  declaration,  must  be  taken  to  be  an  ad- 
mission of  the  battery.  But  we  thinki  taking  the  whole 
of  the  record  together,  tliere  is  no  necessary  confession  of 
the  battery  on  this  record.  The  plea  of  Not  guilty  ex- 
pressly denies  it ;  the  last  plea,  which  is  a  {)lea  in  con- 
fession and  avoidancCi  excludes  the  battery.  The  ques- 
tiooy  therefore,  arises  on  the  second  plea  alone.  Now 
this  is  not  in  its  form  a  plea  of  confession  and  avoidance ; 
it  is  a  plea  of  traverse  or  denial  of  a  particular  collateral 
fact  alleged  in  the  declaration ;  and  if  this  plea  had  been 
pleaded  alone,  although  the  plaintiff  might  contend  that 
a  cause  of  action  was  admitted  by  the  defendant,  yet  he 
never  could  have  contended,  that  the  whole  of  his  ground 
of  action  was  admitted ;  for  his  cause  of  action  in  this 
case  is  several  and  divisible.  His  action  is  maintainable 
either  for  the  assault  or  the  battery,  or  the  imprisonment ; 
either  of  those  grounds  of  action  would  support  it.  The 
admission,  therefore,  of  a  ground  of  action  which  is  di- 
visible, we  consider  no  necessary  admission  of  the  whole, 
but  that  the  plaintiff  must  still  prove  at  the  trial  what 
part  of  his  gravamen  he  relies  on. 

Holding,  therefore,  that  there  is  no  necessary  admission 
of  a  battery  on  this  record,  we  think  the  certificate  of 
the  Judge,  under  the  statute  of  Eliz.,  deprived  the  plain- 
tiff of  full  costs. 

Rule  discharged. 
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1S36. 

Davis  p.  Curtis. 
Aprkuocru  J_N  Trinity  Term,  thedeTendant,  a  prisoner,  was  brought 
diKhirga  nnder  up  at  the  suit  of  the  plaintiff  under  the  compulsory  clauses 
l*^M,Sthoih  of  the  Lords' Act,  112  Geo.  2,  c. 28,  ss.  16,  17.  The  pri- 
JVJ^^"  soner claimed  tiie  sixty  days  allowed  by  the  statute,  and  was 
■chtdnl*  par-      thereupon   remanded.     The  sixty  days  expired  in  July, 

compBiMir        and,  on  the  first  day  of  Michaelmas  Term — 
danu*  of  the 

•fknttaaei-  AndrcviSt  Serjeant,  moved  for  the  prisoner's  discharge 

SS^JI*^  under  the  48  Geo.  .S,  c.  123,  he  having  been  in  execution 

ciiiiiMdbThim,  more  than  iwelve  monlhs  for  a  debt  not  exceeding  20/. 

■od  which  h*Tt  ,. .        .                         .              . 

eipindbe-  loe  year  of  imprisonment  expired  in  August. 
bn  Ibcend 

nenthi' im-  The  ten  days'  notice  required   by  the  rule  of  Hilary 

^W«^i,iD    ^^^^    a  Will.  4,  s.90(o).   not  having  been   given,   the 
hb'SiSun»^  Court  held  that  the  party  had  not  placed  himself  in  a  po- 
sition to  be  entitled  to  his  discharge. 

Oo  the  second  day  uf  the  saino  lerm,  the  prisoner  was 
brought  up  at  the  instance  of  the  plaintiff  under  the  Lords' 
Act. 

,4iidrfu><,  Serjeant,  onbehalf  of  the  prisoner,  contended, 
that,  inasmuch  as  he  would  have  been  entitled  to  his  dis- 
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he  must  be  considered  as  if  actually  discharged,  especially        1836. 
with  reference  to  proceedings  under  an  act  so  highly  penal 
as  the  Lords'  Act. 

Mamelf  contra. — The  defendant  having  been  brought 
up  under  the  Lords'  Act  in  Trinity  Term  last,  and  having 
claimed  the  sixty  days  allowed  him  by  the  statute  for  pre- 
paring bis  schedulei  and  been  remanded,  on  the  expira- 
tion of  the  sixty  days  (within  the  twelvemonth)  he  was  in 
default,  and  became  liable  to  the  penalty  imposed  by  the 
statute.  The  notice  required  by  the  rule  of  court  not 
having  been  given,  the  prisoner  is  not  in  a  condition  now 
to  apply  to  the  Court  for  his  discharge  under  the  48  Geo. 
3,  c.  123.  All  therefore  that  the  Court  has  power  to  do 
is,  to  call  upon  the  prisoner  to  make  an  assignment  of  his 
effects  for  the  benefit  of  his  detaining  creditors. 

TiNDAL,  C.  J. — ^In  Langdon  v.  Rossiter,  M*Clel.  6,  13 
Price,  186  (nom.  Ew  parte  Rossitor),  the  Court  of  Ex- 
chequer held,  that  a  peison  who  has  lain  in  prison  more 
than  twelve  months  in  execution  for  damages  under  ^0/., 
exclusive  of  costs,  is  entitled  to  be  discharged  out  of  cus- 
tody forthwith  as  to  such  execution,  on  an  application 
made  under  that  statute,  notwithstanding  he  had  pre- 
viously been  brought  up  under  the  compulsory  clauses  of 
the  Lords*  Act,  and  then  refused  to  deliver  in  a  schedule  of 
hb  effects,  in  consequence  of  which  he  had  been  re- 
manded* The  words  of  the  48  Geo.  3,  c.  123,  are,  that 
*'  all  persons  in  execution  upon  any  judgment  for  any  debt 
or  damages  not  exceeding  the  sum  of  SOL,  exclusive  of 
the  costs  recovered  by  such  judgment,  and  who  shall  have 
lain  in  prison  thereupon  for  the  space  of  twelve  succes- 
sive calendar  months  next  before  the  time  of  their  appli- 
cation to  be  discharged,  shall  and  may,  upon  his,  her,  or 
their  application  for  that  purpose  in  term  time,  made  to 
some  one  of  his  Majesty's  superior  courts  of  record  at 
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1836.        WeBtminster  [wherein  such  judgment  sliall  have  been  ob- 
Da»w        tained],  to  the  satisfaction  of  such  court,  be  forthwith  dis- 


charged out  of  custody  as  to  such  executiott,  by  the  rule 
or  order  of  such  court."  The  rule  of  court  provides,  that, 
to  entitle  the  party  to  succeed  on  such  an  apphcation,  ten 
days'  notice  shall  be  previously  given  to  the  detaining 
creditor.  In  the  present  case,  had  ihe  prianner  complied 
with  this  rule,  we  should  have  pronounced  an  order  for 
his  discharge  yesterday.  The  queelion  therefore  is,  whe- 
ther he  is  not  already  virtually  discharged.  Let  there  be 
a  rule  nisi  for  the  prisoner's  dischajge  under  the  48  Geo. 
3,  c.  123,  and  the  matter  may  be  discussed  on  a  future 
day. 

A  rule  nisi  having  been  granted  accordingly  (a), 

Mansel,  on  a  subsequent  day,  shewed  cause. — In  Lang- 
don  V.  Rossiter,  the  twelve  months  had  expired  before  the 
expiration  of  the  sixty  days;  a  circumstance  which  mate- 
rially distinguishes  it  from  the  present  case.  The  prac- 
tice, before  the  late  rule,  with  respect  to  motions  under 
the  48  Geo.  3,  c.  123,  is  thus  stated  hy  Mr.  Tidd  (Prac. 
9th  edit.  388) — "  On  a  motion  for  the  discharge  of  an  in- 
solvent debtor  under  the  ahove  statute,  the  rule,  in  the 
King's  Bench,  is  absolute  in  the  first  instance,  afler  due 
notice  of  the  application  lias  been  given  lo  the  plaintifl'o 
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to  comply  with  the  statute,  by  deliTering  in  such  account,        1836. 
and  making  such  assignment  (a).     The   circumstance  of 
time  having  been  granted  to  him  by  the  Court  ought 
not  to  be  permitted  to  prejudice  the  plaintiff's  right. 

Andrews,  Serjeant,  in  support  of  his  rule. — Langdon  v. 
RoiSiter  is  not  to  be  distinguished  from  the  present  case. 
When  the  prisoner  was  brought  up  in  Trinity  Term,  the 
Court  had  no  power  to  remand  him  otherwise  than  gene- 
rally ;  Langdon  r.  Rossiter^  Ex  parte  White  (6).  The 
statute  48  Geo.  3,  c.  123,  is  explicit  and  imperative ;  and 
it  contains  no  reservation  of  the  power  of  the  detain- 
ing creditors  under  the  32  Geo.  2,  c  28.  The  creditor 
is  in  no  way  injured ;  for,  his  judgment  will  remain  in 
force  notwithstanding  the  defendant's  discharge,  and  he 
may  still  have  execution  against  his  effects. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  said, — Having  attentively  looked 
into  the  acts,  and  considered  the  circumstances  of  this 
case^  we  are  of  opinion  that  our  determination  must  be 
the  same  as  it  would  have  been  had  the  defendant  placed 
himself  in  a  situation  to  call  for  it  on  the  first  day  of  term. 
The  facts  appear  to  be  these : — In  Trinity  Term  last,  the 
defendant  was  brought  up  at  the  suit  of  the  plaintiff  under 
the  compulsory  clauses  of  the  Lords' Act,  claimed  his  sixty 
days,  and  was  remanded.  The  sixty  days  expired  in  the 
month  of  June.  On  the  first  day  of  the  present  term,  thje 
defendant  applied  for  his  discharge  under  the  48  Geo^.  3, 
c  1S3,  he  having  been  in  execution  upon  a  judgment  ob- 
tained against  him  in  this  Court  for  a  debt  not  exceeding 
20/.,  and  having  lain  in  prison  thereupon  for  the  space  of 
twelve  successive  calendar  months.  The  twelve  months 
were  not  completed  until  the  month  of  August.     When 

(a)  Etan  v.  James,  ante,  Vol.  1,  p.  260.         (6)  Ante,  Vol.  1,  p.  66. 
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the  Uat-mentioned  application  was  made  to  the  Court,  tlie 
party  liad  failed  in  pursuing  strictly  the  practice  of  the 
Court ;  no  notice  of  the  motion  had  heen  given  to  the  ile- 
tKining  creditor,  and  consequently  the  prisoner  could  not 
then  be  actually  discharged.  Qui  prior  est  tempore, 
potior  (8l  jure.  The  prisoner  not  having  been  discharged 
under  the  48  Geo.  3,  at  the  time  of  the  plaintiffs  apphca- 
tion  (on  the  second  day  of  this  term)  under  the  Lords' Act, 
I  think  vc  must  call  upon  the  prisoner  to  deliver  in  his 
schedule  before  we  dispose  of  the  other  rule.  But,  inas- 
much as,  by  the  48  Geo.  3,  he  ia  declared  entitled  to  his 
discliarge  on  application  to  the  Court,  1  do  not  see  that 
his  refusal  to  dchver  a  schedule  and  make  an  assignment 
aflbrds  any  answer  to  his  motion  under  that  statute.  If 
he  has  been  guilty  of  any  offence  he  is  siill  liable  to  be 
indicted- 


The  prisoner  was  then  asked  by  the  Court  if  he  was 
prepared  to  deliver  in  upon  oatli  a  schedule  of  his  estate 
and  effects  in  the  manner  required  by  the  statute.  He 
answered  in  the  negative:  whereupon  the  Court  ordered 
the  rule  for  his  discharge  under  the  48  Geo.  3,  c.  12S,  to 
be  made  absolute. 

Rule  absolute. 
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The  irregularity  alleged  in  granting  the  order  was,  1836. 
that  the  person  who  had  attempted  to  senre  the  defend-  ^^^^ 
ant   with   the  writ  of  summons  had  only   called  twice  v- 

and  made  one  appointment,  instead  of  making  the  usual 
number  of  three  calls  and  two  appointments.  The  ir- 
regularity in  the  writ  of  distringas  was,  that  it  was  not 
mdorsed  in  the  manner  required  by  the  act,  with  the 
amount  claimed  by  the  plaintiff. 

WildCf  Serjt.,  contended  that  the  making  the  order  for 
the  distringas  was  perfectly  regular.  The  act  of  parlia- 
ment required  that  it  should  be  shewn,  to  the  satisfac- 
tion of  the  Judge  at  chambers,  or  of  the  Court,  that 
due  pains  had  been  taken  to  serve  the  defendant.  It  was 
true  that  the  Court  liad  laid  down  a  rule  that  there  should 
generally  be  a  certain  number  of  calls  and  appointments, 
but  it  did  not  appear  that  that  rule  must  be  strictly  ad- 
hered to  in  every  case,  or  that  the  Court  thereby  intended 
to  preclude  themselves,  or  a  Judge  at  chambers,  from  ex- 
ercising their  or  his  discretion.  Here,  the  affidavit,  on 
which  the  order  for  the  distringas  issued,  was  fully 
before  the  Judge,  and  he  had  every  opportunity  of  ex- 
amining the  particular  circumstances  of  the  case,  and  of 
exercising  his  judgment.  The  circumstances  alleged  in 
the  affidavit  were,  that  on  the  13th  October  the  clerk  to 
the  plaintiff*8  attorney  called  at  the  house  in  question,  with 
the  intention  of  serving  the  defendant  with  the  writ  of 
summons ;  but  finding  that  he  was  not  at  home,  he  wrote 
a  letter  to  him,  explaining  the  nature  of  his  business,  and 
appointing  to  call  at  a  quarter  before  nine  o*clock  on  the 
evening  of  the  15th.  He  did  go  at  the  time  appointed, 
and  saw  the  same  person  whom  he  had  before  seen,  and 
who  told  him  that  the  defendant  bad  received  the  letter 
which  he  had  left  for  him,  but  was  then  out,  and  was 
expected  home  either  that  night  or  the  next  morning. 
The  deponent  waited  for  half  an  hour,  but  finding  that 

VOL.  V.  A  A  D.P.C. 
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the  defendant  did  not  return,  lie  wrote  a  second  letter,  in 
which  he  enclosed  a  copy  of  the  writ,  and  stated,  that  un- 
less some  answer  were  given  by  a  certain  day,  a  distringas 
luld  be  apphed  for ;  and  the  aRidavit  concluded  by  stating 
that  no  answer  was  given,  and  the  deponent  believed  the 
defendant  kept  out  of  the  way  Co  avoid  being  served. 
Tlieee  facts  were  not  now  attempted  to  be  denied  ;  and 
:  competent  for  the  defendant  to  come  to  the 
Court  now,  and  to  call  upon  them  to  review  the  decision 
of  a  Judge  given  in  the  course  of  the  long  vacation ; 
but  at  all  events,  if  he  did  so,  it  was  his  duty  to  make 
out  a  very  strong  case.  With  regard  to  the  second  point, 
the  object  of  the  statute,  as  well  as  the  state  of  the  pro- 
ceedings, must  be  taken  into  consideration. 

ArchboUl,  in  support  of  the  rule,  referred  the  Court  to 
the  a  Reg.  Gen.  H.  T.  2  Will. 4(a).  It  was  ordered  by 
that  rule  that  the  amount  of  the  debt  and  costs  claimed  by 
the  plaintiff  from  the  defendant  should  be  indorsed  upon 
every  bailable  writ  and  warrant,  and  upon  the  copy  of  any 
process  served  for  the  payment  of  any  debt,  and  the  form 
of  indorsement  was  distinctly  pointed  out.  By  the  5th 
rule  of  M.T.  3  Will.  4  (6),  this  proviaion  was  extended 
.  £o  writs  of  distringas. 
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ments  roust  have  been  made^  before  an  application  could  lBd6. 
be  granted  for  the  issue  of  a  writ  of  distringas.  In  the 
Courts  of  K.  B.  and  Exchequer,  this  was  the  invariable 
rule,  and  there  was  no  reason  why  it  should  be  deviated 
from  in  this  Court ;  had  such  an  affidavit  as  that  on  which 
the  order  for  the  distringas  was  granted  been  presented 
before  the  Court,  the  writ  would  never  have  been  per- 
mitted to  issue ;  and  although  no  facts  were  now  stated  in 
contradiction  to  the  circumstances  alleged  in  that  affidavit, 
yet  the  case  was  so  weak,  that  it  could  not  be  entertained. 
The  allegation,  that  tlie  deponent  believed  the  defendant 
kept  out  of  the  way,  was  a  mere  form,  and  some  facts 
should  be  specifically  stated,  from  which  this  could  be 
inferred. 

TiNDAL,  C.J. — This  rule  must  be  absolute,  so  far  as 
regards  the  setting  aside  the  distringas  and  copy,  and 
subsequent  proceedings,  for  the  irregularity  in  the  in- 
dorsement. The  Court,  however,  is  not  satisfied  that  the 
other  part  of  the  rule,  for  setting  aside  the  order  of  Mr. 
Justice  Park,  should  also  be  absolute,  for  the  words  of  the 
Act  of  Parliament  require  that  the  fact  of  the  attempted 
service,  and  the  defendant's  keeping  out  of  the  way,  should 
be  made  out  to  the  satisfaction  of  the  Judge,  and  a  more 
efficient  remedy  may  then  be  given.  Here,  the  question 
was  not,  whether  the  rule  laid  down  to  be  generally  fol- 
lowed was  strictly  complied  with,  but  whether,  rebus  sic 
Stantibus,  there  was  sufficient  to  justify  the  learned  Judge 
in  making  his  order.  Mr.  Justice  Park  appeared  to  have 
been  satisfied  that  more  efficient  meiins  were  proper,  to 
procare  the  appearance  of  the  defendant,  than  those  which 
had  been  already  taken  ;  and  there  were  now  no  facts 
stated  on  behalf  of  the  defendant,  which  called  on  the 
Court  to  review  the  opinion  of  the  learned  Judge.  The 
part  of  the  rule,  therefore,  which  applied  to  the  order 
must  be  discharged. 

A  A  2 


CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

Gasblee,  J. — I  am  of  the  same  opinion.  Mr.  Archbotd 
must  hiiDBelf  admit  that  there  are  some  cases  in  wbJcli  the 
rule  laid  down  b;  the  Court  cannot  be  followed. 

Vavohan,  J.,  and  Bosakqukt,  J.,  concurred. 

'i'be  rule  was  then  also  made  absolute  Tor  ihe  return  of 
die  money  levied  lo  defendant,  on  hia  undertaking  to 
appear. 

Rule  accordingly  (a). 

(a)  See   Hkkman  r.  DoUimore,  way  to   avoid   being  serveil,   the 

Bnie,  Tol-4,  p.37S,miThichit  iTOK  Court  will  grant  a  distringaE,  al- 

lield,  ibat  where  it  ia  clear  that  though  three  calls  and  two  ap- 

the  defendaot  liceps  out  or  the  poiotments  have  not  been  made. 


Ex  parte  Garcia,  a  Bankrupt. 

ATC'flEliLEY,  Serjeant,  moved  for  the  discharge  of 
the  bankrupt  from  the  custody  of  the  warden  of  the  Fleei. 
The  bankrupt  was  brought  up  from  that  prison  by  ?irtue 
of  «  writ  of  habeas  corpus ;  the  return  to  which  stated, 
that  Abraham  Garcia  was  detained  upon  five  several 
writs  of  detainer,  at  the  suit  of  five  several  plaintiffs  in 
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mitment,  he  was  entitled  to  be  released  from  his  imprison-         ^^^* 

ment  Ex  parte 

Garcia. 

TiNDAL,  C.  J. — How  can  we  discharge  the  bankrupt, 
when,  according  to  the  return  of  the  warden  of  the  Fleet, 
be  was  under  five  regular  detainers  ? 

Aicherlejff  Serjeant — The  Court  can  discharge  him  as 
to  this  particular  warrant,  if  they  determine  upon  its  in- 
validity ;  and  for  that  I  am  now  contending. 

TiNDAL,  C.J. — No;  according  to  the  return  of  the 
warden,  there  are  only  five  causes  of  imprisonment  in  his 
custody,  and  those  upon  detainers  lodged  with  him ;  it  cer- 
tainly adds,  that  a  warrant  has  been  addressed  to  the 
keeper  of  Newgate,  but  the  warden  does  not  detain  him 
in  custody  under  the  warrant  which  you  contend  is  bad  in 
substance ;  and,  therefore,  when  he  is  in  the  custody  of 
the  keeper  of  Newgate  it  will  be  time  enough  to  make  this 
application.  The  only  course  which  is  left  for  the  Court 
u,  to  remand  the  bankrupt  on  the  detainers  which  have 
been  lodged  against  him  with  the  warden  of  the  Fleet. 

Motion  refused. 


Bennett  v.  Smith. 

XHIS  was  an  application  to  set  aside  a  judgment  for  ThenotiMof 
irregularity,  on  the  ground  of  the  rule  to  plead  having  ^^^^^^'^'^^^ 
been  filed  before  notice  of  declaration  had  been  served  previously  to 
upon  the  defendant.     The  facts,   which  were   not  dis-  piead. 
putedj  were  as  follows: — The  declaration  was  filed  by 
the    plaintiff,   at  the    proper  office,  on  the    26th   Oc- 
tober, and  a  notice  of  filing  sent  down  to  the  defendant, 
who  lived  at  Liverpool,  on  the  same  day ;  on  the  28th 
he  wrote  to   his  agent  in  town,  informing  him  of  the 
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of  the  notice,  and  then  searched  the  file  for  a  rule 
to  plead,  and  not  finding  a  rule  either  on  the  37th  or  fol- 
lowing days,  concluded  that  none  had  been  iiled;  on  the 
l^th  November  judgment  was  signed  for  want  of  a  plea, 
iind  upon  a  second  search,  it  was  ascertained  that  the  rule 
to  plead  had  been  filed  on  the  26th  October,  being  on  the 
same  day  as  the  declaration  had  been  filed. 

Crowder,  in  shewing  cause  against  the  rule,  contended 
that  it  was  sufficient  if  the  rule  was  filed  at  the  same  time 
as  the  declaration,  and  that  it  was  not  necessary  first  to 
ascertain  whether  notice  of  declaration  had  been  served 
on  defendant,  which  would  lead  to  great  inconvenience 
where  the  parties  lived  in  the  country,  and  at  such  a  dis- 
tance as  in  the  present  case. 


Sewell,  in  support  of  the  rule. — The  declaration  is  good 
only  from  the  time  of  notice  ;  the  filing  a  rule  to  plead 

B  premature,  as  the  notice  could  not  have  reached  the 
defendant.  He  cited  /trc/ibold's  Practice,  where  it  is 
clearly  laid  down  that  a  rule  to  plead  cannot  be  entered 
before  the  declaration  is  delivered  or  filed,  and  notice 
given,  and  also  the  cases  of  Weddle  y .  Brazier  {a),  and 
Jiutehinson  v.  Brown{b). 
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rule  to  plead  having  been  filed  on  the  same  day  with  the         1836. 
declaration,  but  before  service  of  the  notice  on  the  de- 

'  Bennett 

fendant,  the  subsequent  judgment  was  clearly  irregular,  v. 

and  must  be  set  aside. 

Rule  absolute. 


Ex  parte  Grove  and  Another. 

-u  UMFRE  Y,  on  a  former  day,  obtained  a  rule  calling  An  attorney 

upon  Mr.  Charles  Roberts,  an  attorney  of  this  Court,  and  ^u^lonTr^Dder 

one  of  the  perpetual  commissioners  appointed  for  taking  ^  ^^  ^^^^'  |.* 

the  acknowledgments  of  deeds  by  married  women,  under  upon  the  ac- 

the  statute  3  &  4  Will.  4,  c.  74,  to  shew  cause  why  he  and^eeS"*" ' 

should  not  deliver  up  two  certificates  of  acknowledgment  ^'jJJ^j^i^o^hii 

of  married  women  taken  under  the  said  act ;  and  also  posseuion  as 

such  commis* 

certain  other  deeds  and  papers  relating  thereto,  and  se-  sioner,  for  hit 
verally  acknowledged  before  himself  and  his  co-commis-  theVcknow-* 
8ioner«    It  appeared  from  the  affidavits  on  both  sides  that  ledgment,  but 

*  *^  not  for  those  of 

Mr.  Roberts  and  one  W.  B.  Collis  were  commissioners  his  brother 

J  1.  oxi-  ^ri.1-1.'  commissioner, 

acting  under  and  in  pursuance  of  the  act  for  abolishing  unless  he  can 
fines  and  recoveries,  and  had  taken  the  acknowledgment  'u^o^t^'*^ 
of  two  married  women  at  the  request  of  a  Mr.  Rogers, 
the  attorney  of  the  parties ;  that  when  Mr.  Rogers's  clerk 
called  upon  Mr.  Roberts  to  ascertain  whether  the  affi- 
davits verifying  the  certificate  were  made,  the  latter  gentle- 
man said,  he  could  not  do  so  until  he  had  seen  the  deeds, 
meaning  the  deeds  which  had  been  acknowledged  ;  and 
which  were  brought  to  him  in  consequence ;  when  he  had 
made  the  necessary  affidavit,  he  told  the  clerk  that  he 
could  not  deliver  up  the  certificates  or  deeds  until  he  had 
been  paid  the  fees  which  he  was  entitled  to  for  taking 
such  acknowledgments,  stating  that  they  amounted  to  2L, 
and  sent  a  notice  to  Mr.  Rogers  to  that  eflTect,  also  stating 
that  he  would  deliver  up  the  papers  immediately  upon 
receiving  the  fees  which  were  due  to  him.     Mr.  Rogers 
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then  sent  to  Mr.  Roberts  his  fees  as  demanded,  and  again 
applied  for  the  deeds.  Mr.  Roberts  then  asked  whether 
Mr.  Collis's  fees  were  paid,  and  being  answered  in  the 
negative,  said  that  he  should  not  deliver  up  the  papers 
to  Mr.  Rogers  or  his  clients  until  Mr.  Collis's  fees  were 
also  paid.  It  was  then  stated,  that  the  deeds  were  with 
Mr.  CoUis. 

Tbe  case  was  brought  before  the  Judge  at  chambers, 
who  considered  it  of  too  great  importance  to  be  decided 
there,  and  referred  the  parties  to  the  Court. 


Whately  shewed  cause. — This  application,  if  it  is  sub- 
tainable  at  all,  should  have  been  made  against  Mr.  Collis, 
in  whose  possession  the  deeds  appear  to  be.  And,  se- 
condly, even  if  Mr.  Roberts  has  the  deeds,  he  is  jus- 
tified in  keeping  them.  The  papers  came  into  his  hands 
in  his  character  of  an  attorney,  and  the  law  ia  abundantly 
clear  to  shew,  that  when  muniments  of  title  or  papers 
come  into  tbe  hands  of  an  attorney  or  solicitor,  he  has  a 
iien  upon  them  for  his  costs  or  genera)  balance.  The  coin- 
mbaionera  here  were  acting  jointly,  and  one,  being  au- 
thorized by  the  other  to  retain  the  deeds  for  his  share  of 
feea,  was  entitled  to  do  so.  It  is  analogous  to  the  officers 
of  the  Courts,  who  have  a  lien  upon  papers  until  their  fees 
are  paid. 

Humjrty,  in  support  of  the  rule. — Reference  must  be 

Mr.  Roberts  upon  the  first  apphcation 

intil  his  fees  were  paid. 
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TiNDAL,  C.  J. — ^It  18  perfectly  clear  that  the  two  gentle-        1836. 


Ex  parte 


men  who  were  appointed  commissioners  for  taking  these  ac- 
knowledgments had  a  right  to  receive  their  fees,  and  also  Grove. 
to  a  lien  upon  the  deeds  until  the  fees  were  paid ;  but  this 
only  applies  to  them  so  long  as  they  were  acting  jointly, 
and  the  deeds  in  their  joint  possession.  Without  this 
right,  the  commissioners  would  be  without  a  practicable 
remedy  for  the  recovery  of  these  small  sums.  At  the 
time  when  Mr.  Roberts  demanded  those  fees,  he  might 
perhaps  have  a  clear  right  to  make  a  demand  for  their 
joint  fees,  if  he  had  shewn  a  joint  authority;  but  after  de- 
manding his  own  fees  only,  without  reference  to  those  of 
his  brother  commissioner,  and  having  been  satisfied  as  far 
as  be  was  concerned,  he  cannot  now  turn  round  and 
say  that  they  are  in  the  hands  of  bis  brother  commis- 
sioner. I  therefore  think  this  rule  must  be  made  ab- 
solute. 

Rule  absolute. 


re- 


Stanhope  0.  Eavery  and  Another. 

XHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  The  Court.. 
why  certain  monies  in  the  hands  of  the  sheriff  of  Essex  ^"^^  ^  compel 

•  sberin  to  re- 

should  not  be  returned  to  the  defendant  Eavery.    The  ^^^  to  t  de- 

J.  .  *•  i?         1      •     i_  .1  fendant  monies 

proceedings  in  an  action  of  replevm  between  these  parties  arUing  fiom  in 
had  been  removed  from  the  county  court  of  Essex  into  ^llf^^J*** 
this  Court     Upon  the  trial,  a  verdict  had  been  found  for  sro*ind  that  the 

action  wae  de- 

the  plaintiff,  with  the  usual  damages ;  and  subsequently,  an  fended  by  an 
application  had  been  made  to  set  the  verdict  aside,  and  to  om  li^thoritj^" 
enter   one   for  the  defendants,   but  the   rule  was   dis-  "°^*>«*ppe*w<i 

whether  such 

charged.    The  costs  having  been  taxed,  execution  issued  attorney  waein- 
against  the  goods  of  the  defendant  Eavery,  Firman  the 
other  defendant  having  absconded. 
The  present  application  was  made  on  the  grounds  that 
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WiUe^  Serjt.,  in  support  of  the  rule. — ^The  service  of        1836. 
the  plaint  upon  Eavery  sufficiently  shews  his  knowledge  ' 

of  the  action  pending  against  him ;  and  when  once  an  r. 

attorney  acts  as  an  attorney  in  the  cause,  the  Court  will 
not  inquire  into  the  extent  of  his  authority,  but  proceed 
as  it  sees  fit  for  the  benefit  of  the  parties. 

TiNDAL^C.J. — The  Court  cannot  come  to  a  decision 
in  this  matter  without  being  put  into  possession  of  facts 
respecting  Mr.  Wright's  circumstances.  In  the  cases  re- 
ferred to  in  Salkeld,  the  attorney  was  insolvent.  It  bad 
better,  therefore,  be  left  to  the  prothonotary  to  make  the 
proper  inquiries  in  this  matter,  and  ascertain  whether 
Mr.  Wright  is  solvent  or  no :  in  the  mean  time,  let  the  rule 
be  enlarged,  and  a  copy  be  served  upon  Mr.  Wright,  to 
give  him  an  opportunity  of  explaining. 

Gaselbb,  J.,  Vaughan,  J.,  and  Bosanquet,  J.,  con- 
curred. 

Rule  accordingly. 


Lane  v.  Parsons. 

MM^OBERTSf  on  a  former  day,  obtained  a  rule  to  shew  Defendant,  by 
cause  why  the  interlocutory  judgment,  signed  by  the  obuh^'"  four' 
plaintiff,  should  not  be  set  aside  for  irregularity,  with  ^y*'  ^^^.^ 
costs,  and   that  all  further  proceedings  should  in  the  the  word  <<  fur- 
mean  time  be  stayed.    The  declaration   was  delivered  £at  thTtkae^' 
on  the  S8th  October,   with    notice    to  plead  in  four  t^^^  l*^  ^^ 

r^  /.„.,*  ,  Judge's  order 

days.     On  the  following  day,  a  summons  was  taken  out  was  to  be  com- 
for  further  time  to  plead,  returnable  on  the  31st ;  a  con-  Sate  of  th™ 
sent  however  was  indorsed  upon  the  summons  for  four  ^^^'^^^^^ 
days.     An  order  dated  the  ^th  of  October  was  drawn  pinition  of  the 
up  accordingly,  putting  defendant  under  terms  to  plead  plead. 
issuably,  rejoin  gratis,  and  to  take  short  notice  of  trial 
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agreed  that  the  further  time  to  plead  should  be  computed         1836. 
from  the  date  of  the  order^  why  was  it  not  set  forth  on 
the  face  of  the  order,  as  it  tended  to  alter  the  common 
and  known  practice  of  the  Court  ? 

TiNDALj  C.  J. — By  the  Judge's  order  you  gained  but 
two  days'  time  to  plead,  in  addition  to  the  original  four 
days.  The  absence  of  the  word  '^further,"  which  is 
found  generally  in  orders  of  this  description,  leads  to  such 
a  conclusion,  and  it  being  also  taken  into  consideration 
that  the  defendant  was  under  terms,  the  Court  are  in- 
clined to  come  to  the  same  decision  as  in  the  case  of 
Simpson  v.  Cooper,  which  is  very  similar  to  the  present. 
The  rule  to  set  aside  the  judgment  for  irregularity  must 
therefore  be  discharged,  but  may  be  made  absolute  for 
getting  aside  the  judgment  itself,  upon  the  usual  terms. 

Gaselee,  J.,  Vauohan,  J.,  and  Bosanquet,  J.,  con- 
curred. 

Rule  discharged. 


Brooks  v.  Farlar. 

{Stephen,  Serjeant,  shewed  cause  against  a  rule  nisi,  xhe  Court  will 
obtained  by  Bompas,  Serjt,  for  compelling  the  plaintiff  7^^'J^*  '^ 
to  give  particulars  of  his  demand.  pardcuUnin  m 

wii  •  11  1  i.     ,  •■.    action  on  t  bill 

ane  action  was  brought  to  recover  the  amount  of  a  bill  ofezchaoge, 
of  exchange,  of  which  defendant  was  the  drawer ;  and  ^n^ai^Jl^JSy 
which  bill  it  appeared  had  been  given  as  the  amount  of  one  count,  un- 

loM  under  par- 

certain  goods  sold  and  delivered.  The  declaration,  as  ticuiar  drcum- 
originally  drawn,  contained  three  counts,  one  on  the  bill  '  A^fendant 
and  the  others  for  the  consideration  and  on  an  account  "f^^  !\^^^^f 

his  addiQon  in 

Stated ;  but  the  two  last  having  been  struck  out,  the  count  •<)  affidavit 
on  the  bill  alone  remained.     He  now  took  a  preliminary  inthecauie. 
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Ejection  to  tlieafHdavit  of  the  defendant  on  which  the  rule 
was  obtained,  on  the  ground  that  it  did  not  set  forth  the 
addition  of  the  deponent,  according  to  the  direction  of 
1  Reg.  Gren.  Hil.  T.,  2  Will,  i,  sec.  5,  which  requires 
"  the  addition  of  every  person  making  an  affidavit  shall  be 
inserted  therein."  The  case  of  Laviion  v.  CateXa)  is 
precisely  in  point. 

Gasglec,  J.-— The  case  of  Jackson  v.  Chard{b),  which 
has  been  decided  since  the  new  rules,  seems  to  obviate 
the  necessity  of  a  defendant  in  a  cause  giving  his  addition 
when  making  an  affidavit.  The  description  of  defendant 
is  sufficient  to  identify  the  party. 

Stephen,  Serjt. — As  the  declaration  contains  but  one 
count,  and  that  on  the  bill  of  exchange,  it  cannot  be  ne- 
cessary to  give  a  bill  of  particulars,  becanse  the  cause  of 
action  is  fully  set  forth  on  the  face  of  the  declaration, 
and  the  defendant  cannot  be  misled.  Besides,  the  nfRilavit 
should  have  slated  in  positive  terms  that  the  defendant 
did  not  know  what  the  plaintiff  was  suing  for;  the  only 
olqeot  must  be  delay. 

Bompas,  Serjt.,  in  support  of  the  rule, contended  that 
where  a  bill  of  exchange  was  viven  for  soods  sold  and  de- 
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TiMDAL,  C.  J. — ^As  the  declaration  contains  but  one  1836. 
count  on  the  bill  of  exchange,  it  cannot  be  necessary  to 
grant  a  bill  of  particulars.  If  indeed  there  were  additional 
counts  for  the  consideration  of  such  bill^  the  plaintiff 
failing  on  the  first  count  could  rely  upon  the  others,  and 
then  it  might  be  necessary  for  the  defendant  to  ascertain 
the  particulars  of  demand ;  but  upon  a  mere  bill  of  ex- 
change, where  the  instrument  speaks  for  itself,  no  order 
for  particulars  can  be  granted  unless  a  very  strong  case 
baa  been  made  out  by  the  defendant ;  but  as  the  present 
does  not  appear  to  warrant  the  Court  coming  to  such  a 
conclusion,  I  think  this  rule  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Re  SCHOLEFIELD. 

WrlLDE,  Serjt.,  applied  to  the  Court  to  receive  the  Affidavit  yenfy- 
acknowledgment  of  a  married  woman  made  before  com-  ^^Qtkln^^tifi' 
rolssioners  in  the  country  under  the  Fines  and  Recoveries  c»ic  under  Finei 

1  .  *°**  Recoveries 

Act  (a).     The  only  question  which  arose  upon  this  case  Act,  may  in 
was,  whether  the  affidavit  verifying  the  certificate  was  mllde^^ne  of 
sufficient,  it  having  been  made  by  one  of  the  commis-  t^«co>»™^- 

^  •'  ,  uonert,  being 

doners,  who  was  also  concerned  as  an  attorney  in  taking  also  the  attor- 
the  acknowledgment    The  rule  of  HiL  Term,  18S4(6),  thlt^w^ 
as  to  the  uninterested  commissioner  examining  the  wife,  ^^^^^^^ 
bad  been  complied  with,  and  the  proper  inquiries  had 
been  made.     He  now  contended  that  there  was  no  clause 
in  the  Gen.  Rules  made  in  pursuance  of  the  Fines  and  Re- 
coveries Act  excluding  the  commissioner  who  was  also 
interested  as  an  attorney  in  taking  the  acknowledgment 

(a)  3  &  4  Will.  4,  c.  74.  (6)  Ante,  Vol.  2,  pp.  789  and  833. 
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from  makiDg  the  affidavit.  Tliey  merely  stated  that  one 
^~  of  the  commissioners  must  be  uninterested,  and  the  unin- 
ScuoLKiriBLB.  terested  commissioner  is  to  make  the  inquiry.  It  would 
lead  to  great  expenses  if  in  all  cases  a  third  party  (who 
must  necessarily  be  a  practising  attorney)  is  to  be  brought 
there  to  make  the  affidavit  in  verification  of  the  certifi- 
cate, and  who  in  each  case  would  have  to  satisfy  himself 
that  the  preliminary  inquiries  had  been  made,  and  also  as 
to  the  identity  of  the  party.  The  supplemental  rule  of 
Trin.  Term,  *  Will.  4  («),  appears  to  recognise  the  right  of 
a  commissioner  to  make  the  affidavit,  by  stating  that  where 
certain  parts  of  the  affidavit,  verifying  the  certificate  of 
acknowledgment,  "  cannot  be  deposed  to  by  a  commis- 
sioner, or  by  an  attorney  or  solicitor,  the  same  may  be  de> 
paged  to  by  some  other  person,"  &c.  It  was  quite  clear 
that  the  commissioner  making  the  inquiries  could  not 
make  the  affidavit,  as  be  would  be  verifying  his  own  act; 
and  there  being  but  one  other  commissioner,  he  would 
from  bis  own  knowledge  often  be  the  most  competent. 

The  Court  inquired  of  Mr.  Sherwood  what  the  practice 
bad  hitherto  been,  who  slated,  that  as  often  as  it  had 
been  practicable,  the  affidavit  was  made  by  a  third  person. 


TiMDAL,  C.  J. — Little  doubt  can  exist  that  the  primary 
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contrary  rule  to  exist  where  the  circumstances  of  tlic  case         18^- 
required  it,  and  it  was  often  a  great  matter  of  conveni- 
ence,  particularly  in  the  country,  that  one  of  the  commis-    Scholefield. 
sioners  should  be  allowed  to  make  the  affidavit.     I  there- 
fore think  that  in  this  particular  instance  the  acknow- 
ment  should  be  received. 

Gaselbe,  J.— The  rule  of  Trinity  Term,  4  Will.  4, 
was  drawn  up  by  myself,  because,  in  cases  wliere  parties 
were  sent  up  to  town  to  make  their  acknowledgment,  the 
agents  there  not  being  able  to  make  oath  as  to  the  iden- 
tity of  the  married  woman,  it  became  necessary  that  the 
same  might  be  deposed  to  by  some  other  person  who 
should  be  competent  so  to  do. 

Vaughan,  J.,  and  Bosanquet,  J.,  concurred. 

Application  granted. 


Doe  d.  Caulfield  v.  Rok. 

aTEPHENf  Serjt.,  shewed  cause  against  a  rule  nisi  if « landlord 

obtained  by  Wilde,  Serjt.,  requiring  the  tenant  in  posses-  courrunder* 

non  to  shew  cause  why  he  should  not  enter  into  the  re-  '^«  i  ^^o-  *» 

•^  ,  c.  87, 8.  1,  the 

eognizance  and  give  the  undertakings  required  by  the  instrument  con- 

1  Geo.  4,  c.  87,  s.  1,  where  tenants  hold  under  leases  or  nancy"nmst*be 

airreements.     The  rule  had  been  obtained  on  an  affidavit  *!""*p®/  «'  *^« 

^  time  of  moving. 

containing  the  usual   statement  of  facts,   and   that   the  i< "  not  suffl- 

111-1  n  1  A  /•  cient,  to  stamp 

tenant  held  under  an  agreement  for  a  lease.     A  copy  of  it  aAer  the  rule 

it  only  was  annexed  to  the  affidavit.     On  examination  of  befo^^/rs^ewing^ 

the  original  agreement,  it  appeared  that  it  was  unstamped  ^^*^-    '^^'^ 

t         .  r  .    .  I  1  rr«  motion  cannot 

at  the  time  of  obtammg  the  rule.     The  instrument  was  be  made  on  a 

therefore  invahd,  and  consequently  did  not  comply  with  ^^^^^^^' 
the  requisites  of  the  statute.     It  provided,  that  the  rule 
might  be  granted  on  "  producing  the  lease  or  ;)|;re(Mnent 
VOL.   V.                                        BB                                  D.  r.  c. 
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in  writing,  under  vhich  tlie  tenant  held  any  lands  or  tene- 
ments." Those  words  must,  of  cuurae,  menn  a  lease  or 
agreement  which  was  valid  in  point  of  law.  It  was  true 
that  the  agreement  had  been  stamped  since  the  rule  wa8 
obtained,  but  at  the  time  of  movin<;  for  it,  no  stamp  was 
affixed.  The  lessor  of  the  plaintifT  could  not,  by  hi^  own 
act,  render  that  a  valid  instrument,  which,  at  the  time  of 
his  application  to  the  Court,  was  defective. 


Wilde,  Serjt.,  in  support  of  the  rule,  contended,  that  if 
tlio  agreement  when  produced  on  shewing  cause  against 
the  rule  was  legally  stamped,  all  that  was  necessary  had 
been  done.  The  statute  only  required  a  counterpart  or 
a  duplicate  of  the  agreement.  Here,  a  cnpy  of  the  agree- 
ment had  been  produced,  and  it  shewed  that  such  a 
tenancy  existed  as  brought  the  case  within  the  atntute. 
When  the  rule  came  to  be  discussed,  and  the  agreement 
was  produced,  a  proper  stamp  was  aOixed  to  it.  The 
Court  would  not  then  inquire  at  what  time  it  was  so  af- 
(ixed.  He  cited  Rose  v.  Tomblinson  {a),  where  it  waA 
held,  that  although  a  cognovit  containing  terms  of  agree- 
ment must  be  stamped,  it  was  sufficient  to  support  an 
execution  under  it,  if  it  was  stamped  by  the  time  cause 
was  shewn  against  a  rule  for  eetitng  aside  the  execution 
on  the  ground  of  its  not  having  been  stamped;  and  Clark 
\.Jone»{b),  where  the  Court  nf  Exchequer  refused  to 
iile  to  set  aside  n  cognovit  for  want  of  a  stnmp, 
(nped  before  cause  WM 
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granted.  The  landlord  conid  only  apply  to  the  Court  on  1856. 
*'  producing  the  lease  or  agreement  in  writing.**  That 
must  mean  a  valid  agreement  Here,  however,  only  a 
copy  was  produced,  which  was  neither  the  original,  nor  the 
duplicate,  nor  the  counterpart,  at  the  time  of  moving  for 
die  rule,  and  when  the  original  came  to  be  produced,  it 
appeared  to  be  invalid  for  want  of  a  stamp.  The  present 
rule  must,  therefore,  be  discharged. 

The  other  Judges  concurred. 

Rule  discharged. 


Vere  and  Others  r.  Moore. 

JL  HIS  was  an  action  brought  by  the  plaintiSs  against  the  A  plaintiff  Uy- 

defendanty  as  the  drawer  and  indorser  of  a  bill  of  ex-  om  of^London 

change,  which  became  due  on  tlie  244h  June,  eleven  days  fJj'fhe^^JIJ!]^ 

afker  the  last  day  of  Trinity  term.      The  venue  in  the  of  obtaining 

action  was  laid  in  Surrey*  and  the  plaintifis  having  de*  tionjfhesuc- 

clared,  the  defendant  pleaded  that  he  bad  not  received  due  ^ed'to  hii~ 

notice  of  the  dishonour  of  the  bill.    The  cause  was  taken  ^^^f^^t  trying 

in  the  place  of 

dcywB  to  Guildford  to  be  tried,  but  no  counsel  appearing  trial,  uniew  the 
for  the  defence,  it  was  taken  as  an  undefemled  cause,  and  »>  laid  for  the 
the  learned  Judce  who  tried  the  cause  eranted  a  certifi-  P"n>^of  ©P- 

^  ^  preuion. 

•eate  for  speedy  execution,  to  the  amount  of  100/.,  a 
.part  of  the  amount  recovered.  On  the  taxation  of  costs, 
the  protfaonotary  refused  to  allow  the  extra  expenses 
which  had  been  incurred  in  taking  the  cause  down  to 
Guildford,  but  taxed  the  costs  as  if  it  had  been  tried  in 
London. 

Thesiger  now  applied  to  .review  this  taxatioo,  on  the 
ground,  that  the  plaintiffs  had  a  right  to  the  full  amount  of 
eoats  incurred  by  them  in  trying  the  cause.     It  would  be 

BBS 
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seen  that  tlie  bill  not  being  due  until  aflcr  the  end  of 
Trinity  term,  a  judgment  could  not,  if  the  venue  were  laid 
in  London,  have  been  obuined  until  ihe  sittings  after  this 
terra;  and  it  wa*  with  a  view,  therefore,  of  obtaining 
speedy  execution,  that  the  venue  uas  laid  in  Surrey.  The 
defendant  had  no  one  but  liimseir  to  blame  in  the  transac- 
tion ;  for  by  pleading  a  plea,  which  he  afterwards  admitted 
to  be  false  by  his  not  appearing  to  support  it,  he  urged 
the  plaintifTs  to  go  on  with  the  action. 

WiUIe,  Serjt.,  shewed  cause  in  the  first  instance. — He 
contended  that  it  was  die  duty  of  the  prothonotary  to  ex- 
ercise his  discretion  in  all  ca^es  where  the  question  wus 
one  of  amount  only.  Rules  were  laid  down  by  the  Mas- 
ters in  such  matters  for  their  guidance,  which  must  in  all 
instances  be  strictly  followed.  Here,  the  plaintiiTs  having 
chosen  to  lay  the  venue,  solely  for  their  own  convenience, 
in  ihc  county  of  Surrey,  instead  of  London,  they  must 
pay  the  extra  costs  incurred  by  themselves,  as  it  cuuld  not 
be  said,  that  the  defendant  derived  any  benefit  from  the 
cause  being  taken  out  of  the  county  where  the  transac- 
tions originally  occurred. 


TiNDA 
practice 


.,  C  J.,  a.'ked  the  prothonotary  what  was   the 
!nder  such  circumstances.  ■ 


The  prothonotary  said  that  he   liad  only  acted  in  con- 
practice  usually  ad(;pted  in  this  Court. 
aiitlcrs  were  treated  by  the 
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S(i9 


before  we  give  our  judgment,  we  will  ascertain  the  prac- 
tice in  the  other  Courts. 

Cur.  adv.  vult. 

T1NDAL9  C.  J.,  subsequently  pronounced  the  judgment 
of  the  Court.  He  said  that  he  had  learned  that  there  was 
no  distinction  made  in  taxation,  on  account  of  the 
venue,  by  the  Masters  of  the  King's  Bench  and  Exche- 
quer; but  that  if  any  case  of  pressure  or  hardship  an^se, 
it  was  referred  to  the  Court.  The  plaintiflp  would  there- 
fore be  entitled  to  his  costs  of  trying  in  Surrey.  As  it 
was  desirable  that  a  uniform  practice  should  exist,  the 
better  course  would  be  to  direct  the  taxation  to  be  re- 
viewed. 

Rule  accordingly. 


1836. 


EVBL£I0H  V.  SaLSBURY. 

X  HIS  was  an  interpleader  rule.  After  the  rule  nisi  had 
been  served,  on  the  execution  creditor  as  well  as  the 
claimant,  and  it  had  become  due,  neither  party  appeared. 

JV.  H.  Watson^  on  the  part  of  the  sherifT,  produced  an 
affidavit  of  service  of  the  rule  nisi  on  the  execution  credi- 
tor and  the  claimant,  and  moved  that  the  sheriff  might  be 
allowed  to  withdraw. 

The  Court,  after  some  consideration,  ordered  the 
sheriff  to  sell  so  much  of  the  goods  as  amounted  to  the 
sheriff's  poundage,  and  expenses  of  sale,  subject  to  the 
opinion  of  the  prothonotary,  and  to  abandon  the  remain- 
der of  the  goods  seized  ;  and  that  no  proceedings  should 
be  taken  against  the  sheriff,  cither  by  the  execution  cre- 
ditor or  the  claimant;  and  that  the  sheriff  should  he  dis- 
charged. 

Rule  accordingly. 


Where  on  an 
interpleader 
rule,  neither 
the  plaintiff  Dor 
clumant  ap- 
pearCy  the  Court 
will  discharge 
the  sheriff  from 
actions  by 
either  of  those 
parties,  and 
permit  him  to 
levy  his  pound- 
age and  ei- 
penses,  and 
abandon  the  re- 
mainder of  the 
levy. 


>  •■  ronrrs  or  FBAcncs,  c.  p. 


I  thaacdi 


Stavhais  «.  Ullithormb  and  OAen. 

ty^ItiDSt  Se^L,  shewed  cause  against  a  rule  niii  oV 
Uined  b;  Oarfw  CZorie,  Tor  a  particular  of  the  plaintiff** 
dff^dfH-   ^'V^*    It  ***  ■»  action  against  the  defendants,  who 
puiicniH   vera  attornies,  for  negligence  in  assigning  certain  leaae- 
!,  (ram  ihi  btdd  prupertji  of  which  the  plaintiff  was  a  lessee,  to  a 
ptttoa  named  Robert  James.     The  declaration  set  forth 
dto  dIAteat  Acta  in  which  the  alleged  negligence  con- 
aistBd.    It  was  ibbmitted,  that,  under  these  circunutance*. 
flw'defttid^la,  who  were  fullj'  aware  of  all  the  facts  con- 
neettd  with  the  transaction,  out  of  which,  the  present  auit 
BtMBi  ootid  hurt  no  occasinn  for  a  particuUr.    No  reaaon 
eDnaeqiwntfy  existed  for  departing  from  the  usual  course, 
whii^  was  not  to  grant  particulars  in  a 


leofnUfsiDl 
kin  Ihe  dtdi- 


CftorlM  Qarie  supported  the  rule,  and  cited  Rex  t. 
OHfwood  ead  otkert  {a),  where  the  Court  ordered  the  pro- 
wntor  of  an  indictment  for  a  nuisance  to  give  the  drfen- 
<bnt  a  Mtico  of  the  nuisances  intended  to  be  proved. 
TiMt  Mut  be  considered  as  a  much  stronger  caae  than 
the  present. 


-  TUDaii  C.  J.— In  casta  where  tbe  cause  of  sctioa  ia 
Utfataled  in  the  declaration,  and  the  oaturo  of  the  plun- 
H  demand  is  thus  clearly  disclosed,  the  practice  of  the 
,  not  to  allow  a  particular.  In  the  present 
e  declaration,  and  do  doobt 
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Williams  and  Another  v.  Shabwood  and  Others. 

fwIGHTMAN  shewed  cause  against  a  rule  nisi  ol>-  ifapiaindff 

tained  by  Kelly  for  reviewing  the  prothonotary's  taxation,  p"o[."  *  ^'^ 

on  the  ground  of  his  having  improperly  allowed  the  de-  ^'*®^*J*f^" 

fendant  costs  of  a  nolle  prosequi.    The  plaintiff's  declara-  declaration,  the 

tion  was  in  assumpsit  for  3000/*  for  goods  sold,  SOOQi-  for  titiedtohhcotli 

money  lent,  and  3000i  on  an  account  stated.     The  parti-  ^"^Yi/**/  \  *j 

cular  delivered  claimed  14ti6/.  liit.,  as  the  balance  due,  ■•  33;  and  the 

after  deducting  the  sum  of  483/.  1Q«.  8(/.  from  a  total  of  inquire,  after 

1920/.  6#.  &/.     To  the  declaration  the  defendants  pleaded  ^^olf^i^'i. 

twentv-nine  pleas,  and  on  a  summons  before  a  Judffe.  his  ^d*  into  the  pro- 

^  tr         ^  o   »  priety  ofthe 

Lordship  allowed  them  all.  In  order  to  save  ex|)ense,  pleas. 
however,  an  arrangement,  at  his  Lordship's  suggestion, 
was  made,  by  which  all  the  pleas  from  the  second  to  the 
twenty-sixth,  both  inclusive,  were  struck  out;  the  defen- 
dants, however,  to  be  placed  in  the  same  situation  as  if 
the  pleas  still  remained  on  the  record.  An  order  to  this 
effect  was  drawn  up,  the  pleas  struck  out,  and  then  deli- 
vered as  particulars  of  what  the  defendant  was  to  be 
allowed  to  prove.  The  pleas  then  left  on  the  record  were 
non-assumpsit,  payment,  set-ofT,  and  payment  of  1059/. 
lOf.  7dL  into  Court.  On  the  three  first  pleas  the  plaintiffs 
entered  a  nol.  pros.,  and  on  the  last  they  took  the  money 
oot  of  Court.  The  defendant  signed  judgment  of  nol. 
proa.  On  taxation,  the  prothonotary  allowed  the  defen- 
dant all  his  costs  in  respect  of  the  nol.  pros.,  including 
those  of  all  the  pleas,  with  the  exception  of  the  plea  of 
payment  into  Court,  pursuant  to  the  provisions  of  3  &  4 
Will.  4,  c.  4^,  s.  3*'}.  The  words  of  that  section  were, 
**  that  where  any  nol.  prost  shall  have  been  entered  upon 
any  count  or  as  to  part  of  any  declaration,  the  defendant 
shall  be  entitled  to,  and  have  judgment  for,  and  recover 
his  reasonable  costs  in  that  behalf."  According  to  the  • 
clear  meaning  of  this  provision,  it  was  quite  clear,  that 
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18d6. 

COURT  OF  KING'S  BENCH. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Downing  v.  Jennings  and  Another. 

ARCHBOLD  shewed  cause  against  a  rule  nisi,  which    Where  a  de- 
had  been  obtained  by  Talbot,  for  judgment,  as  in  case  of  u  attnbuubie 
a  nonsuit.     He  took  a  preliminary  objection  to  the  rule  ^SeCwm 
which  had  been  served  on  the  plaintiff.     The  action  was  ^^  >°*y  ^ 

amended  with- 

brought  against  several  defendants ;  but  in  the  rule>  the  out  cotta. 
plaintiff  was  required  to  shew  cause,  why  the  like  judg- 
ment as  in  case  of  a  nonsuit  should  not  be  signed  by 
the  ''  defendant."  It  was  impossible  for  one  defendant  to 
obtain  judgment,  as  in  case  of  a  nonsuit,  in  his  own  favour 
alone,  but  the  application  must  be  made  by  all  the  de- 
fendants. The  present  rule  ought,  therefore,  to  be  dis- 
charged. 

Talboi,  in  support  of  the  rule,  contended  that,  if  there 
were  any  defect  in  it,  the  other  parts  of  the  proceeding 
cured  it.  The  objection  was  merely  founded  on  the 
amission  of  the  letter  **  s,"  after  the  word  "  defendant," 
in  the  printed  part  of  the  rule.  The  title  of  the  cause, 
however,  was  properly  stated  in  the  affidavit  on  which 
the  rule  had  been  obtained,  in  the  rule  itself,  and  in  the 
affidavit  of  service.  Under  these  circumstances,  it  was 
submitted,  that  the  defect  must  be  considered  as  cured. 

PATTEbON,  J. — This  omission  of  the  letter  **  s"  was  by 
the  officer  of  the  Court,  Hi)d  therefore  the  defendant  must 
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why  the  wrie  of  ca.  sa.,  issued  in  the  original  action,  and         1836. 
all  sobsequent  proceedings  thereon,  as  well  as  the  writ  of  kempbneers 
sumiooiis  issued  in  this  action  against  the  bail,  should  not  ^ 

be  set  aside  with  costs,  on  the  ground  that  the  damages, 
together  with  the  costs  recovered  in  the  original  action, 
exceeded  the  amount  of  damages  laid  in  the  declaration* 
It  waa  an  action  against  the  bail,  and  the  affidavit  of  debt, 
on  which  the  principal  was  arrested,  claimed  200L  and 
upwards.  In  the  declaration,  the  damages  were  laid  at 
SOOL  At  the  trial,  the  plaintiff  recovered  a  verdict  for 
213/.  6s.  Sd.  The  taxed  costs  amounted  to  104/.  3«.  4d!. ; 
thus  making  a  total  of  damages  and  coets  amounting  to 
317/.  10#M  and  therefore  exceeding  the  sum  of  300/.,  the 
damages  laid  in  the  declaration.  This,  it  was  submitted, 
was  DO  objection  to  the  proceedings. 

Humfrey  appeared  in  support  of  the  rule. 

Patteson,  J. — That  diiference  surely  can  be  no  ground 
of  objection  to  the  plaintiflTs  proceedings.  The  present 
rule  must  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 


Rex  v.  Richard  Hiogins. 
{Before  the  four  Judges.) 

Greaves  had  obtained  a  rule,  calling  upon  the  de-  Th» Court can- 

fendant  to  shew  cause  why  the  certiorari  issued  to  remoye  proJerato/of  ui 

an  indictment  against  him  for  obstructing  a  public  high-  ^?^!j?l*°*  ^^ 

way  should  not  be  quashed,  and  a  procedendo  issue,  and  a  highway, 

•        «        1 1  ■  1  •  ^    •  ,    hii  C08U  at  Mt- 

why  he  should  not  pay  to  the  prosecutor  bis  costs  incurred  fioof,  which 
at  the  Hereford  Michaehnas  SeMiona,  1835.  tre^x^ln 

coniequence  of 
the  defimdant  obtamiBg  a  certiorari  for  the  remoTal  of  the  iadictment,  no  notice  of  the  writ  having 
been  given  until  after  defendant  had  given  notice  of  trial,  and  the  ezpeniei  had  been  incurred,  al- 
though the  writ  had  been  issued  long  previously. 


\ 
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give  these  costs,  for  s.  64  of  the  13  Geo.  3,  c.  78,  only  1836. 
applies  to  indictments  for  not  repairing  highways.  As 
the  costs  at  the  sessions  were  caused  by  the  wrongful  act 
of  the  defendant^  this  Court  will  make  him  pay  them,  for 
that  is  the  established  practice  of  this  Court  in  such 
cases ;  Rex  v.  Barirum.  The  rule  is  laid  by  Lord  Holi  in 
Bex  V.  AUen  (a) : — '^  If  the  prosecutor  gives  notice  of 
trial  (though  in  an  information)  the  first  assizes,  and  does 
not  proceed,  the  defendant  must  have  costs.  If  the  per- 
son indicted  gives  notice,  the  prosecutor  shall  have  costs.  ** 
[Paite^m,  J. — In  the  cases  cited,  the  costs  were  after  the 
case  was  in  this  Court.]  The  question  here  is,  from  what 
time  the  jurisdiction  of  this  Court  to  order  costs  com- 
mences. It  is  submitted  that  it  commences  from  the  time 
the  certiorari  attaches,  and  although  the  certiorari  in 
point  ot  fact  only  attached  at  the  time  it  was  delivered  in 
Courts  still,  as  in  point  of  law  the  sessions  are  considered 
only  as  one  day,  and  acts  done  at  any  time  during  their 
continuance  are  the  same  as  if  they  were  done  on  the  first 
day,  this  Court,  in  order  to  effectuate  justice,  will  con- 
sider this  writ  to  have  been  delivered  at  the  sitting  of  the 
Court  on  the  first  day  of  the  sessions,  and  then  this  Court 
may  order t  hese  costs  to  be  paid.  [ColeridgefJ. — Can 
this  Court  grant  costs  in  any  case  except  where  they  are 
given  by  statute.]  In  Rex  v.  AUen  and  Rex  v.  Bartrum^  no 
reference  is  made  to  the  authority  depending  upon  statute, 
but  it  seems  to  be  put  on  the  general  authority  of  the 
Court.  [Lord  Denrnan,  C.  J. — Are  you  aware  of  Rex  v. 
PoMsman  (fi)  ?]  That  case  is  distinguishable.  There,  the 
application  was  merely  for  costs,  and  the  certiorari  was 
admitted  to  be  properly  sued  out,  for  the  prosecutor  had 
merely  exercised  the  right  he  clearly  had.  That  case 
does  not  overrule  Jones  y.  Davies{c)f  which  was  recog- 

(a)  Comb.  225.  (c)  1  B.  &  C.  143. 

(()  I  Ad.  &  E.  603. 


Oases  tn  thg  fracticb  court,  k.  b. 

niaeil  in  Stacey  v.  Evatu  (a).    Now  xhofG  dtseB  are  strongly 
in  f^ivoiir  of  this  rule,  nikI,  it  is  submitted,  are  goot)  Inw. 

Lordj^DcNMAN,  CJ. — The  case  of  Stacey  t.'^Etans 
appears  to  he  founded  on  the  authority  ofJoiiea  v.  Daviee, 
and  that  case  must  be  taken  to  be  overruleil  by  R^x  v. 
Passman.  As  tl)ose  cases,  therefore,  cnnnot  now  be  con- 
sidered aa  law,  a:\A  us  it  baa  not  been  shewn  tbat  this 
Court  has  any  authority  to  ^riuit  these  costs,  that  part  of 
the  rule  must  be  discharged,  but  the  rule  will  be  absohite 
for  quashing  the  certiorari  and  issuing  a  procedeiKlo. 

Fattvson,J.,  WtLLtAMe,  J.,  and  ColbrIdob,  J.,  eon- 
Riiie  accorditygty. 


GlilNDALL  I'.  GoDMAN. 

CrESSWELLL  shewed  cause  against  a  rule  nisi  ob- 
tained by  H'ighlittaii,  for  reviewing  the  Master's  taxation. 
The  objection  to  the  course  pursued  by  the  Master  was, 
thai  he  liad  allowed  only  one  counsel  instead  of  two  for 
.  the  defendant,  at  the  I  rial  of  the  cause.  This  was  a  mere 
matter  of  detail,  peculiarly  within  the  discretion  of  the  . 
Master;  anil  it  was  the  established  practice  of  tbe  Cotirt, 
lerfere  with  his  discretion  in  such  cases.  Were 
place  in  inere  maltera  of  detail, 
n  to  the  Court, 
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extreme  cases*  the  Court  was  in  the  habit  of  interfering         1836. 
with  the  Master's  discretion,  and  directing  him  to  review      grindall 
his  taxation.     In  the  present  case,  it  appeared  from  the  v- 

aflSdavit  on  which  the  rule  was  obtained,  that  the  plaintiff 
had  sobpcenaed  seven  witnesses,  and  some  of  them  ac- 
tually attended ;  the  defendant  had  subpcenaed  one  wit- 
ness. At  the  trial,  no  witnesses  were  called,  the  facts  being 
admitted,  subject  to  the  opinion  of  the  Court  above  on  a 
^question  of  law,  as  to  how  far  a  husband  was  liable  for 
coeto  incurred  m  prosecuting  him  for  an  assault  on  his 
wifei.  It  was  true,  therefore,  that  very  little  was  ne- 
cessary to  be  done  at  the  trial  by  the  counsel  em- 
ployed on  the  part  of  the  defendant'  That  waa,  how- 
ever, a  matter  which  could  not  have  been  anticipated  by 
the  attorney,  when  he  was  preparing  for  trial.  He  was 
to  look  to  the  probabilities  of  what  would  occur,  when 
the  cause  was  tried.  The  probabilities  were,  that,  from 
the  nature  of  the  case,  it  would  be  obstinately  litfgated. 
It  would  be  necessary,  therefore,  to  cross-examine  the 
seven  witnesses  who  would  be  called  by  the  plaintiff. 
Various  nice  questions  of  law  would  arise  as  to  the  de- 
fendant's liability  ;  for,  under  some  circumstances,  or  to  a 
certnin  extent,  he  would  be  liable  ;  under  other  circum- 
stances, and  to  the  extent  charged  by  the  plaintiff,  he 
would  not  be  liable.  The  attorney,  therefore,  in  pre- 
paring for  trial,  was  perfectly  right  in  delivering  two 
briefii. 

Patteson,  J. — I  am  always  unwilling  to  interfere  with 
the  Haater'a  taxation,  as  to  matters  peculiarly  within  his 
discretion,  especially  where  it  has  been  applied  to  ques- 
tions of  amount.  In  many  instances  they  are  matters  of 
whioh  I  have  no  knowledge,  and  as  to  which,  therefore,  I 
can  form  no  opinion.  Here,  however,  I  can  judge  of 
the  question  in  dispute.  It  seems  to  me  that  two  counsel 
ought  to  have  been  allowed.    Antecedent  to   the  trial. 


3X. 


)■  imgulari 
but  ir,  from  the 
date  of  the 


tliere  was  every  reason  to  [iresuine,  that  tlie  counsel  em- 
ployed  for  the  defendant  wuuld  be  required  to  make  con- 
siderublc  exertiuns  ;  the  atCorjicy,  tliercforc,  was  riglit  in 
delivering  two  briefs.  At  the  trial  it  appears,  that,  by 
conaflnt  of  both  parties,  tile  facts  were  not  disputed,  but 
admitted,  subject  to  the  question  of  lavr.  It  is  a  very 
useful  practice  that  such  arrangements  should  be  uiade, 
ag  thk-y  tend  uiaterinily  to  save  the  time  of  other  suitors. 
I  am  very  unwiUin^  ihat  any  decision  of  mine  should 
throw  an  impediment  in  the  way  of  such  a  practice. 
The  Master's  taxation  must  consequently  be  reviewed ; 
but  1  cannot  avoid  thinking,  that  if  all  the  facts  had  been 
brought  before  tlic  Muster,  as  they  have  bi-en  before  me, 
lie  would  not  have  disnlloucd  one  of  the  counsel. 

The  present  rule  must  therefore  be  made  absolute,  but 
without  costs. 

Rule  absolute,  without  costs. 


Doe  d.  Wills  p.  Kop. 

•OOPER  moved  fur  judgment  against  the  cnsuil 
ejector.  The  peculiarity  in  the  car-e  was,  that  the  deelii- 
ration  was  dated  in  the  8th  year  instead  of  the  7th  year 
of  th«  present  reign. 

,  J,  —  In    the   case   of  Doc  d,   Goalandr, 

held   a  declaration   in  ejectment,  en- 

'  to  be  irregul.ir. 
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quired  the  tenant  in  possession  to  appear  in  the  next         1836. 
term. 

Patteson,  J. — I  think  that,  as  the  tenant  could  not 
have  any  doubt,  after  reading  the  date  of  the  notice, 
as  to  the  term  in  which  he  was  to  appear,  you  may  take 
your  rule. 

Rule  granted. 


CURLEWIS  V.  POCOCK. 

X  HIS  was  an  interpleader  rule.  The  Court  hu 

Wightman  appeared  on  behalf  of  the  claimant ;  Bere  "hVin'Jlfrpiwdrr 

on   behalf  of  the  sheriff;  and  Kelly  on  behalf  of  the  Act,  to  dUpose 

*'  lummanly  of 

execution  creditor.  the  matter  in 

It  was  suggested,  that  the  question  in  dispute  between  tiurpariiei,^o 

the  parties  should  be  decided  summarily  by  the  Court.  "PP*^°"J^* 

This  was  however  objected  to  on  bebalf  of  the  execution  without  the 

,•  content  of  both 

creditor.  plaintiff  and 


claimant. 


Coleridge,  J. — I  have  no  power  to  dispose  of  this  case 
summarily^  without  the  consent  both  of  the  plaintiff  and 
of  the  claimant.  That  is  required  in  cases  of  applications 
under  the  first  section  of  the  1  &  2  WiH.  4,  c.  58,  and  the 
sixth  section  of  the  act  only  gives  me  the  same  power  as 
that  granted  by  the  first  section. 

An  issue  was  then  directed  to  try  the  matter  in  dispute, 

the  execution  creditor  being  made  plaintiff. 

^^  • 

Rule  accordingly. 


VOL.V.  c  c  D.P.C. 
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•  lUltofsr 
dolt,  on 
,iob  ■  role 


i 


Rex  r-  The  Justices  of  Warwickshire. 

JJANIEL  moveil  on  the  behalf  of  the  prosecutor  to 
enlarge  the  rule  in  this  case,  for  a  mondainus  until  £asler 
term,  ihe  prosecutor  to  be  at  liberty  to  amend  the  affi- 
davit on  which  the  rule  was  obtained,  and  for  that  pur- 
pose to  take  it  off  the  file  and  rc-awear  it.  The  reason  of 
this  application  was,  that  the  affidavit  on  which  the  rule 
had  been  moved,  was  improperly  entitled.  It  had  been 
entitled  "  In  the  King's  Bench,  The  King  v.  The  Jui- 
lices  of  Warwickshire."  This  was  irregular,  as  at  the 
time  the  rule  was  moved  for,  there  was  no  cause  in  Court. 
It  should  properly  only  have  been  entitled,  "  In  the 
King's  Bench."  It  was  an  enlarged  rule,  and  there  tnight 
be  some  doubt  whether,  under  those  circumstances,  such 
an  application  was  necessary.  In  the  case  of  Er  parte 
John  Nahro  (a),  it  was  held  to  be  irregular  in  moving  for 
a  rule  nisi,  to  entitle  the  affidavits  in  any  cause.  It  did 
not,  however,  appear  in  that  case,  whether  they  were  en- 
titled in  the  Court.  In  this  case  they  were  entitled  in 
the  Court  as  well  as  in  a  cause.  The  title  of  the  cause, 
therefore,  might,  perhaps,  be  discarded  as  surplusage. 
But,  for  the  sake  of  security,  the  present  application  was 
mule  to  amend. 

Miller  appeared   to  oppose  the  applic<')tion  in  the  first 

^^to^^J^^sclear,  on  the  authority  of  the  case  just 

entitled, 
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Pattbson,  J. — I  think  the  affidavits  may  be  taken  off  183d. 

the  file  and  amended :  the  defendants  must  be  at  Hberty  ^^^ 

to  make  affidavits  in  reply ;  and  have  the  costs  of  applying  _.     ••  . 

here  to  oppose  the  application.  of  Warwick- 
shire. 

Rule  accordingly. 


Grindley  r.  Thorn. 

xjHILTON  moved  for  leave  to  issue  a  writ  of  distringas  The  Court  will 
against  the  defendant^  for  the  purpose  of  compelling  an  I^^JIt^oTdls- 
appearance  to  the  action  under  the  circumstances  dis-  tr'mgas,  for  the 

/»•  J      .  T  purpose  of  corn- 

dosed  in  his  affidavit.     It  was  an  action  to  recover  com-  peiiinganap- 

...       J  n  .     .      1  ^•1*1        pearince  where 

peosation   in  damages  tor  crimmal  conversation  by  the  [here  hai  only 
defendant  with  the  plaintifiTs  wife.     A  writ  of  summons  ^!*|?  *  ■*!7'? 

*  of  the  writ  of 

had  been  issued,  and  various  attempts  made  to  serve  the  summom  on  an 
defendanti  but  without  success.  Advertisements  were  put  fendant. 
into  the  newspapers  for  the  discovery  either  of  the  defend- 
ant or  his  place  of  abode  ;  no  information,  however,  could 
be  obtained  with  respect  to  either.   At  length  it  was  dis- 
covered, that  there  was.  a  person  who  acted  as  the  de- 
fendant's agent,  in  the  receipt  of  rents  arising  from  certain 
property  of  which  he  was  the  owner.     The  object  of  the 
present  application  was  to  allow  the  service  of  the  writ  of 
summons  on  the  agent  to  be  good  service,  either  for  the 
purpose  of  entering  an  appearance  at  once,  or  as  pre* 
paratory  to  issuing  a  writ  of  distringas,  for  the  purpose 
of  compelling  an  appearance.     It  was  true  the  plaintiff 
might  obtain  such  a  writ  in  order  to  proceed  to  outlawry, 
but   that  would  not  effectuate  the  plaintiff's  intention. 
He  was  not  desirous  of  outlawing  the  defendant,  but  of 
proceeding  in  the  action  and  recovering  damages.     The 
usual  practice  had  been,  pursuant  to  the  provisions  of  the 
Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  s.  3,  to  require 
three  calls  to  be  made  at  the  defendant's  place  of  abode, 

c  c2 
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t)ie  two  last  pursuant  to  a pp ointments  made,  and  the 
copy  of  the  writ  of  summons  to  lie  left  at  the  last  call. 
Although  this  had  been  the  practice  in  general,  yet,  as 
the  words  of  the  act  of  parliament  only  required,  previous 
to  llie  isaui!  of  the  uril,  that  it  should  be  made  appear, 
"  to  the  satisfactiuii  of  the  Court  out  of  which  the  process 
issued,  or,  in  vacation,  of  any  Judge  of  either  of  the  said 
Courts,  thai  any  defendant  has  not  bi-en  personally  served 
with  any  writ  of  summons,  and  has  not,  according  to  the 
exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  so  to  do,  without  some  more  efficacious  pro- 
cess," all  that  was  necessary  would  be  to  shew  that  the 
defendant  could  not  be  served,  or  compelled  to  enter  an 
appearance,  by  ordinary  means.  In  Hickman  v.  DalU' 
more  («),  the  marginal  note  was,  "Where  it  is  clear  that 
the  defendant  keeps  out  of  the  way  to  avoid  being  served, 
the  Court  will  grant  a  distringas,  although  three  calls  and 
two  appointments  have  not  been  made."  On  the  words, 
therefore,  of  ihe  statute,  as  well  as  the  principle  of  this 
case,  it  was  submitted  that  a  writ  of  distringas  might  issue, 
either  immediately  or  after  service  of  the  writ  of  summons, 
on  the  receiver  of  the  defendant's  rents. 

Pattbsoj),  J. — I  am  not  aware  of  any  case,  or  act  of 
parliament,   which   will  authorize  mc  in  granting  a  dis- 
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Savage  r.  Lipscome. 
{Before  the  Four  Judges.) 

ffAMES  shewed  cause  against  a  rule  obtained  by  Kelly  where  the  writ 
for  reviewing  tlie  Master's  taxation.  The  plaintiff's  attor-  .um  JlJove  20/., 
ney  had  been  instructed  to  commence  an  action  in  debt  •»«!  ^^^^  «"- 

•^  cution,  the 

for  S6/.,  and  endorsed  his  writ  accordingly  for  that  plaintiff  givei 
amount.  The  defendant  delivered  a  plea^  which  was  a  credit  for  a" 
nullity,  and  judgment  was  signed.  When  the  plaintiff^s  JJJhicij^^JJJ,*"^^ 
attorney  issued  execution,  he  was,  for  the  first  time,  in-  been  pleaded, 
formed  by  his  client,  that  the  defendant  had  a  cro^s  reduces  the 
demand,  amounting  to  9/1,  against  him.  The  plaintiff's  under20^"'" 
attorney  then  gave  the  defendant  credit  for  9/.,  and  issued  ^^  Matter 

,       ^  ihould  tax  the 

bis  execution  for  S3/.,  the  debt  being  17/.,  and  the  costs  costs  upon  the 

i_.  ^,        «.A»  reduced  scale; 

makmg  up  the  difference.  Ptuu^m,  J.. 

Upon  these  facts  James  contended,  that  the  Master  <i»"«n^«n'«- 
was  quite  right  in  taxing  the  costs  upon  the  larger  scale. 
In  the  directions  to  taxing  officers.  Hill.  T.  4  Will.  4  (a), 
it  is  directed,  that  *'  in  all  actions  of  assumpsit,  debt,  or 
covenant,  where  the  sum  recovered  or  paid  into  Court,  and 
accepted  by  the  plaintiff  in  satisfaction  for  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
exceed  twenty  pounds,  (without  costs),  the  plaintiff*'s 
costs  shall  be  taxed  according  to  the  reduced  scale  here- 
unto annexed.'*  In  this  case  a  sum  had  been  recovered, 
as  appeared  by  the  judgment,  above  20/.,  and  the  Mas- 
ter taxed  the  costs  upon  the  judgment  produced  before 
him.  There  was  no  agreement  between  the  parties,  that 
a  less  sum  should  be  taken  in  satisfaction  of  the  debt,  or 
any  thing  which  would  authorize  the  Master  to  tax  on 
the  reduced  scale.  ^  The  judgment  now  stood  unsatisfied, 

(a)  Ante,  Vol.  2,  p.  486. 
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except  as  to  part  of  it,  and  the  costs  being  incident  to 
the  judgment,  and  the  judgment  for  a  sum  above  201., 
it  was  submitted  that  the  costa  of  the  plaintifTs  attorney 
were  correctly  taxed. 

Kelly,  in  support  of  the  rule,  produced  an  account  sent 
by  the  plaintiff  to  the  defendant,  before  the  commence- 
ment of  the  action,  in  which  the  plainlifFgave  the  defend- 
ant credit  for  the  9/.,  which  made  the  balance  which  the 
plaintiff  demanded  only  17^,  and  relied  upon  this  fact  to 
shew,  that  although  the  defendant's  writ  was  endorsed 
for  the  26A,  the  action  was  really  brought  for  the  I7A, 
and  that  the  plaintilT'a  attorney  was  not  entitled  to  tax  hia 
bill  as  for  a  debt  above  201.,  when  the  real  demand  was 
only  17/. 

James  here  suggested,  that  the  plaintifl'was  under  this 
difficulty,  that  the  defendant  might  have  pleaded  the  9^. 
by  way  of  set-olT,  had  the  action  been  commenced  for  the 
17/.  only. 


Per  Curiam,  {Palleson,  J.,  diss.) — We  think  the  Master 
should  tax  these  costs  again.  The  plaintiffs  attorney 
should  not  have  headed  his  bill  as  a   debt  above  20(., 
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1836. 

Rex   v.   The   Sheriffs   of   London,    in   a  Cause  of 

Tyler  r.  Still. 

fwAMES  had  obtained  a  rule  to  shew  cause  why  an  at-  )^*»en  »*J«  de- 
fendant has 

tacbment  against  the  above  defendants  should  not  be  set  put  in  bail, 
uide,  and  why  the  plaintifFor  hU  attorney  should  not  pay  l'.f  ete^^t 
the  costs  of  the  application.  ^^reV.'! 

attach  the 

Ball  shewed  cause,  and  contended,  that  the  sheriff  was  in  bringing  in 
contempt  by  not  having  brought  in  the  body  at  the  proper  [{j^u^^^^Jjg*^" 
time.     It  appeared  from  the  facts,  that  bail  had  been  put  defendant  hat 

given  notice  of 

in  and  perfected,   but  that  the  sheriff*  was  one  day  too  justification. 
late  in  making  his  return.    The  only  point,  therefore,  was 
as  to  the  costs  of  obtaining  this  attachment,  and  whether 
the  sheriff  was  compelled  to  pay  them. 

James  contended,  that  there  had  beei\  an  irregularity 
on  the  part  of  the  plaintiff,  and  therefore  the  rule  must 
be  absolute,  without  conditions.  After  the  bail  had  been 
put  in,  it  was  the  duty  of  the  plaintiff^^s  attorney  to  ex- 
cept to  the  bail,  before  he  could  rule  the  sheriff  to  bring 
in  the  body;  and  no  exception  had  been  entered.  He 
cited  Cohn  v.  Davis  (a),  and  Rogers  v.  Mapleback  (6), 
which  cases  had  not  been  overruled.  There,  it  was  ex- 
pressly laid  down,  that  where  the  defendant  has  put  in 
bail,  before  the  plaintiff  can  rule  the  sheriff  to  bring  in 
tlie  body,  he  must  except  to  the  bail,  and  that,  as  re- 
garded the  sheriff,  notice  of  justification  of  bail  was  no 
waiver  of  such  default,  though  it  might  be  as  between  the 
parties.  It  was  a  condition  precedent  to  ruling  the  sheriff 
to  bring  in  the  body,  and  that  the  plaintiff  not  having 
performed  it,  he  was  irregular  in  seeking  to  bring  the 
sheriff  into  contempt. 

(fl)  1  H.  Black.  80.  (b)  lb.  106. 
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CoLEBiDOE,  J. — According  to  the  doctrine  laid  down  in 
the  cases  cited,  it  was  tlie  duty  of  the  plaintiff's  attorney 
to  except  to  the  bail,  before  ruling  the  sheriff.  The  rule 
to  set  aside  the  attacliinent  against  the  sheriff  must  be 
made  absolute. 

Ball  appVied  for  the  coats. 

•Tames  submitted,  that  the  sheriff  should  be  paid  his 
costs,  having  been  brought  there  irregularly. 

Coleridge,  J. — The  sheriff  certainly  ought  not  to  pay 
costs.  The  rule  must  be  absolute,  without  costs  on  either 
side. 

Rule  absolute,  without  costs. 


Lover  v.  Tolmin. 
JlRCUBOLD  moved  for  leave  to  take  out  of  Court  a  sum 
of  84/.,  which  had  been  paid  into  Court,  pursuant  to  7  &  8 
Geo.  4,  c.  71,  B.  2,  to  abide  the  event  of  the  suit.  The 
action  hud  jiroceeded,  nnd  the  defendant  obtained  a  ver- 
dict. The  time  for  moving  for  a  new  trial,  or  for  arresting 
the  judgment  in  the  following  term,  had  expired.  No 
doubt,  therefore,  existed,  on  the  language  of  the  act,  that 

milled  to  have  the  money  out  of  Court. 
r  that  purpose 
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Doe  dem.  Watson  r.  Roe. 

Jl  OMLINSON  moved  for  the  ordinary  landlord's  rule,  in  moving  for 
onder  the  1  Geo.  4,  c.  87,  s«  1.     Some  difficulty  had  been  landlord*!  rule, 
suggested  by  the  officer  of  the  Court  with  respect  to  the  i"Geo.?\  87 
title  of  the  affidavit,  on  which  the  application  was  found-  s-iitheaffi. 
ed.     The  affidavit  was   entitled  merely   *'Doe  r.  Roe/'  port  of  the 
without  statuig  the  name  of  the  lessor  of  the  plaintiff.  mMt^hmv" 

Che  plaintiff's 
lessor*!  name 

Patteson,  J. — The  name  of  the  lessor  must  be  stated  in  its  title. 
in  the  title  of  the  affidavit.     It  may  be  amended,  and  the 
application  renewed  on  more  perfect  materials. 

Rule  refused. 


Ex  parte  Wyatt. 

c/.  J3^  1X£  y  applied  for  a  rule  absolute  in  the  first  in-  Where  a  writ 
stance  for  an  attachment  against  a  person  named  Colonel  hasbeen^sexred 
Rochfort.  for  his  disobedience  to  a  writ  of  habeas  corpus,  2J* "  p*rty  in 

'  ^  .  France,  and 

which  had   been  directed  to  him,  and  which  had  been  which  has  not 
served  upon  him  in  the  kingdom  of  France.    The  affi-  the  Court  will 
davits  on  which  he  moved  disclosed  the  following  facts : —  JSe^SJsoiute 
The  Colonel  had  eloped  with  Mr.  Wyatt's  wife,  had  taken  *«  ^«  first  in- 

,   ,  stance  for  an 

her  into  the  kingdom  of  France,  and  was  now  living  with  attachment  on 
her  there  in  a  state  of  open  adultery.     With  Mrs.  Wyatt,  hisdfsobedience, 
he  had  taken  the  son  of  the  applicant,  and  had  for  a  long  ^**;"?^  *« 

*  *  ^   "    English  pro- 

time  past  kept  him  from  his  father.     Mr.  Wyatt  applied  ceeding  has 

to  have  his  son  restored,  but  this  was  refused  unless  a  ni«edandor- 
sum  of  1000/.  was  paid  for  his  support.     An  application  obcyed%y*tbc 
was  then  made  for  a  writ  of  habeas  corpus  to  bring  up  French  tri- 

bunals;  nor 

the  body  of  the  child,  and  that  writ  was  served  personally  will  theCoutt 

grant  its  war- 
rant to  appre- 
hend the  defendant  for  hfs  contempt,  under  the  56  Geo.  S,  c  100,  s.  2,  it  appearing  that  the  person 
in  question  was  confined  in  France. 
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on  the  Colonel  in  Paris.  An  nppllcation  had  been  made 
previous  to  tliis  service  lo  the  French  authorities,  and 
the  writ  of  habeas  corpus  had  been  recognised,  and  de- 
clared proper  to  be  executed.  In  Ibe  service  of  the  writ 
the  French  forms  had  been  adopted  (a).  Under  these 
circumstances,  it  was  submitted,  that  the  proceeding 
of  ihe  French  tribunal  would  be  recognised,  in  this  coun- 
try, by  the  English  Courts,  on  the  general  principles  of  in- 
ternational law,  and  therefore  that  this  Court  would  grant  a 
rule  absolute  in  the  first  instance,  for  an  attachment,  on  the 
ground  of  the  defendant's  disobedience  to  the  writ  of 
habeas  corpus.  He  cited  Ilopcra/l  v.  Fermor  (a),  where 
the  Court  of  Common  Pleas  granted  a  writ  of  attachment 
against  a  party  for  non-perfurmance  of  an  award,  which 
had  been  made  a  rule  of  Court ;  a  copy  of  the  award,  and 
a  rule  nisi  for  an  attachment,  Imving  been  served  upon 
him  at  Boulogne,  in  the  kingdom  of  France  ;  and  Weather- 
head  V.  Landles  (6),  where  the  Court  permitted  a  judg- 
ment to  be  signed  on  a  sci.  fa.  after  eight  days  from  the 
return,  tite  defend.-int  residing  abroad,  but  having  had 
reoflonuble  notice  of  tlie  proceeding.  The  reason  of  the 
application  being  made  for  a  rule  absolute  in  the  first  in- 


(o)  Tbe  provision  under  wbicli 
ibe  Frcuch  tribuiinln  proceeded 


iDuf  aus«i  les  modifications  r]iit 
ci-iprts  exprimi^es. 
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stance  was,  that  the  defendant  was  now  a  prisoner  for         1836. 
debt  in  the  Marshalsea  of  this  Courts  and  was  making       ^^    ^^^ 
extraordinary  efforts  to  arrange  his  debts  with  his  credi-       Wyatt. 
tors,  and  obtain  his  liberation  and  return  to  France.    Un- 
less, therefore,  the  application  was  granted  in  the  form 
prayed^  before  he  could  be  arrested  on  the  attachment, 
supposing  the  rule  to  be  made  absolute  for  its  issue,  he 
would  have  removed  himself  out  of  the  jurisdiction, 

Patt£SONj  J, — The  only  effect,  which  the  proceedings 
of  the  French  tribunal  can  have  upon  the  service  of  the 
writ  of  habeas  corpus,  is  to  render  it  equivalent  to  per- 
sonal service  of  that  writ.  The  French  law  cannot  give 
any  greater  effect  than  is  attached  to  it  by  the  English 
law;  nor  can  the  law  of  France  give  me  more  authority 
with  respect  to  my  writ,  than  I  have  without  that  law. 
The  present  case  is  different  from  one  in  which  it  is 
sought  to  give  effect  to  a  foreign  judgment.  Here  it  is 
sought  to  give  effect  to  a  proceeding  commenced  in  Eng- 
land. I  cannot  grant  a  rule  absolute  in  the  first  instance 
for  an  attachment,  as  the  defendant  would  have  a  right  to 
be  heard,  before  the  writ  of  attachment  could  go.  I  can 
only  grant  you  a  rule  nisi  in  the  first  instance. 

Bayley  suggested,  that,  under  the  56  Geo.  3,  c.  100, 
•ec.  S,  the  Court  might  issue  its  warrant  for  disobedience 
to  the  writ.  The  words  of  that  section  were,  **  that  if 
the  person  or  persons  to  whom  any  writ  of  habeas  corpus 
shall  be  directed  according  to  the  provisions  of  this  act, 
upon  service  of  such  writ,  either  by  the  actual  delivery 
thereof  to  him,  her,  or  them,  or  by  leaving  the  same  at 
the  place  where  the  party  shall  be  confined  or  restrained, 
with  any  servant  or  agent  of  the  person  or  persons  so 
confining  or  restraining,  shall  wilfully  neglect  or  refuse  to 
make  a  return,  or  pay  obedience  thereto,  he,  she,  or  they 
shall  be  deemed  guilty  of  a  contempt  of  the  Court,  under 


J 
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the  sea)  whereorsuch  writ  sliall  have  issued  ;  and  it  shall 
he  lawful  to  and  for  the  said  Justice  or  Baron,  before 
whom  such  writ  shall  be  returnable,  upon  proof  made  by 
nffidavit  of  wilful  disobedience  of  the  said  writ,  to  issue  a 
warrant  under  his  hand  and  seal  for  the  apprehending 
and  bringing  before  him,  or  before  some  other  Justice  or 
Baron  of  the  same  Court,  the  person  or  persons  so  wil- 
fully disobeying  the  said  writ,  in  order  to  his,  her,  or 
their  being  bound  in  the  King's  majesty,  with  two  suffi- 
cient sureties,  in  such  sum  as  in  ihe  warrant  shall  be 
expressed,  with  comliiion  to  appear  in  the  Court  of  which 
the  said  Ju^itice  or  Baron  is  a  Judge,  at  a  day  in  the  en- 
suing term  to  be  menlioned  in  the  said  warrant,  to  an- 
swer the  matter  of  contempt  with  wliich  he,  she,  or  they 
are  charged ;  and  in  cdse  of  neglect  or  refusal  to  become 
bound  as  aforesaid,  it  shall  be  lawful  for  such  Justice  or 
Baron  to  commit  such  person  or  persons  so  neglecting  or 
refusing  to  the  gaol  or  prison  of  the  Court  of  which  such 
Justice  or  Baron  shall  be  Judge,  there  to  remain  uniil  he, 
she,  or  they  shall  have  become  boundjas  aforesaid,  or 
shall  be  discharged  by  order  of  the  Court  in  term  time,  or 
by  order  of  one  of  the  Justices  or  Barons  of  the  Court  in 
vacation;  ami  the  recogniznnce  or  recognizances  to  be 
taken  thereu|>an,  »hall  be  returned  and  filed  in  the  same 
Court,  and  shall  continue  in  force  until  the  matter  of  such 
Jie^ heard  and  determined,  unless 
arped."     In  the 
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it  appears,  that  the  applicant's  child  is  in  no  one  of  those         1836. 
places.     I  cannot,  therefore,  grant  the  warrant.    All  I  can       g^  ^^^ 
do  is,  either  to  grant  you  a  rule  nisi  for  an  attachment,       Wyatt. 
for  disobedience  to  the  writ  of  habeas  corpus,  or  a  new 
writ  of  habeas  corpus. 

J.  Bayley  elected  to  take  the  new  writ. 

Writ  granted. 


Hawlby  r.  Sherly. 

JbiOGGINS  shewed  cause  against  a  rule  obtained  by  ifaphdntiffhai 

Peiersdorff^  for  judgment  as  in  case  of  a  nonsuit.     The  eai^  down  to 

objection  he  had  to  the  rule  was,  that  the  plaintiff  had  i'^'^Jj]^ 

taken  the  cause  down  once  for  trial,  and  although  a  new  be  gnnted,  and 

trial  had  been  granted,  yet   he  must  be  considered   as  freih  notice, 

having  suflSciently  complied  with  the  statute.     The  pre-  wh"h*he  does 

sent  rule  must  therefore  be  discharged.  "<>'  proceed, 

the  defendant 
is  not  entitled 

Peiersdorfft  in  support  of  the  rule,  contended,  that  as  to  judgment 
the  plaintiff  had  given  a  fresh   notice  of  trial,  which  he  nonsuit 
bad  not  carried  into   effect,   he   had  been  guilty   of   a 
default,  which  entitled  the   defendant  to  judgment  as  in 
case  of  a  nonsuit,  notwithstanding  the  cause  having  been 
once  taken  down  to  trial. 

LiTTLEDALE,  J. — That  is  no  objection.  The  plaintiff 
baa  complied  with  the  statute,  and  therefore  the  present 
rule  must  be  discharged.  If  the  defendant  chooses,  he 
may  take  the  cause  down  by  proviso. 

Rule  discharged  (a). 

(a)  See  Gilbert  v.  Kirkland,  ante,  made  a  remanet,  and  a  subsequent 

VoL  2,  p.  1^,  where  Mr.  Justice  notice  of  trial  having  been  given, 

PatUion,  after  consulting  the  other  on  which  the  plainti  ft  did  not  pro- 

Judges,    pronounced   a   similar  ceed. 
opinion;   the  cause  having  been 
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bis  notice,  for  he  could  not  proceed  while  the  rule  with         1836. 
respect  to  the  judgment  of  non.  pros,  was  pending,  I 
think  the  present  rule  must  be  discharged,  but  without 
costs. 

Rule  discharged,  without  costs. 


Ex  parte  Billings. 

JrLATT  ?L^ip\\eA  to  re-admit  an  attorney.     The  affidavit  The  Court  will 
on  which  he  moved  stated,  that  the  applicant  had  been  attorney  who 
admitted  in  the  year  1803,  and  had  thence,  till  the  year  {"So'i""''^ 
1806,  taken  out  his  certificate.     From  that  time  until  the  ^b*i^y  y^^"* 
month  of  November,  1836,  he  had  discontinued  to  practise 
or  take  out  a  certificate,  and  had  occupied  himself,  in  the 
mean  time,  as  an  officer  of  the  customs.     The   affidavit 
contained  the   other  usual  requisites  for  the  purpose  of 
obtaining  re-admission. 

LiTTLBDALB,  J. — I  think,  after  a  lapse  of  time  to  the 
extent  of  thirty  years^  without  being  in  any  way  ac- 
customed to  legal  practice,  he  is  not  fit  to  be  re-admitted. 
There  is  a  case  of  Ex  parte  Frosty  in  a  note  in  1  Cbitty's 
Reports,  558,  where  the  Court  refused  to  re-admit  an 
attorney  for  want  of  experience,  arising  from  his  having 
discontinued  practice.  I  think,  therefore,  that  the  appli- 
cant ought  not  to  he  re-admitted. 

Re-admission  refused. 


Thomas  r.  Lbwis,  Clerk. 

K^HIL  TON  shewed  cause  against  a  rule  nisi  obtained  Where  a  juror 
by  F.  Williams,  for  reviewing  the  Master's  taxation.    The  and\he  M»i8e 

referred,  but  no 
award  made,  and  the  cause  being  taken  down  again,  the  plaintiff  succeeds,  he  is  not  entitled 
to  the  costs  of  the  first  attempt  at  trial. 


facta  of  the  case,  ae  they  apjienred  from  the  affidavits,  were 
these: — The  cause  was  first  taken  down  for  trial  at  the 
Lenl  Assizes,  1S36.  When  ilie  case  had  proceeded  to  a 
certain  extent,  at  the  suggestion  of  the  Court,  a  juror  was 
withdrawn,  and  the  cause  referred  to  two  arbitrators, 
with  power  to  choose  an  umpire.  An  umpire  was  chosen, 
hul  no  award  was  ever  made.  The  cause  was  taken  doun 
a  second  lime,  and  tlie  iilaintiff  obtained  a  verdict.  On 
taxation,  the  Master  refused  to  allow  the  costs  of  the 
first  attempt  at  trial.  The  plaintiff  sought  to  have  that 
taxation  reviewed,  on  the  ground  that  he  was  entitled 
to  them,  Chilton  now  submitted,  that  the  general 
rule  was,  where  a  juror  was  withdrawn,  that  neither 
party  was  entitled  to  costs.  No  verdict  had  been  found 
in  this  case,  and  therefore  it  was  unlike  Payne  v. 
Bailey  (a).  There  the  plaintiff  obtained  a  verdict,  subject 
to  the  award  of  an  arbitrator.  The  arbitrator  having  made 
a  mnierial  mistake  in  his  award,  and  the  defendant  having 
refused  to  refer  matters  back,  the  verdict  was  set  aside, 
and  the  rule  for  reference  discharged.  The  plaintiff  took 
the  cause  down  to  trial  a  second  time,  and  a  second  time 
obtained  a  verdict.  The  Court  held  that  he  was  entitled 
to  the  costs  of  both  trials.  Tlie  case  of  Poo/e  v.  iSe/uJOod  (6) 
was  to  the  same  efl'ect.  But  both  cases  were  distinguish- 
able from  the  present,  as  in  each  a  verdict  was  found. 


Lewis. 
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Ihough  the  Court  of  Common  Pleas  had  recently  extet^ded         1B36. 
this  allowance  of  costs  to  other  cases  of  the  like  kind  with        ~' 

TBOIIAil 

iremanets,  yet  the  Court  of  King's  Bench  had  always  ^  «• 
confined  it  to  the  single  case  of  the  cause  going  off  upon 
'  a  remanet,  and  had  never  allowed  it  in  any  other,  how 
rimilar  soever  it  might  appear.  The  Court,  in  order  to 
make  the  practice  of  the  two  Courts  correspond,  directed 
that,  for  the  future,  in  all  cases  where  a  cause  goes  down 
to  trial,  and  goes  off  upon  any  occasion,  without  the  fault, 
contrivance,  or  management  of  the  parties,  and  is  after- 
wards brought  down  again  to  trial,  the  costs  of  such 
former  abortive  going  down  to  trial  shall  be  taxed  and 
allowed  to  the  party  finally  prevailing,  in  the  same  man- 
ner as  if  the  cause  had  gone  off  upon  a  remanet.  In  that 
case,  however,  the  Court  did  not  think  it  right  to  include 
the  present  motion  in  the  directions  for  future  cases,  and 
therefore  did  not  allow  the  present  plaintiff  the  costs 
he  applied  for;  because  the  practice  of  this  Court  had 
hitherto  been  against  it.  Some  difficulty  existed,  in  per- 
ceiving how  this  could  be  considered  as  an  authority  in 
favour  of  the  present  application,  since,  as  far  as  the  prac- 
tice had  gone,  down  to  the  time  of  that  case,  the  practice 
had  been  against  it,  and  since  that  case,  it  did  not  appear 
that  any  rule  of  Court  had  been  made  for  the  alteration 
of 'the  practice,  or  that  any  case  had  been  decided  in 
accordance  with  such  proposed  alteration.  On  the  con- 
trary, so  far  as  the  practice  had  proceeded,  it  was  against 
the  present  application.  Thus,  in  Smith  v.  Haile{a)t  the 
Court  held,  that  the  party  succeeding  on  a  second  trial, 
which  was  granted  because  a  special  case  reserved  on  the 
first  was  imperfectly  stated,  is  not  entitled  to  the  costs 
of  the  first  trial.  Again,  in  Edwards  v.  Brotvn  (ft),  the 
Court  held,  that,  if  a  venire  de  novo  be  awarded,  the 
Court  has  no  power  over  the  costs  of  the  application  for 

(c)  6  T.  R.  71.  *  TO  Ante,  Vol.  1,  p.  282. 
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that  writ.  Gut  tliia  question  was  completely  set  at  rest 
by  the  case  of  Seelifv.  Powert  {a),  where  it  was  held,  ihat 
ir  «  Judge,  of  his  own  authority,  discharges  a  jury  (rout 
giving  a  verdict,  on  the  ground  of  their  not  being  able  to 
agree,  the  party  ultimately  successful  will  not  be  entitled 
to  the  costs  of  the  first  attempt  at  trial.  That  case  was 
afterwards  recognised  in  the  case  of  fVaite  v.  Spurgin  (6). 
On  the  authority  of  these  caEes,  as  well  as  the  general 
principle,  it  was  submitted  that  the  present  rule  ought  to 
be  discharged. 


y.  WiUiams,  in  support  of  the  rule. — The  question  in 
this  case  was,  whether,  when  a  jury  had  been  discharged 
from  finding  a  verdict,  and  the  case  had  gone  oflf  upon  a 
reference  which  had  become  of  no  avail,  the  party  who 
had  obtained  a  verdict  when  the  cause  was  taken  down 
a  second  lime,  was  entitled  to  have  his  costs  of  the  pro- 
ceedings which  took  place  at  the  first  assizes.  It  was  to 
be  observed,  that  no  new  trial  had  here  taken  place,  and 
therefore  the  directions  contained  in  1  Reg.  Gen.  H.  T. 
2  Will,  4',  a.  64  (c),  that  "  if  a  new  trial  be  granted,  with- 
out any  mention  of  costs  in  the  rule,  the  costs  of  the  first 
trial  shall  not  be  allowed  to  the  successful  parly,  though 
he  succeed  on  the  liecond,"  did  not  apply.  In  the  case 
of  Burchatl  y.  Ballamy,  the  Court  intimated  an  opinion 
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battle*  In  those  cases  nothing  was  decided^  nor  intended  1936. 
to  be  decided,  by  the  step  which  the  parties  had  taken  in 
snefa  a  case.  Seely  y.  Pofoers^  as  well  as  the  case  in  which 
it  was  recognised,  proceeded  on  that  principle.  But  the 
preaeat  case  was  clearly  distinguishable  from  both,  be- 
cause, when  the  parties  agreed  to  refer  the  cause  to  arbi- 
tntors  with  certain  powers,  it  was  not  their  intention  that 
it  should  end  there,  and  be  merely  what  might  be  called 
a  drawn  battle ;  but  it  was  intended  that  the  litigation 
should  proceed  until  it  was  finally  settled.  The  fact  of 
no  award  being  made  could  cause  no  difference,  as 
that  was  not  within  the  contemplation  of  either  psrty 
when  the  cause  was  referred.  Agreeing  to  the  reference, 
therefore,  could  not  operate  as  an  abandonment  of  the 
costs  by  the  plaintiff.  Where  the  act  of  the  plaintiff  could 
not  be  construed  into  an  abandonment  of  the  costs  of  the 
first  proceeding,  and  he  was  successful  in  the  second,  he 
was  clearly  entitled  to  his  costs  of  the  first,  on  the  prin* 
dple  that  Yictus  Yictori  in  expensis  condemnandus. 

CoLBRiDOE,  J. — It  does  not  appear  that  there  is  any 
case  precisely  in  point.  I  must,  therefore,  decide  this  on 
principle;  and  I  think  it  arranges  itself  more  within  the 
nde  laid  down  in  the  case  of  Seely  y.  Powers^  than  any 
other.  1  think,  therefore,  that  this  rule  must  be  dis- 
charged, but  not  with  costs.  I  must  take  it  that  a  juror 
was  withdrawn.  At  that  time  it  was  contemplated  that 
the  cause  would  never  come  before  a  jury  again ;  but  that 
it  would  be  settled  by  the  reference.  The  arbitrators, 
however, never  made  an  award.  If  the  matter  had  stopped 
there,  this  would  have  been  the  ordinary  case  of  a  juror 
withdrawn,  and  then  neither  party  would  have  been  en- 
titled to  costs.  But  the  parties  go  down  a  second  time  to 
trial.  I  do  not  see  how  the  situation  of  either  party  is 
altered  with  regard  to  the  costs  of  a  trial  which  has  come 
to  nothing  without  the  default  of  either.     How  has  their 

D  d2 
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situation,  either  in  principle  ur  equity,  been  altere<l  t  It  is 
true,  that  the  plaintiff'  was  entitled  to  a  verdict  on  the 
second  (rial;  and  he  might  have  been  entitled  to  a  verdict 
on  the  first;  but  both  parties  agreed  on  the  first  occasion 
ton  mode  of  discussing  their  ditTerences  which  has  doubled 
the  expense  of  the  inquiry,  and  which  has  failed,  with- 
out the  fault  of  any  person.  I  think,  therefore,  that  the 
plaintttf  is  not  entitled  to  the  costs  incurred  on  the  first 
occasion;  and,  in  consequence,  this  rule  must  be  dis- 
charged, but  without  costs. 

Rule  discharged,  without  costs. 


De  RiiTZEN  r.  John. 
wii*rs  H  pi«in-  ^.  WILLIAMS  shewed  cause  against  a  rule  obtained  by 
Knn\  dehiuttt  Evatu,  for  enlarging  the  plaintiff's  peremptory  under- 
!rnd'tn!."'ing''w  talt'ig-  The  delay  of  the  plaintiff  in  proceeding  to  trial 
proceed  (0  had  been  exceedingly  vexatious.  No  less  than  Sve  per- 
wiii  make  faim  emptory  undertakings  had  been  given  by  the  plaintiff,  and 
aHhc'Ji^P-  it  was  now  sougiit  to  enlarge  the  tif\h.  If  the  Court 
pli™iion  lo  should  be  of  opinion  that  the  reasons  assigned  for  the  pro- 
peremptory  posed  enlargement  were  sufficient,  it  would   only  be  al- 


D£  RUTZEN 
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John. 
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condition    precedent  to  enlarging  Ins   last  peremptory         1836. 
undertaking. 

Etofu  contended  9  that  the  ordinary  practice  was  to 
make  such  costs  merely  costs  in  the  cause. 

LiTTLEDALE,  J. — If  the  peremptory  undertaking  is  en- 
larged, the  plaintiff  must  pay  the  costs  of  this  application. 

Rule  accordingly. 


Gulliver  d.  Hodson  r.  Summerfield  and  Others.- 

Cr.  T.  WHITE  moved  {or  an  attachment,  for  nonpay-  If  an  award 
ment  of  costs  pursuant  to  an  award.      The  only  diflSculty  to  be  paid  in 
in  the  case  was,  as  to  whether  one  or  three  attachments  tiJJl^by*»^erai 
should  be  issued.     The  award  directed  the  costs  to  be  P«nons*  >  ^^v^- 

rate  attach- 

paid,  in  equal  proportions,  by  three  different  persons.         ment  must  be 

obtained  against 
each  for  their 

LiTTLEDALE,  J.   (after  consulting  with  Mr.  Hill,  the  "onpayment 
clerk  of  the  rules). — You  must  have  rules  for  separate  at- 
tachments. 

Rule  accordingly. 


Smith  r.  Rathbone. 

AHOMAS  shewed  cause  against  a  rule   obtained  by  a  plaintiff  is 
Busby^  for  setting  aside  an  interlocutory  judgment,  which  S^^°  dment 
had  been  signed  for  want  of  a  plea.     The  time  for  plead-  ^o'  '^•"^  of » 

;  .  '^  ^  plea,  until  the 

ing  expired  on  the  1st  of  November.  On  that  day  an  time  for  piead- 
order  was  obtained,  for  seven  days  time  to  plead.  Pleas  ijuiough'ifone 
were  delivered  on  the  7th,  but  which  were  irreirular,  on  ^J"*  inreg«iw^ 

°         '  pleas  may  have 

account  of  their  being  unsigned  by  counsel.  On  the  heen  delivered 
morning  of  the  8th,  interlocutory  judgment  was  signed  dant* 
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for  want  of  a  plea.  No  other  pleas  were  delivered  by  the 
defendant.  He  cited  Kay  v.  Whiiehead{a),  where  it  was 
held,  that  time  to  plead  under  a  Judge's  order  is  reck- 
oned incliuive  of  the  day  of  the  date  of  the  order,  but 
exdunveottbeday  on  which  it  expires. 

Butby,  in  support  of  tlie  rule,  contended  that  the  de- 
fendant bad  the  whole  of  the  8th,  in  which  to  deliver  bis 
pleas.  The  fact  of  the  pleas  delivered  being  irregular, 
did  not  interfere  with  the  time  allowed  Tor  pleading,  as 
regular  pleas  might  have  been  delivered  at  any  time  before 
the  end  of  the  8th.  He  cited  Pepperell  v.  BurreU{b), 
Maeher  ? .  Billing  (c),  and  Dakins  v.  Wagner  (rf). 


LiTTLBDALE,  J. — The  defendant  had  the  whole  of  the 
aerenth  day,  which  was  the  8th  of  the  month,  in  which  to 
plead.  If  the  pleas  delivered  were  irregular,  the  defen- 
dant might  have  delivered  good  ones  at  any  time  before 
9  o'clock  in  the  evening  of  the  8th  of  the  month. 


Thomat  suggested,  that  the  defendant  had  i 
vered  any  but  bad  ones. 


r  deli- 


LiTTLEDALE,  J. — That  is  immaterial  as  far  as  this 
judgment  is  concerned,  as  the  defendant  might  have  de- 
livered good  ones  before  the  expiration  of  the  seventh 
day;  but  here,  tlie  plaintilf  signed  liis  judgment  on  the 
f  tliat  liav.  The  present  rule  must  therefore 
t  having  two  days 
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Mackenzie  v.  Gayford  and  Another. 

HUMFRE  Y  shewed  cause  against  a  rule  nisi  obtained  lo^Titi"^^" 
by  Mamelf  for  setting  aside  the  judgment  in  this  case  for  ^'^^^^^i^^ 
irregularity.    The  objection  was,  that  although  the  de-  in  an  acaon  of 
claration  was  in  debt,  the  plaintiff  had  signed  interlocutory 
judgment.    This,  it  was  objected,  was  irregular,  because 
the  plaintiff  ought  to  have  signed  final  judgment.  Humfrey, 
however^  contended,  that  the  plaintiff  had  a  right,  if  he 
chose,  to  sign  interlocutory,  instead  of  final  judgment, 
although  it  was  an  action  of  debt.    The  only  effect  of  it 
would  be,  that  he  must  execute  a  writ  of  inquiry.    This 
was,  however,  for  the  benefit  of  the  defendant. 

Manself  in  support  of  the  rule,  submitted,  that,  as  the 
practice  had  always  been  to  sign  final  and  not  interlocu- 
tory judgment  in  an  action  of  debt,  it  was  irregular  to 
sign  an  interlocutory  judgment. 

LiTTLEDALE,  J. — There  is  no  objection  to  the  plaintiff 
ngning  interlocutory  judgment  in  an  action  of  debt.  It  is, 
in  fact,  mercy  to  the  defendant.  In  an  action  of  debt  for 
not  setting  out  tithes,  a  writ  of  inquiry  would  be  insti- 
stated :  so,  also,  a  writ  of  inquiry  would  be  instituted  to 
ascertain  the  value  of  foreign  coin,  in  the  same  form  of 
acUon.  The  plaintiff  may  be  a  conscientious  man,  and 
does  not  choose  to  issue  execution  for  his  whole  demand, 
without  executing  a  writ  of  inquiry.  The  present  rule 
must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


£  PHACnCE  COURT,  K.  B. 


li!3G. 


Whnc  ■  lor* 

vtriinJeliit 
tenitit.  who  a 
ihe  »1«  finna 


the  Court  will 


Doe  d.  Hewson  v.  Roe. 

JSYLES  moved  for  judgment  against  the  casual  ejector. 
The  peculiarity  in  the  case  was,  that  only  one  of  the  parties 
Bgttingt  whom  the  action  nas  brought,  and  to  whom  the 
notice  W8S  directed,  was  tenant  in  possession.  The  affi- 
onljr  tUowjudg-  davit  on  which  he  moved  slated,  that  a  lease  of  the  pre- 
mises had  originally  been  granted  to  two  persons.  One 
of  them  had  died,  and  the  lease  survived  to  the  other. 
The  notice  w.tG  directed  to  both,  but  the  service  was  only 
on  the  surrivor.  This,  he  i^uhmitted,  was  suiScieiit,  as  it 
had  been  held,  ihat  service  on  one  of  several  joint  tenants 
upon  all. 

LlTTLKDALE,  J. — The  rule  of  court  is,  that  the  service 
must  be  on  the  tenants  in  possession ;  but  here,  as  there 
is  only  one  person  surviving,  the  name  of  the  other  might 
be  left  out  of  the  proceedings  altogether.  You  may  have 
the  rule  for  judgment  against  the  person  who  has  been 
served,  but  against  him  only. 

^  Rule  granted. 
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1886,  a  rule  was  made  absolute  against  Tregoning  for  en-         1836. 
tering  judgment  as  of  Easter  Term,  1834.    The  affidavit      blewitt 
stated,  that  the  defendant  had  not  instructed  either  attor-  «• 

.  .  Treoohimo. 

ney  or  counsel,  or  had  any  concern  m  shewing  cause  agamst 
the  rule.  It  also  stated  the  deponent's  ''  belief/'  that  Sim- 
mons, the  elder,  had  given  instructions  in  the  matter. 
It  was  submitted,  under  these  circumstances,  that  the 
Court  had  jurisdiction  over  Simmons,  in  order  to  compel 
him  to  pay  the  costs  incurred  by  the  plaintiff.  It  was  like 
the  ordinary  case,  in  which  a  landlord  put  forward  his 
tepant  to  defend  an  action  for  his  own  purposes,  he,  in 
iact,  being  the  real  defendant. 

LiTTLEDALE,  J.,  inquired  if  the  affidavits  stated  any 
more  than  **  belief"  of  Simmons  having  given  instructions 
for  the  defence. 

Erie  stated  that  "  belief"  only  was  stated. 

LiTTLEDALE,  J. — I  think  that  is  not  sufficient.  It  would 
be  carrying  the  jurisdiction  of  the  Court  too  far,  unless 
you  shew  that  Simmons  has  done  some  act,  or  taken  some 
step,  in  the  cause. 

Rule  refused. 


Doe  d.  Weeks  r.  Roe. 

JK.  F.  RICHARDS  moved  for  judgment  against  the  where  property 
casual  ejector.  It  appeared  from  the  affidavit  on  which  p^lri^Tmnwen 
he  moved,  that  the  property  sought  to  be  recovered  was  "•o«Mri>^tobe 

'  f     I        ^  o  recoTered  in 

in  the  possession  of  the  overseers  of  the  parish.    The  ejectment,  ter- 
declaration  had  been  served  on  one  of  the  overseers,  but  not  lufladent 
not  on  the  other.     This,  it  was  submitted,  was  sufficient  ment'mia?* 
to  entitle  the  lessor  of  the  plaintiff  to  a  judgment  against  ^* 
the  casual  ejector.    The  overseers  of  the  parish  might  be 
considered  as  joint  tenants,  and  it  had  frequently  been  held 
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tf^' — You  can  only  haTC  jndgmeiit  againit 
B'faaTfl  "been  seired. 

Rulenfiued. 


.'il   '  .  .  . ,  .  BiDDDLPH  r.  Gray. 

?f"2|^.  JflXaWXKZi  moTed  to  discharge  a  debtor  out  of  custody, 
Oy-j^fcWi  libo  bad  remuned  in  execution  for  twelre  saecesBire 
MftiM*!  Otlwidg  ntrntba,  for  a  debt  not  exceeding  SO/.,  under 
jliSS^rf  ^'Gio."J.  c.  123,  8.  I. 

•l^Mta  ite  k       W^  B,  WaUon  opposed  the  application,  in  the  first  in- 

ll^^^J^^J*!*       itUMf  on  the  ground  that  the  notice,  pursuant  to  1  Reg. 

ff!!!!!fi**       ^''''  H.  T.  8  W.  4,  8.  90  (a),  had  not  been  served  on  the 

yiafattwr  u  ^„  necessary,  according  to  the  dedsions  in 

ntffjfy  Dickinton  (p),  and  Gordon  v.  TWm  (c). 

"UNUlWl  contended,  that  although  the  serriee  had  not 
baoB  aflteted  personally  on  the  ptaintifi',  the  notice  bad 
batU  iBrved  on  a  servant  to  the  landlord  of  the  house  io 
vUdi  the  defendant  lodged.    It  was  true  the  affidavit  did 

not  go  on  to  state  that  the  servant  had  authority  to  receive 
r  papers  for  him. 
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CouiiUDOKf  J. — I  do  not  think  that  his  appearing  here  1836. 
.amounts  to  a  waiver.  He  conies  here  to  take  the  objection 
that  be  has  not  been  duly  served.  The  fact  of  his  taking 
the  objection  shews  he  does  not  intend  to  waive  it.  If  his 
.appearance  here  amounted  to  a  waiver,  then,  in  all  eases, 
no  matter  how  faulty  soever  the  service  might  be,  the  ob- 
jection could  never  be  taken.  The  defendant,  therefore, 
is  not  entitled  to  his  rule. 

Rule  refused. 


Strange  r.  Freeman. 

UeATON  shewed  cause  against  a  rule  nisi,  obtained  if  a  plaintiff 
by BarsioWf  for  setting  aside  the  appearance  entered  by  t^nun appear- 
the.  plaintiff  for  the  defendant,  and  all  subsequent  pro-  ^"^^^^u 
ceedings  thereon.    It  was  sworn,  that  the  defendant  had  latter  miut 
entered  his  appearance  on  the  15th  of  January,  after  the  Court  as  loon 
regular  time  for  appearance  to  the  writ  of  summons,  and  ^e'tUcenby 
on  the  16tb,  the  plaintiff,  not  being  aware  of  the  appear-  ^«  fo™"^  •• 

■^  ihew  hit  inten- 

ance  being  entered  by  the  defendant,  entered  one  for  him.  tion  to  proceed 
He  then  filed  his  declaration,  and  gave  notice  to  the^le-  .nee.*  *'*^^*"' 
fendant,  signed  judgment,  servied  notice  of  a  writ  of 
in^pnry,  and  on  the  20th,  took  the  defendant  in  execution 
OB  a  ca.  sa.  It  was  submitted,  that  the  application  to 
the  Coert  not  having  been  made  until  the  S5th,  it  was 
4oo  late,  as  such  applications  ought  to  be  made  within 
fimr  days  from  the  time  when  the  ground  of.  objection 


Barwiaw,  in  support  of  the  rule,  submitted,  that  the 
^iotiff  was  irregular  in  entering  an  appearance  for  the 
defendant,  after  one  had  been  entered  by  the  latter,  for 
himndf.  With  respect  to  the  delay  suggested  on  the 
other  side,  it  could  not  be  considered  as  unreasonable. 
The  defisndant  was  taken  in  execution  on  the  ^h,  his 
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I  an  the  S4tfa,  and  the  appBeation  ma 
'  The  rule  of  Court  (a)  only  required, 
tiMt  A*-' appBsadon  should  be  made  within  a  "rsaaon- 
aUtT  lfa*,'«Udi  WA>  not  limited  to  four  days,  when  a 
.Mte&Mt-VH  A  prooner.  Under  these  < 
IJMpfBawitiriilB  ought  to  be  made  abaolute. 


GoLUmai^  J* — Although  the  defendant  had  no  notice 
tUttfeflllatfff  had  entered  an  appearance  for  him,  yet 
At  BodoB  of  declaration  and  of  inquiry  muat  hare  in- 
taami  hfaa  thst  the  plaintiff  was  proceeding,  and,  there- 
hn,  Uw  defendant  ought  to  have  come  to  the  Court 
MU&r.  Biit(  there  being  an  affidavit  of  merita,  the  rale 
L  Wj  bt  mida  Abaolute,  on  payment  of  costa. 

-    \..^  ,■  Rale  accordingly. 

'■'     '    '  («)lEeg.Oen.  H.T.,ZWill.4,«.33. 


Geifpsr  9.  Lord  Teuplehosk. 
JP*  &0BINSON  moved  for  judgment  aa  in  caae  of  a 

noniuiL     The  affidavit  on  wbich  lie  moved,  staled  that  it 

'    was  a  town  cause,  and  issue  had  been  joined  in  last  Trinity 

Term.     The  plaintiff  gave  notice  of  trial  in  last  Michael- 

mas  Teim.  for  the  second  sittings  in  Hilary  Term,  and 

^he  countermanded  his   notice.      Some 

ise  circumstances,  the 
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chequer  would  not  allow  judgment  as  in  case  of  a  nonsuit 
to  be  moved  for  in  the  same  term  as  that  for  which  notice 
of  trial  had  been  given.  In  the  present  case,  issue  had 
been  joined  two  terms  previous  to  that  for  which  notice 
of  trial  had  been  given,  and  in  which  the  default  bad  been 
committed.  It  was  tlierefore  different  from  the  two  cases 
cited.  If  the  Court  would  not  allow  the  defendant  to  have 
judgment  as  in  case  of  a  nonsuit  under  these  circum- 
stances, the  effect  would  be,  that  the  plaintiff  might,  by 
giving  notice  of  trial  for  the  third  term,  compel  a  defen- 
dant to  wait  until  a  fourth  term  before  he  could  move, 
although  no  step  had  been  taken  in  pursuance  of  the 
notice  of  triaL 


1836. 
Gripper 

V. 

Lord 
Templrmorb. 


Patteson,  J. — In  the  latter  of  the  cases  cited,  the 
judgment  of  the  Court  proceeded  on  the  ground,  that  the 
defendant  cannot  have  judgment  as  in  case  of  a  nonsuit 
in  the  same  term  as  that  in  which  the  default  was  com- 
mitted. Here,  the  motion  is  made  in  the  same  term  as  the 
default,  and  therefore,  on  the  authority  of  that  case,  the 
rule  cannot  be  granted. 

Rule  refused. 


Doe  d.  Grant  r.  Rob. 

jlmUMFREY  shewed  cause  against  a  rule  nisi  obtained 
by  Archbold  for  setting  aside  the  judgment  which  had 
been  signed  against  the  casual  ejector,  and  admitting  the 
landlord  to  defend  the  action,  it  being  suggested  that  a 
copy  of  the  declaration  in  ejectment  had  not  been  served 
upon  him.  The  affidavits  on  which  the  rule  had  been  oh* 
tained  were  irregular,  as  having  been  sworn  before  the 
derk  of  the  attorney  who  had  been  employed  in  making 
the  application.  Such  affidavits  could  not  be  received,  as 
they  were  in  contravention  of  1  Reg.  Gen.  H.  T.  2  W. 


An  affidavit 
iworn  before 
the  derk  to  an 
attorney,  who 
maket  an  ap- 
plication that 
his  client  may 
be  admitted  as 
a  party  to  a 
cause,  18  not 
within  the  pro* 
hibition  of 
I  Reg.  Gen. 
H.  T.  2  WUL  4, 
S.6. 


Graiit 

Rob. 


CASES  IN  THE  PRACTICE  COURT,  X.  B. 

4,  «.  6  (o),  the  words  of  wliich  were,  "  When  an  agent  in 
town*  or  an  attorney  in  the  country,  is  the  attorney  on  the 
ncordf  an  affidavit  sworn  berore  the  attorney  in  the  country 
ahall  not  be  received ;  and  an  affidavit  sworn  before  an 
sttomey'a  cterk  shall  not  be  received  in  cases  where  it 
wouM  not  be  receivable  if  sworn  before  the  attorney  bim- 
•elf ;  but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
bail."  Id  this  case,  it  was  quite  clear  that  the  attorney's 
clerk,  who  had  acted  as  commissioner  in  taking  these  affi* 
davit^  had  committed  a  breach  of  the  rule  of  court,  and 
thtrafore  they  could  not  be  read. 

Arehbold,  in  support  of  the  rule,  contended,  that  the 
rule  of  court  to  which  reference  had  been  made,  only 
•ppHed  to  cases  where  the  clerk  was  the  clerk  of  the 
attorney  on  the  record ;  but  in  the  present  instance  the 
conmiuioner  was  not  the  clerk  to  the  attorney  on  the 
record*  but  of  the  attorney  to  the  landlord,  who  sought  to 
be  made  a  party  to  the  proceeding.  The  nature  of  the 
application  itself  shewed  that  he  was  not  the  attorney  on 
the  record.  The  case  therefore  did  not  come  within  the 
provisioDs  of  tlic  rule. 

CoLBRiDOE,  J. — I  think  I  must  hear  the  affidavits. 

r  ilie  case  were  then  discussed  and  dis- 
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ODia  mitof  capias  ad  satUfacienduiiiy  on  the  ground  of  I836L 
the  ■bertff's  officer  hating  committed  a  trespass  in  the  ex* 
eeatioo  of  the  writ,  by  breaking  open  an  outer  door  in 
order  to  effect  the  caption.  This,  it  was  submitted,  was 
not  a  ground  for  making  the  present  rule  absolute  for  the 
discharge  of  the  defendant  If  the  sheriff  had  acted  im- 
properly in  breaking  an  outer  door,  the  defendant  had  his 
remedy  by  action  against  that  officer.  That,  however,  did 
not  interfere  with  the  right  of  the  plaintiff  to  detain  the 
body  of  the  defendant  in  custody.  No  case  had  actually 
decided  this  question.  In  Lee  t.  Oamel  (a),  it  was  de- 
cided that  a  bailiff,  in  execution  of  mesne  process,  may 
break  open  the  door  of  a  lodger's  apartment,  having  first 
gained  peaceable  entrance  at  the  outer  door  of  the  house. 
That  decision,  as  far  as  it  proceeded,  might  be  considered 
M  unfavourable  to  the  present  application.  The  Court 
there  abstained  from  giving  any  opinion  as  to  the  relief 
which  would  be  extended,  supposing  the  arrest  to  have 
been  illegal,  but  it  intimated  that  the  discharge  of  the 
defendant  out  of  custody  was  by  ho  means  a  matter  of 
course.  In  the  case  of  Lloyd  v.  SancUlands  (&),  the  same 
principle  was  extended  to  the  case  of  an  internal  window 
being  broken^  peaceable  entrance  having  been  obtained  at 
the  outer  door.  Under  these  circumstances,  as  the  de- 
fendant was  left  with  his  remedy  against  the  sheriff,  in  case 
the  Court  should  not  interfere  summarily,  the  present  rule 
must  be  discharged. 

Wkitehurst,  in  support  of  the  rule,  submitted,  that  it  was 
the  ordinary  practice  of  the  Court,  in  case  of  any  irregu- 
larity being  committed  in  the  arrest  of  a  defendant,  to 
discharge  him  out  of  custody  on  a  summary  application. 
That  depended  on  the  equitable  jurisdiction  of  the  Court, 
which  was  ordinarily  exercised  in  favour  of  the  liberty  of 

(«)  Cowper,  1.  (6)  8  Taunt.  250. 


ISSfi. 


toecly  on  .h.  P"";  J"    *V™er,  .»  in  tao.r  of  the 

L  point  ot  relief  .n  -=*;    '„„„,a  ,.pend  upon  U.e 
gi,„  no  opinion,  thoogl.  I  >1<  "^  ..,ue  a  p.,»n 

Lh..i.u.  of  Che  P.«y  .PP W'  ^;   „;„!,«„„.  of  sooh 
„igh.  =on,e  to  my  *»■"'»' "™;,  „,„  Court  tor.tu.e  «. 

?ri,ou,h   ti,.  Court,  . hen  .  ^    '  „.„  „„.  „„,,  h, 

^e„  "-f"^  '';„":  :;  Charging  the  pri-oner  out 
p„„i.M»8  tl"  *"■  ""'  I,  .„,  .re  .Lay  »«"«"  °' 
„f  cn.tody;  yet  c..e»  of  *-  ""  ,„„,„  circum- 

«.nce..'  It  tone  *'"  "^^  ^^n,  of  .he  .ubjeet,  he 
Can,.  «ould.  in  f"Our  »'  "'j  /ne  cited  Ya'"  '• 
todined  to  libera."  ■"«  f/^^le  officer  bad  forcibly 
D,la,»S"  («)•  '"  "'■"'■  X.  levy  on  .be  defeudanf. 

:^.r,:hr,rcou°::t  .*---• 

p„„,o.,..-Underthe».rcu„.,anoe..  .binV.be 
ruk  mint  he  made  absolute.  ^^^^  ab.olu.e. 


1  Bac.  Ab.,  ExKolio",  n 
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commenced  in  the  Palace  Court,  and  the  defendant  ar-  1836. 
rested.  A  rule  for  better  bail  had  been  served  on  the 
defendant,  and  he  had  time  to  justify,  until  the  24th  of 
October.  On  the  ^th,  the  bail  above  rendered  the  de- 
fendant to  the  county  gaol  of  Middlesex,  pursuant  to  the 
11  Geo.  4  &  1  Will.  4,  c.  70,  s.  21.  When  bail  was  first 
put  in,  the  plaintiff  declared  de  bene  esse.  Bail  not  being 
perfected  on  the  24th,  a  writ  of  procedendo  issued  on  the 
26tb.  It  was  now  sought  to  set  aside  that  writ  on  two 
grounds;  the  first,  that  the  defendant  had  been  regularly 
surrendered  to  the  county  gaol,  pursuant  to  the  II  Geo. 
4  &  1  Will.  4f,  c.  70,  8.  21 ;  and,  secondly,  that  if  the  ren- 
der was  not  good,  the  plaintifi^  had  waived  the  objection, 
by  declaring  against  the  defendant  as  in  the  custody  of 
the  marshal  of  the  Marshalsea  of  this  Court.  As  to  the 
first  objection,  it  depended  on  the  language  of  the  section 
referred  to.  The  words  of  that  were,  '^  that  a  defendant, 
who  shall  have  been  held  to  bail  upon  any  mesne  process. 
Issued  out  of  any  of  his  Majesty's  superior  courts  of  record, 
may  be  rendered  in  discharge  of  his  hail,  either  to  the  prison 
of  the  Court  out  of  which  such  process  issued,  according 
to  the  practice  of  such  Court,  or  to  the  common  gaol  of 
the  county  in  which  he  was  so  arrested."  By  the  old 
practice,  the  render  must  have  been  to  the  prison  of  the 
Court  out  of  which  the  process  issued,  unless  he  was  in 
the  custody  of  the  gaoler  of  this  Court.  That  section 
merely  altered  the  practice  as  to  the  place  to  which  the 
render  might  be  made.  Its  language,  however,  confined 
its  operation  to  cases  where  the  defendant  was  held  to 
bail  on  mesne  process  from  a  superior  Court.  Here,  how- 
ever, the  defendant  had  been  held  to  bail  on  process  from 
the  Palace  Court.  The  provision  in  question,  therefore, 
did  not  apply,  and  therefore  a  render  to  the  county  gaol 
was  no  render  in  point  of  law.  Iftiie  Palace  Court  was  a 
superior  court  of  record,  the  render  should  have  been  to 
the  gaol  of  the  Palace  Court,  of  which  there  was  a  gaoler, 

VOL.  v.  K  £  D.P.C. 
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1836,         whiisc  ilutyit  wus  to  keep  priseiiers  who  might  be  brought 
tjiere.     Nest,  as  to  the  question  of  waiver.     It  was  con- 
V,  ti-nded,  that   the   bail  liad,  in   fact,  been  waived,  by  llie 

plain tiir declaring  against  the  defendant  as  in  the  custody 
of  the  marshal  of  the  MarshaUea  of  this  Court,  he  hav- 
ing thus  indirectly  admitted  that  the  cause  had  been 
proptrly  removed  here.  This  was,  however,  no  waiver. 
Tiie  pliiintiif  had  a  right  to  declare  de  bene  esse,  when 
bail  was  first  put  in.  The  question  then  was,  as  to  the 
form  of  declaratlou  wliich  the  pluintilT  was  to  adopt.  It 
would  be  unsafe  lor  him  to  adapt  the  form  given  by  I5Reg. 
Gen.  M.  T.,  3  Will,  4  («),  for  tliey  were  introduced  in 
pursuance  of  tiie  Uniformity  of  Process  Act;  and  by  sec- 
tion 19,  it  was  provided,  that  nothing  in  that  act  contained 
should  "  extend  to  any  cause  removed  into  either  of  the 
said  Courts  by  writs  of  pone,  certiorari,  recordari  facias 
lotiuehim,  habeas  corpus,  or  otherwise."  The  only  safe 
course  for  the  plaintiff  to  pursue,  therefore,  was,  to  make 
use  of  the  old  form  in  existence  previous  to  the  passing  of 
that  act.  The  declarution  being  de  bene  esse,  did  not, 
of  course,  admit  the  defendant  to  be  properly  in  the  supe- 
rior Court,  until  bail  should  be  perfected.  The  new  form, 
at  the  commencement  of  the  deciaralion,  could  not  alter 
^^^  the  nature  of  the  declaration  itself.  On  both  points,  therc- 

^^^L  fore,  the  plaintiff  was  entitled  to  have  this  rule  discharged. 
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niU8t  be  considered  as  the  intention  of  the  Legislature,  and  1836. 
was  so  considered  by  the  Courts,  appeared  from  the  case  of 
Stride  v.  HiU  (a).  There,  it  was  intimated  by  the  Court, 
that  Dover  Castle  was  the  county  gaol,  upon  an  arrest  in 
the  cinque  ports,  to  which  to  render  a  defendant,  within 
the  meaning  of  the  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  21. 
There,  Mr.  Baron  Parke  observed,  ''  It  rather  appears 
to  me,  that  that  clause  of  the  act  was  intended  to  apply  to 
ail  cases  of  render,  and  that  Dover  Castle  must  be  con- 
sidered  the  county  gaol  of  the  cinque  ports,  or  in  the 
nature  of  the  county  gaoL"  It  was  not  a  more  extended 
construction  to  consider  the  Palace  Court  in  the  nature  of 
a  superior  court  of  record,  than  it  was  to  consider  Dover 
Castle  in  the  nature  of  a  county  gaol.  Then,  with  respect 
to  the  waiver,  as  the  plaintiff  thought  proper  to  declare 
against  the  defendant  as  in  this  Court,  he  clearly  admitted 
that  the  cause  had  been  properly  removed.  It  was,  lastly, 
to  be  observed,  that  this  was  an  application  by  the  bail,  in 
order  that  they  might  be  enabled  to  render  the  defendant, 
which  they  could  not  in  the  inferior  Court. 

Coleridge,  J. — It*  appears  to  me  that  the  render  here 
was  irregular.  This  case  is  quite  different  from  that  referred 
to,  with  respect  to  Dover  Castle.  The  gaol  of  the  cinque 
ports  might  be  the  county  gaol  for  the  piirpose  of  a 
render,  but  I  do  not  think  that  makes  the  Palace  Court 
9L  superior  Court  of  record.  I  do  not  think  the  objection 
has  been  waived  by  the  plaintiff's  declaration.  The  pre- 
sent rule  may  be  absolute,  on  payment  by  the  bail  of  all 
the  costs  attendant  on  setting  aside  the  writ  of  proce- 
dendo. 

Rule  absolute  accordingly. 

(a)  Ante,  Vol.  4,  p.  709. 


E  E  2 
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Brady    v.  Vceres, 

JSUSB  Y  shewed  cause  against  a  rule  nisi  obtained  by 
Denman  Whalley,  for  iGsuing  a  procedendo  [o  remit  tbe 
cause  to  the  inferior  jurisdiction  from  wliicb  it  had  been  re- 
moved, on  the  ground  of  the  recognizances  required  by  the 
19th  Geo.  3,  c.  70.  a.  6,  and  the  7  &  8  Geo.  4,  c.  71,  s.  6, 
not  having  been  entered  into.  It  was  contended  that  such 
recognizances  were  unnecessary,  inasniucli  as  the  cause  of 
action  appeared  on  the  fuce  of  the  proceedings  to  be  ex- 
actly SO/.  The  latter  act,  whicli  extended  the  provisions 
of  the  I9[h  Geo.  3  to  causes  of  action  amounting  to  20t, 
did  not  alter  the  provisions  of  the  former  act  in  any  other 
way,  and  consequently,  the  cases  wliich  had  been  decided 
on  lliat  former  act  would  he  applicable  in  principle  to  those 
which  might  arise  under  the  latter  act.  Here,  tbe  sum 
sought  lo  be  recovered,  as  appeared  by  the  process  and 
declaration,  was  20/.,  and  in  Atteiborough  v.  Hardy  (a), 
which  was  a  case  under  the  19  Geo.  3,  c.  70,  s.  (i,  the  Court 
held,  that  where  the  damages  in  the  declaration  were  laid  at 
10/.  and  upwards,  the  defendant  might  remove  the  cause 
without  entering  into  the  recognizance.  The  words  of  the 
section  of  the  19  Geo.  3,  in  question,  were  quite  clear,  inde- 
pendent of  the  case  cited.  They  were, "  that  no  cause,  where 
the  cause  of  action  shall  not  amount  to  the  sum  of  10/.  or 
upwards,  shall  be  removed  or  removeable  into  any  supe- 
of  habeas  corpus,  or  otherwise, 
itrous  of  removing 
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Denman  Whatley,  in  support  of  the  rule,  produced  af-  1836. 
fidavitSy  from  whicli,  it  appeared  that  the  sum  sought  to  be  bradt 
recovered  by  the  plaintiff  was  less  than  20L  «. 

V  EEREBa 

LiTTLEDALE,  J. — Has  not  the  plaintiff  precluded  him- 
self from  his  right  to  require  the  recognizance  in  this  case 
by  laying  hb  demand  at  20L  ? 

DennuMn  Whatley  contended  that  he  had  not  deprived 
himself  of  that  right  by  merely  laying  his  demand  at  20/., 
when  it  was  sworn,  that  he  really  did  not  seek  to  recover 
so  great  a  sum. 

LiTTLEDALEi  J. — ^From  the  case  which  has  been  cited, 
it  appears  that  the  demand  laid  in  the  declaration  is  the 
sum  to  which  the  Court  must  look,  and  of  which,  it  can 
take  judicial  notice.  I  think,  therefore,  that  as  the  sum 
claimed  in  the  declaration  is  20/.,  the  case  is  not  within 
either  of  the  statutes,  and  therefore  that  no  recognizance 
need  be  entered  into.  I  also  think  that  the  plaintiff  must 
pay  the  costs  of  this  application.  The  present  rule  will 
therefore  be  discharged,  witii  costs. 

Rule  discharged,  with  costs. 


Howard  v,  Canfield. 

r  •  LEE  shewed  cause  against  a  rule  obtained  by  Byles  wbere  a  witness 
for  a  new  trial,  on  the  ground  of  the  improper  admission  '^^^^^\  ^^^ 
of  evidence.    A  witness  had  been  called  on  the  part  of  "^"P^c*  '<>  • 

particular  fact, 

the  plaintiff  to  prove  a  portion  of  his  demand,   but  it  by  a  memoran- 
appeared,  on  inquiry,  that  he  had  no  recollection  of  what  be  prodnccd. 
he  was  called  upon  to  prove  except  by  reference  to  his 
book.     The  book  however  was  not  produced.     The  state- 
ment of  the  witness,  as  to  the  fact,  was  taken  by  the  un- 
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1836. 

Grant  «.  Flower. 

JL  EMPLE  shewed  cause  against  a  rule  nisi  obtained  by  if  a  pUinUff 
BarstaUf,  for  setting  aside  the  interlocutory  judgment  in  aside  an  inter- 
this  case,  on  the  ground  of  irregularity.     It  was  submitted  I^t7orirre«i- 
tbat  the  application  was  too  late.     The  writ  issued  on  the  I'^^y*  h«  ^^tt 

■^  *  come  to  the 

1st  August,  and  was  served  on  the  17th  September.  An  Court  within 
ajppearance  was  entered  on  the  21st  October,  and  on  the  ^^^  f^^^  ^^^ 
23ih  the  plaintiff  declared.     On  the  29th  a  summons  was  ^^owj'^s  ^'^^  • 

*^  ^  it  it  «igDed|  and 

taken  out  to  set  aside  the  proceedings  for  irregularity^  and  cannot  wait 
which  was  attended  before  Lord  Denman,  C.  J.,  on  the  compute  is 
Slat.    His  Lordship  dismissed  the  application.     On  the  '^''^^^ 
£d  of  November  the  defendant's  attorney  attended  at  the 
oflSee  of  plaintiff's  attorney,  and  examined  the  writ.     On 
the  dth  November  interlocutory  judgment  was  signed  for 
want  of  a  plea,  and  on  the  8th  a  letter  was  sent  to  the  de- 
fendant, stating  the  judgment  to  have  been  so  signed. 
Between  the  8th  and  the  17th  no  step  was  taken  by  the 
defendant  or  his  attorney,  and  on  the  latter  day  a  rule  nisi 
to  compute,  which  would  be  due  on  the  Slst,  was  served. 
On  the  S&d  the  present  rule  was  obtained.     This,  it  was 
submitted^  was  too  late,  and  the  pi*esent  rule  must  conse- 
quently be  discharged. 

Barstow^  in  support  of  the  rule,  submitted  that  the  de- 
ftnndluit  had  come  to  the  Court  sufficiently  early,  as  the 
tidK  within  which  the  application  ought  to  be  made  did 
begin  to  fuki  until  the  rule  to  compute  was  served. 


LiTTLEDALE,  J. — I  think  you  are  too  late.  The  time 
for  making  the  application  to  set  aside  the  judgment  begins 
to  run  from  the  time  that  notice  was  received  of  judgment 
being  signed.  The  present  rule  must  therefore  be  dis- 
charged. 

Rule  discharged  accordingly. 


Njia  ras  PRACTICE  C 


Dos  d.  TiNDAL  V.  Roe. 

X.IU8.«H'An  ^actment  by  Undtore]  agninst  tenant — the 
harittg  bmn  determined  by  notice  to  quit.  The 
■gent  of  the  plaintiff's  attorney  had  procured  the 
Ot  of  tiM  defendant's  attorney  to  admit  the  lease  and 
miliMto  quit  at  the  trial,  without  further  proof  than 
I]  and  a  judge's  order  was  drawn  op  by 
dinetii^  the  defendant  to  admit  the  docuntenta 
fa  the  notice  served  upon  him.      At  the  trial 


by  Ibg  ittti 

anew    jtfgft'i  ovder  was  produced,  with  the   notice  to  admit 

I  it|  and  the   lease  and   notice    to    quit   were 

in  evidence  ;  but  anobjection  was  taken  by  the 

'■  eoDnsel,  that  it  was   not  sufficiently  shewn, 

thai.tbO'BoUce  produced  was  the  notice  to  which  the 

'^^     jndgo'e  ordn  referred,  and  it  was  said  that  the  learned 

■tt  iiiiiiii  n    -Jlidgo  ■hoiild  either  have  put  his  initials  to  the  notice,  or 

ifcs  iljiDtaa     'tlw  notioe  afaould  liave  been  annexed  to  the  order  at  the 

MrfwaT'  -*^"  "  **'  *tSiicd,  and  the  order  should  have  referred  to 

*■■»■'*■■'»    U.»M'itaab.    The  learned  Judge  held  the  objection  to  be 

*»  N>  a^g^oA  OBt,  and  that  the  plaintilF  must  be  nonsuited ;  but 

aaidf  that  if  it  should  appear  that  the  documents  tendered 

in  eridmse  were  in  truth  the  documents  which  had  been 

.l|9qn>4  ."'>  I*^  admitted  by  the  defendant,  the  defendant's 

attorney  uould  have  to  pay  the    costi  of   the-   nonsuit. 

counsel  and  Ins  attorney  still  persisting  in 

evidence,  the  plaintiS* 


HILARY  TERM^  7  WILL.  lY.  4S1 

Channel  shewed  cause,  upon  an  affidavit  of  the  defen-  1836. 
dant's  attorney,  that  he  did  not  himself  attend  the  trial, 
but  instructed  another  attorney  to  attend  for  him;  and 
that  he  gave  no  instructions  to  counsel  to  take  such  an 
objection.  The  attorney  who  attended  the  trial  also 
made  ao  affidavit,  that  he  merely  handed  over  the  brief  to 
counsel,  and  attended  the  trial,  but  knew  nothing  of  what 
had  been  previously  done  in  the  action.  It  was  contended 
that,  under  these  circumstances,  the  attorney  was  not 
liable  to  pay  the  costs. 

Plait  and  Hughes^  in  support  of  the  rule,  contended  that 
it  was  a  breach  of  faith,  and  contempt  of  the  judge's 
order,  to  refuse  to  admit  the  documents,  and  that  the 
attorney  was  liable  for  the  act  of  his  agent,  who  attended 
the  trial ;  and  that  as  the  latter  had  allowed  the  objection 
to  be  taken,  and  refused  to  admit  the  documents  in  evi- 
dence, after  the  Judge  had  distinctly  told  him  of  the 
consequences,  it  was  a  case  in  which  the  Court  ought  to 
make  the  attorney  pay  costs. 

CoL£RiDG£,  J. — There  is  no  doubt  that  the  rule  must 
be  made  absolute,  with  costs  ;  but  1  think  it  would  be  too 
much  to  make  the  attorney  pay  costs,  as  he  did  not  him- 
self attend  the  trial.  So  much  of  the  rule  therefore  as 
calls  on  the  defendant's  attorney  to  pay  costs  will  be  dis- 
charged, and  the  other  part  of  the  rule  will  be  absolute, 
with  costs  against  the  defendant. 

Rule  accordingly. 


Morton  r.  Burn  and  Another, 
rr.  //.  Watson  shewed  cause  against  a  rule  nisi  ob-  Where* Judge 

^  ^  ^      has  made  an 

tained  by  Edwards^  requiring  the  plaintiff  to  shew  cause  order  for  speedy 

execution, 
iwder  1  Will.  4,  c.  7,  i.  4,  and  the  defendant  at  once  pays  over  the  sum  in  question,  and  a  motion 
for  B  new  trial  is  afterwards  made,  the  Court  will  not  order  the  plaintiff  to  pay  the  sum  he  has 
tecriTcd  into  court  daring  the  pendency  of  that  rule. 
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why  tlie  plaintiff  should  not  pay  into  court  the  debt  und 
costa  already  paid  by  the  defendant,  in  order  to  remain 
there  until  the  rule  for  arresting  the  judgment,  which  had 
heen  obtained,  should  be  disposed  of.  It  appeared  from  the 
affidaviti,  that  the  case  had  been  tried  at  the  sittings  after 
lust  Michaelmns  Term,  and  a  verdict  obtained  by  the 
plainlilf.  An  apphcation  was  made  to  the  learned  Judge 
who  tried  the  cause,  for  speedy  execution.     A  certificate 

a  accordingly  granted,  under  1  W.  4-,  c.  7,  s.  S.  Before 
the  execution  issued,  however,  the  defendant  puid  the 
debt  and  costs  to  the  plaintilf. 

At  the  commencement  of  the  present  term,  the  defend- 
ant obtained  a  rule  nisi  for  arresting  the  judgment.  After 
obtaining  that  rule,  the  present  was  obtained,  requiring  the 
plaintitr  to  pay  into  court  the  money  he  had  received  m 
c»n«ecjuence  of  the  certificate,  tJiere  to  remain  nntil  the 
Court  had  determined  whether  the  judgment  should  be 
arrested  or  not.  It  was  submitted,  however,  that  the 
Court  had  no  ]>ower,  under  tlie  section  of  the  act,  pur- 
suant to  which,  the  certificate  bad  been  granted,  to  direct 
thiB  money  to  he  taken  out  of  tlie  hands  uf  the  plaintilf. 
The  words  of  the  fourth  section  of  the  act  were,  "  fhat 
notwithstanding  ;iny  judgment  signed  or  recorded,  or  exe- 
cution issued,  by  virtue  of  thia  act,  it  shall  be  lawful  for 
the  Court  in  which  the  action  shall  have  been  broOfiht  to 
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At  present,  however,  as  the  Court  had  not  decided  upon         183t. 
the  rule  for  arresting  judgment,  it  did  not  appear  that  he 
was  entitled  to  any  such  restoration. 

JEAaariU,  in  support  of  the  rule,  contended  that  the 
Court  had  power  under  the  last  words  of  the  section^  ''  or 
olberwise,  as  the  Court  may  think  fit  to  direct,"  to  make 
tbe  plaintiff  pay  this  money  into  court. 

Patteson,  J. — ^I  feel  some  doubt  as  to  whether  I  can 
grant  the  present  application.  I  will  however  conununi- 
cate  with  the  other  Judges  on  the  point. 

Cur.  adv.  vult. 

Patteson,  J. — ^After  much  consideration  on  this  sub* 
ject^  I  am  of  opinion  that  I  have  no  power  to  grant  the 
rule  now  prayed  for,  under  1  Will.  4,  c.  7,  s.  4.  That 
8e9tion  can  only  be  considered  as  applying  to  cases  in 
which  the  Court  has  determined  finally  on  the  matter,  by 
ordering  the  judgment  to  be  vacated,  by  staying  or  setting 
aside  execution,  by  arresting  the  judgment,  or  granting  a 
new  trial  or  new  writ  of  inquiry.  But  at  present,  the  mat- 
ter is  under  discussion,  and  the  Court  has  not  disposed  of 
th^  case,  in  any  one  of  the  ways  mentioned  in  the:  statute. 
The  final  words  of  the  section,  ^'  oj:  otherwise,  as  the  Court 
o^y  think  fi,t  to  direct/'  have  only  reference  to  cases  in 
which  the  Court  has  disposed  of  the  matter  in  any  one  of 
the  ways  mentipned  iq  the  former  part  of  the  section. 
Hjere,  however,  th(^  Court  not  having  disppsed  of  the  case, 
the  defendant  capnot  "  be  restored  to  all  tb^t  he  mpy 
have  lost,"  for  it  is  not  yet  certain  that  hq  h^s  lost  any- 
thing. I  was  desirous  of  granting  this  rule,  if  I  could, 
mider  the  general  practice  of  the  Court,  without  reference 
to  the  statute  in  question^  hy  apalogy  to  proceedings  after 
a  writ  of  error  has  issued.  The  practice  in  those  cases,  is, 
that  if  the  writ  of  error  is  sued  out  after  execution  issued, 
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but  before  levy  made,  it  operates  as  a  supersedeas  of  tbe 
execution,  and  the  Court  stays  it.  But,  if  a  levy  has 
been  made,  and  the  mgney  paid  over  to  the  plaintiff, 
the  Court  will  not  interfere  summarily,  but  will  leave 
ihe  parly  to  his  remedy  by  writ  of  restitution.  I  think, 
therefore,  that  tlie  Court  has  not  power  to  interfere  in  the 
way  required.  The  present  rule  must  therefore  be  dis- 
charged. I  have,  however,  spoken  to  the  other  Judges, 
and  they  have  directed  that  this  new  trirtl  shall  not  be  put 
into  the  new  trial  paper,  and  thus  delay  the  determination 
of  tliu  Court,  but  that  it  shall  come  on  as  a  motion. 
Rule  discharged  accordingly. 


Hart  v.  The  Rev.  George  Watkin  Marsh. 
{Bffore  the  Four  Judges.) 
JjAAULE  and  Cleasby  shewed  cause  against  a  rule  nisi 
obtained  by  R.  V.  Richards  for  a  prohibition  to  be  issued  to 
the  Consistory  Court  of  Hereford,  and  to  the  Arches 
Court  of  Canterbury,  prohibiting  them  from  further  pro- 
ceeding in  tliis  suit.  It  appeared  that  a  suit  had  been 
commenced  in  the  Consistory  Court  of  Hereford  by  the 
promoter,  who  was  the  churchwarden  of  the  parish  of 

Vlfinm  Rnnrillor     nnnlniat  tlio  i{pfpnAant    vim  wna  Its  rpflar. 
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ministers  in  holy  orders  are  particularly  enjoined  and  re-  1836. 
quired  to  be  grave,  decent,  reverend,  and  orderly  in  their 
general  deportment  and  behaviour  in  every  respect,  and  to 
abstain  from  fornication  or  incontinence,  profaneness, 
drunkenness,  lewdness,  assauhings,  quarrelling,  fighting, 
profligacy^  or  any  other  excess  whatever,  and  fur  being 
guilty  of  any  indecency  themselves,  or  encouraging  the 
same  in  others ;  and  furthermore,  they  are  enjoined  and 
required  to  abstain  from  resorting  to  any  taverns  or  ale- 
bouses,  and  not  to  give  themselves  to  any  base  or  servile 
labour,  nor  to  drinking  or  riot,  nor  to  absent  themselves 
from  their  benefices  without  supplying  curates  that  are 
sufficient  and  licensed  preachers,  and  are  also  enjoined  and 
required  to  visit  the  sick,  and  to  instruct  and  comfort 
them  in  their  distress,  and  not  to  forsake  their  calling,  and 
use  themselves  in  the  course  of  their  lives  as  laymen  ;  but 
that,  on  the  contrary,  they  are  enjoined  at  all  convenient 
times  to  hear  and  read  some  of  the  Holy  Scriptures,  or  to 
occupy  themselves  with  some  other  honest  study  or  exer- 
cise, always  doing  the  things  which  shall  appertain  to 
honesty,  and  endeavouring  to  profit  of  the  Church  of 
God  ;  bearing  in  mind  that  they  ought  to  excel  all  others 
in  purity  of  life,  and  to  be  examples  to  other  people, 
under  pain  of  deprivation  of  their  ecclesiastical  benefices, 
suspension  from  the  exercise  of  their  clerical  functions,  or 
such  other  ecclesiastical  punishment  or  censures  as  the 
exigency  of  the  case  and  the  law  thereupon  may  require 
and  authorize,  according  to  the  nature  and  quality  of  their 
offences.  And  this  was  and  is  true,  public,  and  notorious, 
and  so  much  you,  the  said  George  IVatkin  Marsh,  do 
know,  or  have  heard,  and  in  your  conscience  believe  to 
be  true,  and  we  article  and  object  to  you  of  any  other 
time,  place,  person,  or  thing,  or  every  thing  in  this  and 
the  subsequent  articles  contained,  jointly  and  severally. 

"  15th.  Also  we  article  and  object  to  you,  the  said  George 
Watkin  Marsh,  that  in  the  years  1819,  1820,  and  1821,  or 
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in  three,  two,  or  one  of  such  years,  you  carried  on  itie 
trade  or  business  of  a  innltsler  in  a  maltiiouse  in  the  town  of 
Church  Stretton,  in  the  county  of  Salop,  within  the  diucese 
of  Hereford;  and  tliat  you  thereby  unlawfully  gave  your- 
self up  to  loose  and  servile  labour.  And  that  this  wa< 
and  U  true,  public,  and  notorious,  and  we  article  and  object 
to  yon  as  before. 

"  IGtb.  And  we  article  and  object  to  you,  the  said  George 
Walkin  Marsh,  that  at  the  time  you  carried  on  the  trade 
or  bttBiuess  of  a  maltster,  as  stated  in  the  next  preceding 
article,  you  also  carried  on  and  exercised  the  trade  or  bosi- 
neas  of  a  flannel  nmnufacturer,  at  a.  phice  called  Church 
Stretton  Carding-mill,  in  the  parish  of  Church  Stretton, 
in  the  county  of  Salop,  and  within  the  diocese  of  Hereford, 
and  that  you  also  bought  and  sold  wool  of  profit  and  gain, 
and  tliereby  exercised  yourself  in  the  course  of  your  life 
as  a  layman.     And  this  was  and  is,"  &c. 

The  ITth  article  objected,  that  the  defendant  had  occu- 
pied and  tilled  a  farm  of  ^00  acres  and  upwards,  without 
the  leave  of  the  bishop. 

On  these,  as  well  as  the  other  twenty-seven  articles,  the 
Cont-islory  Court  pronounced  ihis  sentence : — "  We  do  pro- 
nounce, decree,  and  declare,  that  the  «nid  articles,  hcaila, 
posil4ons,  and  interrngatoriea,  given  in  »nd  admitted  in  the 
said  cause  as  aforesaid,  are  for  the  most  part  sufficiently 
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awQiBv  that  those  articlea  had  been  admitted,  with  the         I8S6. 
consent  of  the  defendant's  proctor,  at  aConsistoi^y  Court  of        „ 
Herefordf  and  that  such  consent  waa  entered,  in  the  act 
boG^  of  th^  Court. 

Maule  and  Cleatby  now  contended,  that  there  were  no 
grounds  for  issuing  a  prohibition  in  the  present  case* 
Here,  the  ecclesiastical  court  had  not  proceeded  for  the 
purpose  of  punishing  the  defendant,  for  offences  on  which 
temporal  punishment  might  be  inflicted,  but  with  a  view 
to  deprive  the  clerk  of  his  benefice.  No  objection  there- 
fore existed  to  the  ecclesiastical  court  proceeding  for 
that  purpose.  A  clerk,  if  guilty  of  felony,  could  only  be 
punished  in  the  temporal  courts  by  indictment,  although 
the  ecclesiastical  courts  proceeded  against  them  for  the 
purpose  of  depriva^on,  in  consequence  of  their  temporal 
offence.  They  cited  Free  v.  Burgoyne  (a),  Sladerv.  Smallr 
brooie  (6),  Townsend  v.  Thorpe  (e).  Here,  a  sentence  had 
been  pronounced, — it  was  necessary  that  the  party  seeking 
to  obtain  prohibition  should  shew,  with  perfect  clearness, 
that  the  jurisdictipn  of  the  ecclesiastical  court  did  not 
extend  to  the  case  in  question.  This  was  decided  in  CarS' 
lai^  ▼•  Mapledoram  {d). 

IL  F.  Richards,  in  support  of  the  rule,  contended,  that 
fipom  the  vague  manner  in  which  the  sentence  was  drawn 
np,  it  was  quite  consistent,  that  the  common  law  charges 
contained  in  the  libel  were  alone  proved.  It  was  there- 
fore clear,  if  that  were  the  case,  that  the  prohibition 
ought  to  go.  He  cited  Qffley  v.  Whitehall  (e),  Leman  v. 
ChmUyif). 

Lord  DfVMAN,  C  J.-^Supposing,  for  a  moment,  the 
articles  as  to  carrying  on  trade  contained  chargescognixable 

(a)  5  B.  &  C.  400.  (d)  2T. R.47d;  1  Sid.  217i S.  C. 

(6)  1  Lev.  138.  (e)  fiunb.  17* 

(e)  2  Lord  Ray.  1507-  (/)  d  T.  R.  3. 
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otiiy  at  common  law, — still  there  are  several  olher  articles, 
clearly  within  the  ecclesiastical  jurisdiction,  tlie  most  part 
iifwliich  the  Court  lias  found  to  be  proved,  and  upon  that 
lindiiig,  hns  proceeded  to  sentence.  In  order  to  get  lid  of 
the  sentence  of  the  ecclesiastical  court,  it  is  necessary  to 
shew  that  the  Court  had  no  jurisdiction  at  all  to  pronounce 
that  sentence.  But  nothing  of  the  kind  has  heen  shewn 
here ;  on  the  contrary,  it  is  apparent  that  there  were  certain 
nrticlus  only,  which,  if  especially  objected  to,  might  per- 
haps have  been  withdrawn  from  the  spiritual  cognizance. 
Those  articles,  however,  were  not  objected  to  by  the 
defendant  when  tlie  libel  was  exhibited,  and  it  is  quite 
ifileut  with  the  sentence  pronounced,  that  no  evidence 
whatever  might  iiave  been  given  upon  them,  or  even  that 
the  defendant  might  have  been  acquitted  of  the  charges 
therein  propounded.  We  see,  therefore,  no  reason  for 
granting  a  prohibition. 


Patteson,  J. — It  is  laid  down  in  several  cases,  and  is 
not  denied  in  the  argument,  that  prohibition  may  go  after 
sentence  if  there  U  a  clear  want  of  jurisdiction.  Assuming 
for  a  moment  that  some  of  the  articles  in  question  are  not 
within  the  jurisdiction  oi  the  ecclesiastical  court,  and  that 
n  suggestion  lo  that  effect  had  been  made  to  this  Court 
before  sentence,  pndiibition    even  then   would   not  have 
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the  Court  was  founded  on  that  part  of  the  libel  without         1836. 
their  jurisdiction. 

V. 

CoLERiDOEi  J,,  concurred  (o).  Mabih. 

Rule  discharged,  with  costs, 
(a)  Williams,  J.,  had  left  the  Court. 


Syms  v.  Chaplin  and  Others. 
{Btfore  the  Four  Judges,) 

JiOMPASf  Serjt.y  moved  for  a  rule  to  shew  cause  why  In  iin  iciion 

the  verdict  found  for  the  plaintiff  in  this  cnse  should  not  foMhe  los^s  of  a 

be  set  aside,  and  a  nonsuit  entered.     It  was  an  action  Fif'^^lnf  ""f* 

'  than  10/.  value, 

against  the  defendants  as  carriers  for  not  duly  delivering  if  the  defen- 

1        mi        ^i*.  iii#»  o  /»  ^®"t  wiabei  to 

a  parcel.     1  he  declaration  stated  that  before,  &c.,  a  nat  avail  himieif 

in  bankruptcy  had  issued  against  the  plaintiff,  and  that  he  °^||j.*  ^f  "Liue 


declared  bankrupt,  underwent  his  final  examination,   ^^^^"^  ^^^ 

^  -     '        n  11  Geo.  4  & 

and  got  his  certificate,  signed  by  the  due  number  of  ere-  i  Wiii.4,  c.68, 
ditors  by  the  statute  in  such  case  made  and  provided;  gpe^aily.'* *^* 
and  caused  and  procured  the  same  to  be  signed  and  sealed 
by  the  major  part  of  the  commissioners  under  the  said  fiat, 
ready  to  be  transmitted  to  London  for  the  purpose  of 
having  the  same  duly  allowed.  And  the  plaintiff  being 
possessed  of  the  said  certificate  of  conformity,  so  signed 
by  the  said  creditors,  and  signed  and  sealed  by  the  said 
commissioners  as  aforesaid,  the  same  being  of  great  value, 
caused  the  same  certificate  to  be  delivered  unto  the  de- 
fendants, (they,  the  defendants,  being  common  carriers  of 
goods  and  merchandize  for  hire,  in  and  by  a  certain  coach 
firom  Melksham  to  London),  to  be  taken  care  of,  and  safely 
and  securely  carried  and  conveyed  by  defendants,  as  such 
carriers,  as  aforesaid,  in  and  by  the  said  coach  from  Melk- 
sham to  London  aforesaid ;  and  there,  to  wit,  at  London 
aforesaid,  to  be  safely  and  securely  delivered  by  the  de- 
tol.  v.  f  p  d.  p.  c. 
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1836.^  Lord  Denman,  C.  J.,  delivered  the  judgment  of  the 

Court. — The  question  in  this  case  is^  whether,  since  the 
passing  of  the  Carrier  s  Act,  the  plaintiff*  is  entitled  to 
recover  from  the  defendants  the  value  of  a  parcel,  worth 
more  than  10/.,  lost  by  them  as  carriers,  but  of  which  the 
plaintiff  had   not  declared  the  value.     The   declaration 
stated,  that  the  plaintiff  delivered  to  the  defendants,  as 
carriers,  the  parcel  in  question  at  Melksham,  to  be  carried 
by  them  in  their  coach  from  Melksham  to  London,  and 
to  be  there  delivered ;  and  then  avers,  that,  in  conse- 
quence of  their  non-delivery,  the  plaintiff  had  incurred 
damage  of  60/.  The  second  plea  traverses,  modo  et  forma^ 
the  delivery  at  Melksham.    We  think,  on  the  evidence  un^ 
der  that  plea,  the  plaintiff  entitled  to  retain  his  verdict^ 
as  the  jury  have  found  that  the  defendants  did  receiv 
that  parcel  at  Melksham  for  the  purposes  mentioned 
which  might  have  been  consistent  with  the  fact  of  noti< 
being  given.   But  it  is  objected,  on  the  authority  of  Owem 
Burnett  (a),  that  the  plaintiff  cannot  recover  for  any  artick 
above  the  value  of  10/.,  unless  he  has  given  express  noti 
of  the  nature  and  value  of  the  article ;  and  that  noti< 
therefore,  is  a  condition  precedent  to  bringing  the  acti(> 
That  case,  however,  was  decided  before  the  new  rul^«^ 
and  we  think  that,  now,  such  a  defence  must  be  speciaAIjr 
pleaded.  ^ 

Rule  refused. 

(a)  2  C.  &  M.  353. 


LiLLiE  9.  Price. 
{Before  the  Four  Judges*) 

In  an  action  for  SiR  W.  W.  FOLLETT  moved  for  a  rule  to  shew  cause 
n^'s^rjr     why  the  verdict  found   for  the  defendant  in  this  c»^ 

plead  specially  «^ 

that  the  alleged  lihel  wai  a  privileged  communication  between  attorney  and  dient;  boS    ^^^ 
defence  ii  available  under  the  plea  of  not  guxUy. 
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should  not  be  set  aside,  and  a  new  trial  had|  on  the  ground         1^^* 
of  misdirection.     It  was  an  action  for  a  libel,  and  the  de- 
fendant only  pleaded  one  plea,  that  of  not  guilty.     The 
€»n8e  came  on  to  be  tried  before  Lord  Denman,  C.  J.t 
and  it  then  appeared  from  the  evidence,  that  the  alleged 
libel  on  which  the  action   was   founded,   was   contained 
in  a  letter,  in  which  were  several  strong  reflections  by 
cbe  defendant  on  the  plaintiff.     It  also  appeared,   that 
M  third  party  was  negotiating  with  the  plaintiff,  for  the 
sale  of  certain  property  belonging  to  him.     For  his  own 
guidance,  the  third  party  applied  to  the  defendant,  who 
-mns  an  attorney,  and  had  acted  for  him  in  that  capacity, 
^own  to  the  time  of  the  communication,  for  information 
^th  respect  to  the  plaintiff.     The  defendant  accordingly 
-VTote  the  letter  in  question,  and  in  it  warned  his  friend 
not  to  have  any  dealings  with  the  plaintiff.     At  the  trial 
%t  was  contended,  that  the  letter,  under  the  circumstances, 
'wamt  be  considered  as  a  privileged  communication.     The 
Chief  Justice  was  of  opinion  that  it  was  such  a  communi- 
cation, and  having  directed  the  jury  accordingly,  they 
4oand  in  favour  of  the  defendant.     This  direction  of  the 
learned  Judge,   it   was   submitted,  was  wrong.     If  the 
defendant  had  intended  to  raise  the  objection,  that,  what 
would  otherwise  have  been  a  libel,  only  amounted  to  a 
privileged  communication,  that  ought  to  have  been  done 
l>y  plea  specially  directed  to  it,  and  raising  the  objection  ; 
I>Ut  it  was  not  available  under   the  plea  of   not  guilty. 
^he  words  of  the  division,  title  Case,  in  pleadings  in  par- 
ticular actions  (a),  were,  '*  In  actions  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
^f  each  of  duty  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
^^ducement ;**  and  in  the  instances  given,  "in  an  action  of 
^lander  of  the  plaintiff  in  his  office,  profession,  or  trade,  tlie 

(a)  Ante,  Vol.  ?,  p.  326. 
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Lord  Di;k.man,  C.  J.,  delivered  ihe  judgment  of  the 
Coun, — Tlie  questiun  in  liiis  case  is,  whelber,  since  ilie 
passing  of  the  Carrier's  Act,  tlie  plainlifF  is  entitled  to 
recover  from  tlie  defendants  tlie  value  of  a  parcel,  worth 
more  thnn  10/.,  lost  by  them  as  carriers,  but  of  whicli  itic 
plainti3'  had  not  declared  the  value.  The  declaration 
elated,  thnt  the  plaintifT  delivered  to  the  defendants,  as 
enrriers,  the  parcel  in  question  at  Meikshatn,  to  be  carried 
by  tiiem  in  their  coacii  from  Melksham  to  London,  and 
to  be  ihere  delivered;  and  then  avers,  that,  in  conse- 
qiiL-iiee  of  their  non-delivery,  the  plaintiff  had  incurred 
daniHge  of  GO/.  I'he  second  plea  Iraverses,  niodo  et  forma, 
the  delivery  at  Melksham.  We  think,  on  the  evidence  un- 
der that  plea,  the  plaintiff  entitled  to  retain  his  verdict, 
as  the  jury  have  fonnd  that  ihe  defendants  did  receive 
ihiit  parcel  at  Melksham  for  the  purposes  mentioned; 
which  might  have  been  consistent  with  the  fact  of  notice 
being  given.  But  it  is  objected,  on  the  authorily  of  Ouien  v. 
Burnett  (a),  that  the  plaintiff  cannot  recover  for  any  article 
above  the  value  of  10/.,  unless  he  has  given  express  notice 
of  the  nature  and  value  of  the  article;  and  thnt  notice, 
tllcrefDre,  is  a  condition  precedent  lo  bringing  the  action. 
That  case,  however,  was  decided  before  tlio  new  rules, 
and  we  think  ihni,  now,  such  a  defence  must  be  specially 
pleaded.  , 
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should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  1836. 
of  misdirection.  It  was  an  action  for  a  libel,  and  the  de- 
fendant only  pleaded  one  plea,  that  of  not  guilty.  The 
cause  came  on  to  be  tried  before  Lord  Denman,  C.  J., 
and  it  then  appeared  from  the  evidence,  that  the  alleged 
libel  on  which  the  action  was  founded,  was  contained 
in  a  letter,  in  which  were  several  strong  reflections  by 
the  defendant  on  the  plaintiff.  It  also  appeared,  that 
a  third  party  was  negotiating  with  the  plaintiff,  for  the 
sale  of  certain  property  belonging  to  him.  For  his  own 
guidance,  the  third  party  applied  to  the  defendant,  who 
was  an  attorney,  and  had  acted  for  him  in  that  capacity, 
down  to  the  time  of  the  communication,  for  information 
with  respect  to  the  plaintiff.  The  defendant  accordingly 
wrote  the  letter  in  question,  and  in  it  warned  his  friend 
not  to  have  any  dealings  with  the  plaintiff.  At  the  trial 
it  was  contended,  that  the  letter,  under  the  circumstapces, 
must  be  considered  as  a  privileged  communication.  The 
Chief  Justice  was  of  opinion  that  it  was  such  a  communi- 
cation, and  having  directed  the  jury  accordingly,  they 
found  in  favour  of  the  defendant.  This  direction  of  the 
learned  Judge,  it  was  submitted,  was  wrong.  If  the 
defendant  had  intended  to  raise  the  objection,  that,  what 
would  otherwise  have  been  a  libel,  only  amounted  to  a 
privileged  communication,  that  ought  to  have  been  done 
by  plea  specially  directed  to  it,  and  raising  the  objection  ; 
but  it  was  not  available  under  the  plea  of  not  guilty. 
The  words  of  the  division,  title  Case,  in  pleadings  in  par- 
ticular actions  (a),  were,  ''In  actions  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement;*'  and  in  the  instances  given,  "in  an  action  of 
slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  tiic 

(a)  Ante,  Vol.  ?,  p. 326. 
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pten  of  not  guilty  will  ojierate  to  the  same  extent  precisely 
na  nl  present  in  denial  of  speaking  the  words,  of  speaking 
liieni  malicioHslff  and  in  the  sense  imputed,  and  with  refer- 
ence to  the  plaintiH's  office  or  trade."  It  was,  therefore, 
to  be  considered,  whether  not  speaking  the  words  msli-* 
Qiously  was  the  same  as  speaking  them  under  £ueh  circum- 
stani;e8  as  justified  the  publication.  This,  liowever,  could 
not  be  the  case,  as,  nlielher  the  occasion  wns  such  as  to 
int  the  speaking  of  the  words,  involved  a  question  of 
law,  which  ought  properly  to  lie  referred  to  llic  Court  and 
not  to  a  jury.  Iti  Slaiie/iffe  v.  Hardwiek  (a),  the  Court 
of  Exchequer  held,  in  an  action  of  trover,  that  if  the  de- 
lendant  sought  to  dispute  tiie  plaintiS's  sole  right  »f 
properly  in  the  subject  matter  of  the  action,  tbst  defence 
ought  to  be  specially  pleaded  hy  way  of  confession  und 
avohl&nce.  So,  in  Barnett  v.  Gloasop  (b),  where  an  actiun 
was  brought  for  a  copyright,  bargained  and  sold  by  the 
pUiiilifT  to  the  defendant,  the  Court  of  Common  Pleas 
held,  that  the  defendant  was  not  at  liberty,  undci  the  plea 
of  non  H«aumpstt,  to  take  the  objection  that  the  agreement 
1  writing,  pursuant  to  8  Ann.  c.  19;  but  held 
that  it  waa  necessary  (hat  the  statute  should  have  been 
Bp«cislly  pleaded.  The  principal  object  of  the  new  rules 
t  to  prevent  surprise  on  either  party,  and  therefore, 
this  mode  of  proceedini;  was  clearly  a  violation  of  that  ob- 
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llBk  V.  Jowl. 
{Before  the  Four  Judges,) 

rrlGHTMANmoYed  for  a  rule  to  shew  cause,  why  a  in  order  to  i«- 
writ  of  certiorari  should  not  issue  for  the  purpose  of  re-  ment  Srob-**^ 
moying  an  iDdictment  for  obstructing  a  highway  from  •^'^cting'Wgh- 
the  quarter  sessions  for  the  county  of  Stafford  into  this  Quarter  Set- 
Court.     The  affidavit  on  which  he  moved,  stated,  that  suiHdentto"^ 
the  highway  which  was  the  subject  of  the  indictment  had  Ih«  djJJ^|£i 
not  been  used  by  the  public   for  a  period  of  between  in  point  of  Uw 

nay  arue  on 

twenty  and  thirty  years.     The  defendant  against  whom  the  trial,  but  it 
the  indictment  had  been  preferred,  had  built  a  brewery  J^jCJ^^I^Sme 
on  a  part  of  that  which  was  alleged  to  be  a  highway.  'Pacific  diffi^ 
The  question,  therefore,  which  would  really  be  tried  by 
this  indictment,,  was  an  action  of  ejectment.  The  affidavit 
then  stated  generally,  that  several  difficult  questions  of 
law  were  likely  to  arise  on  the  trial,  but  without  pointing 
out  any  specific  legal  difficulty.     This,  it  was  submitted, 
contained  a  sufficient  allegation  to  entitle  the  applicant  to 
remove  the  indictment.     Various  questions  of  law  fre« 
quently  arose,  as  to  whether  a  road  was  a  public  high- 
way or  not.    The  case  of  Rex  v.  Marchioness  of  Down- 
sHre  {a)  shewed  this  to  be  fact. 

Pattxson,  J. — The  affidavit  should  point  out  some 
specific  difficulty  in  point  of  law,  as  likely  to  arise  on  the 
trial  of  the  iiuiictment.  The  mere  general  statement,  that 
such  difficulties  may  arise,  is  not  sufficient. 

Williams,  J.,  and  Coleridge,  J.,  concurred  (6). 

I 

Role  refused. 

(a)  5  N.  &  M.  662.  ijb)  Lord  Denman,  C  J.,  was  absent. 


(.ASUS  IN  THE  I 


:ticl  COUUT,  K.  B. 


Wilson  t.  Hawkins. 

,''-"fif  SiNDMARCH  moyed  for  a  rule  tiiai  to  set  aside  the 
'the  rule  far  the  allowance  uf  bail  in  (his  action,  and  also  to 
lii  rL-scind  an  order  made  by  Mr.  Justice  Liltledale  for  set- 
ting aside  the  assignment  of  the  bail  bonil  and  all  jiro- 
cefdings  thereon.  It  appeared,  tliat  the  defendant  had 
been  arrested  on  the  I5t]i  November,  and  the  plaintilf 
bad  declared  de  bene  esse.  Notice  of  bail  was  given,  and 
also  notice  of  exception,  requiring  ihe  bail  to  justify  at 
chambers.  On  Friday,  the  2jth  November,  at  half-paet 
nx  o'clock,  p.  M.,  a  notice  was  served  tbut  the  bail  would 
justify  at  chambers  on  Monday,  the  2Sth  November. 
The  dcfendaut's  attorney  attended  at  the  Judge's  cham- 
bers with  the  bail,  in  pursuance  of  his  notice,  but  the 
pinintiff,  thinking  tli.it  the  notice  was  insufRcient,  according 
to  ihe  rules  of  1  Reg.  Gen.  II.  T.  2  \\ill.  4,  a.  16  (a), 
treated  it  as  a  nulhty,  and  did  not  attend.  The  rule  for 
(he  allowance  of  the  bail  was  therefore  obtained. 

The  plaintifT,  notwithstanding  the  rule  for  the  allowance 
of  the  bail,  (which  he  thought,  on  account  of  the  insuffi- 
cicncy  of  the  notice,  to  be  also  a  nullity),  took  an  assign- 
ment of  the  bail  bond,  and  commenced  an  action  upon  it. 
'I'he  defendant   ihen  took  out  a  summons  to   shew  cause 
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had  since  been  made  in  that  case,  and  the  bail  were  found         1836. 
to  be  orifi^inal  and  not  added.  „  ' 

Hindmarch. — The  practice  of  this  Court,  before  the  rules  Hawwhi. 
of  H.  T.,  183^»  only  required  one  day*s  notice  of  justi- 
fication, (exclusive  of  a  Sunday),  when  the  justification 
was  in  Court  (a),  but  there  never  was  any  practice  respecting 
justification  out  of  Court  previous  to  these  rules.  Those 
rules  recite  {b)  that  it  is  expedient  that  the  practice  of  the 
Courts  should  as  far  as  possible  be  rendered  uniform,  and 
then  order  that  the  practice  to  be  observed  in  the  Courts, 
with  respect  to  the  matters  thereinafter  mentioned,  should 
be  as  therein  observed.  Section  16  of  the  first  of 
those  rules  provided,  that  it  shall  be  sufficientin  all  cases 
if  notice'  of  justification  of  bail  be  given  two  days  before 
the  time  of  justification.  And  the  following  section,  No. 
17«  of  the  same  rule,  ordered,  that  if  bail  are  excepted  to 
in  vacation,  and  the  notice  of  exception  requires  them  to 
justify  before  a  Judge,  the  bail  shall  justify  within  four 
days  from  the  time  of  such  notice.  It  had  been  a  prevail- 
ing opinion  in  the  profession,  that  these  rules  made  a  two 
days'  notice  of  justification  necessary  even  iii  Court,  and 
that,  as  there  had  been  no  previous  practice  of  the  Court 
respecting  justification  at  chambers,  notice  of  such  a 
justification  was  to  be  governed  entirely  by  the  rules  of 
H.  T.2  Will.  4.  (Tidd's  Supplement,  25;  3  Chit.  Gen. 
Prac.  S85).  There  was  not  two  clear  days'  notice  in  this 
case,  and  if  two  days'  notice  were  necessary,  the  defendant 
was  irregular,  and,  on  the  authorityof  5/afn^«  Y.Stoneham, 
the  plaintiff^  was  justified  in  treating  the  notice  and  the 
mle  for  the  allowance  of  bail  as  nullities. 

Patteson,  J.,  said  he  would  consult  Litiledale,  J.,  be- 
fore he  gave  his  decision. 

Cur.  adv.  vult. 

(a/  Two  days*  notice  is  required     chequer. 
in  the  Common  Pleas  and  Ex-         (6)  Ante,  Vol.  1,  p.  183. 


WlMO» 
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Pattebon,  J. — I  have  consulted  Mr.  Justice  Littledale, 
and  we  are  both  of  opinion  that  notice  of  justifi cation 
must  be  governed  by  iHe  practice  of  the  Court,  whether 
the  justification  takes  place  in  Court  or  at  chambers;  and 
one  day's  notice  of  justification  was  therefore  sufficient. 


Rule  refused. 


'I* 
Booth  v.  Howard. 

IfioBi3«lara-  ^DDISON  shewed  cause  against  a  rule  obtained  by 

diniry  (otin,  James  for  setting  aside  the  verdict  found  for  the  defend- 

■•iumpji'i,  »ft!i  *"*»  *"*'  for  a  new  trinl.      It  was  an  action  of  assumpsit,  for 

piriiculiri  work  and  labour  bestowed  bv  t!ie  plaintiff  in  endeavourine 
cantilniriR  ■'  *  * 

»nricraicsii»M  to  let  certain  houses  belonging  to  the  defendant.     In  the 

diftniiiiit  particulars  delivered  by  the  plaintiff  were  contained  one 

iniucourrTt"'  *^'  "''  ''^■"^  '"  ''"^  amount  of  "I.  I8s.  for  endeavouring  to 

ii  noi  pwcludtd  [gt  Certain    premises   in    llie    Borough,    and    another   set 

firom  nimes'irg  aoiounting  to  HI.  S)s.  6cl.  in  respect  of  certain  other  pre- 

imtctoKny  "11868.     The  defendant,  in  the  ordinary  form  (a),  given  by 

iifm.b.yonci  17  Reg.  Gen.  H.  T.  4  Will.  4,  pleaded   the  payment  of 

paid  In  to  coax,  5^,  jnto  court,  and   "  that  the  pLiinliff  had  not  sustained 

"rt arenoi'io  doHiages  to  a  greater  amount  than  the  said  sum, in  respect 

*  of  the  cause  of  action  in  the  declaration  mentioned."     On 
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ttialce.  This  objection  was  oTerruled  by  the  secondary,  ISdSi 
md  the  OTidence  haying  been  admitted,  the  jury  found  a 
verdict  for  the  defendant,  they  being  of  opinion  that  the 
plaintiff  was  not  entitled  to  any  sum  beyond  the  51.  paid 
nto  court.  Addison  now  contended,  that  the  only  effect 
of  the  plea  of  payment  into  coovt  was  to  admit  a  cause  of 
accion  to  the  amount  of  the  sum  paid  in,  and  not  to  admit 
a  portion  of  a  caiase  of  action  on  each  of  the  causes  of 
action^  which  the  plaintiff^  thought  proper  to  allege  in  his 
declaration.  Such  a  coastniction  could  not  be  put  upon 
ikie  plea,  unless  tlte  pavticulars  were  to  be  considered  as 
incorporated  into  the  declaration.  He  cited  Seaton  t. 
BgMediei  (a).  Meager  v.  Smith  (6),  and  Jones  v.  Reade{c). 

Jamesy  in  support  of  the  rule,  contended,  that  although 
the  contract  was  alleged  in  a  general  form,  it  might  be 
oomaidered  as  a  special  one,  as  it  was  for  letting  houses 
only.  The  payment  of  money  into  court  therefore  operated 
as  an  admissiov  of  a  contract  in  respect  of  all  the  items  to 
which  the  declaration  referred.  He  cited  Ravenseroft  t. 
Wis€(d)f  Leckmere  ▼.  Fletcher  {e)fJourdainv,  Johnson  (f), 
and  Coaies  v.  Stevens  (g). 

Cor.  adv.  vult. 

Pamsoif,  J.-— This  was  a»  action  of  indebitatus  as- 
sumpsit, for  work  and  labour  in  endeavouring  to  let  certain 
psemises  of  the  defendant.  The  particulars  of  demand 
eootained  charges  amounting  to  7L  I8s.  in  respect  of  pre> 
■uses  caUed  the  White  Hart  Inn,  in  the  Borough,  also 
other  charges  amounting  to  81.  9s.  6d.  respectiag  other 
premises  in  Cannon^street  and  King  Willians-street 
The  defendant  pleaded  payment  into  court  of  JML,  and 

(a)  5  Bing^.  28.  ie)  ]  Cr.  &  Mee.  623. 

lb)  4  B.  &  Ad.  673.  (/)  Ante,  Vol.  4,  p.  634. 

(c)  Ante,  p.  216*  (g)  Ante,  Vol.  3,  p.  7M. 
(i)  Ante,  Vol.  2,  p.  676. 
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ihat  the  filuinttfT  had  sustained  tin  damages  beyond  that 
lum  in  respect  of  (he  causes  of  action  mentioned  in  the 
declaration. 

At  the  trial,  the  plaintiff  established  a  demand  in  re- 
spect of  the  premises  in  the  Borough,  and  the  jury  (bought 
the  5/.  paid  into  court  sufficient  to  satisfy  that  demand. 
The  plaintiff  also  made  out  a  piim^  facie  case  as  to  the 
other  premises.  The  defendant  contended,  that  she  was 
Ht  liiterty  to  shew,  as  to  those  other  premises,  that  they 
belonged  toanoilier  person,  by  whom  the  plaintiff  was  em- 
ployed, and  that  slie  was  not  liable  in  respect  of  them. 
The  pluinlifT  contended  th.tt  the  defendant  by  her  plea 
admitted  her  liabihty  a^  to  every  item  in  tlie  particular, 
nnd  put  herself  entirely  on  the  question  how  much  was  due 
nn  each  item. 

The  case  has  been  argued  here  upon  the  analogy  of  the 
old  practice  of  payment  into  court  under  a  rule,  but  it 
appears  to  me -that  such  analogy  will  not  hold,  because, 
according  to  thot  practice,  there  was  always  a  plea  of  the 
general  issue,  which  directly  put  in  issue  the  liability  of  the 
defendant  ultra  the  money  paid  into  court.  It  has  also 
been  argued,  upon  the  language  of  the  plea  of  payment 
into  court,  both  in  indebitatus  assura|isit  nnd  in  debt, 
that  the  plea  puts  in  issue  the  amount  of  the  demand 
only,    admitting   the    liability    of   the  defendant  in    al] 
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ft 

£▼611  upon  a  judgment  by  default,  nothing  more  would  be        1836. 
admitted.     But,  if  the  particulars  of  demand  be  considered        ^ 
«8  incorporated  in  the  declaration,  all  the  contracts  stated  «. 

ID  those  particulars  will  undoubtedly  be  admitted  by  the 
plea,  and  if  the  liability  of  the  defendant  on  any  of  them 
be  intended  to  be  disputed,  some  other  plea  must  be  re- 
sorted to.  Both  the  sense  and  language  of  this  plea  would, 
in  such  a  casCi  confine  the  question  in  dispute  to  the 
amount  only  which  the  plaintiff  is  entitled  to  recover  upon 
admitted  contracts. 

I  have  had  considerable  doubt  upon  the  point,  but  have 
at  length  arrived  at  the  conclusion  that  particulars  of  de- 
mand are  not  to  be  considered  as  incorporated  with  the 
declaration.  They  are  intended  for  the  benefit  and  inform- 
ation of  the  defendant,  and  although  the  defendant  might 
in  this  case  have  pleaded  as  to  8/.  9s.  6(L  the  general  issue, 
and  as  to  the  residue  of  the  demand  payment  of  51.  into 
court,  and  would  I  think  have  taken  a  better  course  if  she 
had  so  pleaded,  yet  I  am  not  prepared  to  say  that  she  was 
bound  to  do  so.  So  far  as  the  pleadings  are  concerned,  I 
think  that  she  was  not  obliged  to  look  out  of  the  record, 
and  as  the  declaration  is  in  its  language  general,  she  was 
at  liberty  to  treat  it  as  embracing  only  that  contract  which 
she  chose  to  admit,  though  she  could  not  thereby  preclude 
$be  plaintiff  from  estabUshing  any  other  contracts,  of  the 
existence  of  which,  in  the  whole  of  the  evidence,  the  jury 
might  be  satisfied,  and  which  would  range  themselves 
under  the  general  words  of'  the  declaration.  I  have  not 
been  able  to  find  any  direct  authority  on  the  point,  but  the 
judgment  of  Littledale^  J.,  in  Meager  v.  Smith  (a),  is 
■trong  to  shew,  that  the  particulars  are  not  of  necessity  to 
'  be  taken  as  part  of  the  declaration,  and  the  practice  in 
cases  of  judgment  by  default  points  the  same  way. 

I  should  add,  that  even  if  the  plea  did  admit  that  some- 

(a)  4  B.  &  Ad.  673. 
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thing  was  due  on  each  item  in  the  particulars,  still,  as  the 
plaintiff' must  make  out  by  eviileiice  how  much  was  due, 
and  ibe  defendant  might  adduce  evidence,  in  answer,  the 
jury  might  be  satislicd  by  such  evidence,  and  give  only 
nominal  damages  ;  but  if  they  were  bound  to  give  even  Is., 
the  verdict  would  have  been  fur  the  plaintifl',  and  it  is 
therefore  necessary  to  determine  the  principal  quesUon- 

Upon  the  whole  I  am  of  opinion,  that  the  evidence  on 
the  part  of  tite  defendant  was  properly  received,  and  that 
the  present  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


Hunt  v.  Hunt. 

IfaciiiKii       .3w.A RTIN  she\ve(\  cause  against  a  rule  nisi  obtained  by 
^biiniot" ih"     iSmirke  for  setting  aside  an  award  on  various  grounds. 


afiuthoriLy  id 

piocetnu. 
Where  Mmal 


£mirke  supported  the  rule. 


Patteson,  J. — In   this   case   several   objections  were 

,  .     taken  to  the  award;  but  as  my  judgment  turns  on  one 
aibitntor,  I(  u  _  ;   J      r- 

indiipcni-     Only,  I  do  not  tliink  it  necessary  to  notice  the  others. 
Three  causes  were  ri^ferrc'rl  by  order  of  r 


flblynte. 
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In  the  second  action,  Martha  Hunt  was -plaiirtiff,  and        tRM. 
Tfaomas  Hunt  defendant.   The  action  was  on  a  promissory 
note  and  money  counts.    Pleas,  setoiff  and  non-assumpsit 
to  the  latter  counts,  and  issues  taken. 

In  the  third  action  Jemima  and  Martha  Hunt  .were 
plaintifls,  and  Thomas  and  Batcbeldor  Hunt  were  de£3nd- 
ants.  The  declaration  contained  the  money  counts  only* 
Tbomas  Hunt  pleaded  the  general  issue,  and  Batcfaeldor 
Hunt  suffered  judgment  by  default. 

The  arbitrator  has  awarded  in  each  cause,  that  the 
action  shall  cease  and  be  no  further  prosecuted,  andthas 
found  in  the  first,  84/.  158.  to  be  due  to  Jemima  Hunt. 

In  the  second,  &29L  ISs.  6d.  to  be  due  to  MarthaiHunt. 

In  the  third,  which  he  describes  as  an  action  by  Jemima 
and  Martha  Hunt  against  Thomas  Hunt,  16/.  \9s.  lOd. 
to  be  due  from  Thomas  Hunt  to  Jemima  and  Martha,  say- 
ing nothing  about  Batcheldor  Hunt,  though  he  directly 
ifierwards  awards  that  the  action  by  Jemima  and  Martha 
against  Thomas  and  Batcbeldor  Hunt  aball  ceasey  and  be 
)D0  further  prosecuted. 

The  objection  taken  is,  that  the  arbitrator  has  not  ad- 
judicated on  each  specific  issue,  and  that  he  was  bound  to 
:ido  80|  because  the  costs  are  to  abide  the  event.  Again, 
.that  he  has  awarded  a  stet  processus  in  each  action,  which 
is  in  effect  exercising  a  discretion  as  to  the  costs,  because 
it  preTFonts  either  party  from  having  them,  there  being  no 
legal  event  of  the  award,  whereas  they  were  to  abide  .the 
legal  event.  It  was  assumed,  that  the  arbitrator  need  not 
in  terms  adjudicate  on  each  issue — that  it  is  sufficient  if 
he  so  express  himself  that  it  is  plain  how  he  means  the 
verdict  otidecision  to  be.  I  agree  to  that  answer,  which 
is  certainly  the  rule  as  laid  down  in  several  oases,  and 
Jiave  endeavoured  to  find  from  the  language  of  this  aiward, 
whether  it  was  the  intention  of  the  arbitrator,  that  a  ver- 
dict should  be  entered  for  the  plaintiff  in  each  case,  to 
the  amount  of  the  sum  he  has<found  to  be  due.    I  am  not, 
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inweveri  fully  sstisficd  that  such  was  his  intenlion,  nor 
CHti  1  teli  how  he  meant  that  his  award  of  a  alet  proce^suii 
ehould  operate,  whether  to  prevent  any  verdicts  being 
entered,  or  any  judgments  on  such  verdicts-     in  either 

ray,  tlie  award  of  a  stct  processus  is  heyond  his  authu> 
rily,  because  it  either  prevents  any  legal  event  of  hia 
award  as  to  the  actions,  or  prevents  the  legal  events,  if 
the  verdicts  can  be  so  called,  from  having  their  legal  ope- 
ration. An  arbitrator  cannnt,  in  any  case,  award  a  stet 
processus,  except  when  he  has  power  over  the  costs:  In 
re  Lceming  (a),  Norris  v.  Daniel  {b),  Dibhen  v.  Marquis  of 
Anglesca  (c),  which  last  case  was  really  decided  on  the 
ground  of  issues  becoming  immaterial,  which  was  not  ihc 
csBe  here.  But  1  thought  at  one  time  that  this  award  of 
a  stet  processus  prejudiced  the  pliiintifis  only,  and  that 
ihey  might  waive  the  prejudice.  However,  on  looking 
fully  to  the  pleadings,  I  find  that  not  to  be  go.  The  de- 
fendant, Thmna*  Hunt,  was  entitled  to  have  his  costs  if 
his  set-off  was  proved,  or  if  his  plea  in  abatement  was 
proved;  and  stilt  more,  in  the  joint  action  against  him  and 
Batchcldor  Hunt,  if  the  money  found  to  be  due  in  it  was 
due  from  him,  Thomas,  only,  he  was  entitled  to  a  verdict 
for  the  misjoinder  of  Batcheldor,  and  to  all  the  costs  of 
that  action.  Now,  the  arbitrator  has  omitted  Balchel- 
dor's    name    in    finding    the    sum    due     to    Jemima    and 
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all  on  the  plaintiff's  side,  and  may  be  waived.  On  these  I806. 
grounds,  yia.  that  the  arbitrator  has  not  either  specifi- 
cally or  by  necessary  implication  adjudicated  on  each 
iMue,  and  that  he  has  exceeded  his  authority  in  awarding 
a  stet  processus  in  each  case,  having  no  power  over  the 
costs,  I  feel  myself  compelled  to  say  that  this  award  is 
bad,  and  that  the  rule  for  setting  it  aside  must  be  made 
absolute. 

Rule  absolute. 


VOL.  T.  G  G  D.  P.  C. 


►COURT  OF  EXCHEQUER. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV, 


RULE  OF  COURT, 

EXCHEQUER  OF  PLEAS,  Hilary  Term,  7  Will.  IV. 

XT  is  ordered,  that  from  and  after  the  last  day  of  the  pre- 
sent term,  no  rule  shall  be  drawn  up  for  setting  aside  an 
attachment,  regularly  ohtained  against  a  sherifi*,  for  not 
bringing  in  the  body,  or  for  staying  proceedings  regularly 
commenced  on  the  assignment  of  any  bail  bond,  unless 
the  application  for  such  rule  shall,  if  made  on  the  part  of 
the  original  defendant,  be  grounded  on  an  affidavit  of 
merits,  or  if  made  on  the  part  of  the  sheriff  or  bail,  or  any 
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1837. 
Lewis  v.  Ker. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  The  Uniformity 
exchange.     The  defendant  in  substance  pleaded,  that  he  has  not  aboiish- 
was  an  attorney  of  the  Court  of  King's  Bench,  and  that  ^  *ytoroeT 
he  and  the  other  attornies  of  that  Court  ou£rht,  by  an-  to  ^e  sued  in 
cient  and  laudable  custom,  from  time  immemorial  used  which  he  be- 
and  approved  of  according  to  the  laws  and  customs  of  this    ^"^ 
realm,  and  the  liberties  and  privileges  of  the  said  Court, 
to  be  free  and  exempt  from  being  compelled  against  their 
will  to  answer  any  plea,  or  plead  in  any  action  personal, 
before  any  other  Judge  whomsoever,  except  before  the 
Justices  of  the  King's  Bench.    To  this  plea  there  was  a 
demurrer,  in  support  of  which, 

Plait  contended  the  2  Will.  4,  c.  39,  s.  1,  which  had 
abolished  the  old  form  of  process  against  attornies,  and 
required  them  to  be  sued  by  summons  as  other  persons, 
had  in  effect  taken  away  their  privilege. 

BarstoWf  in  support  of  the  plea,  was  stopped  by  the 
Court. 

Per  Curiam. — The  attorney's  privilege  remains,  not- 
withstanding the  SWill.4,c.  39,  s.  I,  which  has  only 
given  a  new  form  of  process  in  lieu  of  the  proceedings  by 
bill. 

Judgment  for  defendant. 


Dob  dem.  Barles  and  Others  v.  Roe. 

X  HE  declaration  contained  demises  by  different  persons,  Where  the 

some  joint,  and  others  several.     The  Master  had  refused  ejectment  con- 
tains botli  joint 
and  leTeral  demises,  it  b  sufiBcient  to  entitle  the  affidavit  on  motion  for  judgment  at  being  on  the 
aeveral  demises  of  all  the  lessors  of  the  plaintiff,  without  noticing  which  are  joint  and  which  several. 
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to  draw  up  the  rule,  the  affidnvit  being  entitled  on  the 
several  demises  of  all  the  lessors  of  the  plaintiff.  He  con- 
ceived that,  as  some  of  the  demises  were  joint,  and  others 
several,  the  tiile  of  the  demises  ought  to  correspond  with 
the  affidavit. 

Cowling  now  moved  for  judgment,  and  refeiTed  to  Doe 
d.  Jenki  and  Others  v.  Roe  (a),  aa  an  authority  that  the 
title  of  the  affidavit  was  sufficient. 

Per  Curiam. — If  the  names  of  all  the  lessors  of  the 
plaintiff  are  stated  in  the  title  of  the  affidavit,  that  is  suffi- 
cient. 

Rule  absolute. 

(a)  Ante,  Vol.  2,  p.  65. 


Sptsr,  Assignee  v.  Cahper.  The  Same  c.  Henschel. 
JmANSEL  moved  to  enter  an  exoneretur  on  the  bail 
piece,  time  having  been  given  to  the  principal  without  the 
consent  of  the  bail.  It  appeared  that  time  had  been  given 
to  the  defendant  in  the  first  instance,  from  the  29th  of 
November  to  the  5th  of  December,  without  the  consent 
of  the  hail;  but  subsequently  a  request  for  "  further  lime," 
from  the  ■'Jth  uf  December  to  the  12th,  was  signed  by  one 
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1837. 

Gilbert  and  Another  v.  Pope. 
JMLANSEL  moved  to  discharge  a  prisoner  out  of  cus-  ^  piiMmer 

toithm  the  ruie^ 

tody,  under  the  48  Geo.  3,  c.  123,  for  having  been  in  !•  not  entitled 
custody  more  than  twelve  months  for  a  debt  under  20t       JJIj^,*  the^'** 

48  Geo.  8, 
c.  12S. 

Barstow  shewed  cause,  upon  affidavit  that  defendant 
was  living  within  the  rules  of  the  prison^  and  contended 
thai  this  was  not  the  custody  contemplated  by  the  act. 
He  referred  to  Sumption  v*  Monxani  (a)» 

Alderson,  B. — Upon  the  authority  of  that  case,  I  am 
of  opinion  the  prisoner  is  not  entitled  to  his  discharge* 

(a)  K.  fi.,  Easter  Term,  1836;  not  reported. 


Poole's  Bail. 

t^LA RKS ON  moYed  to  justify  bail.  It  was  a  two  days*  Whereapri- 
notice,  accompanied  by  an  affidavit  in  the  form  given  by  J^jeVjhe  two 
the  8th  rule  of  T.  T.,  1  Will.  4,  but  the  affidavit  did  not  ?«y»'  "o^^*' 

It  muit  appear 

State  the  defendant  was  a  prisoner,  nor  did  it  shew  that  be  from  the  affi- 
was  in  custody.    For  this  reason,  Gurney,  B.,  refused  to  Uaprieoiier. 
allow  the  bail  to  justify,  and  referred  him  to  the  Court. 
There  were  conflicting  decisions  on  the  point;  CreightorCs 
Bail  (a),  FHtKs  Bail  {b),  Bullen's  Bail  (c). 

Per  Curiam. — There  is  no  inconsistency  in  the  cases 
cited,  since  in  Frilh^s  Bail  it  appeared  from  the  affidavit 
diat  defendant  was  in  custody. 

Bail  rejected. 

(a)  Ante,  Vol.  1 ,  p.  609.  (b)  Ante,  Vol.  2,  p.  229. 

(c)  Ante.  Vol.d,p.422. 


CASES  ON  POINTS  OP  PRACTICE,  EXCH. 


IVEV  V.  YOUNQ. 

X  HIS  was  an  action  for  the  non-delivery  of  goods,  and 

;  was  tried  before  AlJerson,  B.,  at  the  last  assizes  at  Bristol ; 

when  a  verdict  was  found  in  favour   of  the   plaintiff  for 

S/.  \Ss.  The  Master  having  alloi^ed  the  plaintifT  full  costs. 

Butt  moved  to  review  the  Master's  taicntion,  on  the 
ground  that,  as  the  Judge  had  not  certified  on  the  postea 
that  the  cause  was  proper  to  be  tried  before  liitn,  and  not 
before  a  sheriff,  or  a  judge  of  an  inferior  court,  the 
plaintifT  was  only  entitled  to  the  reduced  scale  of  costs. 
He  referred  to  directions  to  taxing  officers  (a). 

Parke,  B, — My  brother  Alderson  reports  that  it  was  a 
(it  case  to  be  iried  at  the  assizes.  '1  he  certificate  may  be 
given  at  any  time. 

Rule  refused. 

(n)  Ante,  Vol.2,  p. -IPS. 


Field  r.  Flemming. 
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last  sittings  in  Middlesex,  the  only  evidence  on  the  part 
of  the  plaintiff  was  the  defendant's  admission  of  the 
handwriting  to  the  document  specified  in  the  notice.  It 
was  objected  by  the  defendant's  counsel,  that  the  admis- 
sion of  the  note  described  in  the  notice  was  no  evidence 
of  the  note  declared  upon.  A  verdict  was  found  for  the 
plaintiffj  with  liberty  to  move  to  enter  a  nonsuit 

Humfrey  now  moved  accordingly,  and  urged  that  there 
was  no  evidence  to  support  the  plaintiff's  claim.  The 
Judge  had  only  power  to  make  an  order  for  the  admission 
of  the  particular  document  specified  in  the  notice,  and 
that  alone  the  defendant  had  admitted. 

Lord  Abinobr,  C.  B. — ^The  question  appears  to  me  to 
be  this,  whether  or  no  the  plaintiff  is  to  be  at  liberty  to 
shew  that  he  has  made  a  mistake?  he  is  undoubtedly 
entitled  to  do  so.  Suppose  a  person  who  receives  ten 
pounds  should  give  a  receipt  for  twenty, — would  he  not  be 
at  liberty  to  shew  that  he  had  in  fact  received  but  ten  ? 
It  appeared  that  the  promissory  note  was  annexed  to  the 
notice.  The  defendant  could  not  therefore  have  been 
misled  ;  his  intention  was  to  admit  a  particular  note,  the 
original  of  which  was  annexed  to  the  notice. 

Rule  refused. 


Rex  v.  Sheriff  of  Kent,  in  the  Case  of  Potter  v. 

Simpson. 

J.N  this  case  the  sheriff  having  been  ruled  to  return  a  a  return  to  a 
writ  of  capias,  made  his  return  in  the  following  form :  JJJJ^ uiedeS- 
"Thc  within-named  F.  Simpson  is  not  to  be  found  \n  my  d«nt  w  not /•  6« 

^  ^  "  ^    found,  u  bad. 

bailiwick."    A  rule  nisi  having  been  obtained  by  Busby 
for  an  attachment  against  the  sheriff. 


Sheriff  ofKEFT. 
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Clarkaon  shewed  cause,  and  contended  that  tbis  was  k 
proper  relum.  "  Not  to  be  found,"  clearly  meant  that 
the  defendant  was  never  to  be  found.  He  referred  to 
Walton  on  Sheriffs. 

Parke,  B. — This  is  not  a  proper  and  regular  return; 
it  should  be  non  est  inventus, — that  ie,  the  defendant  is 
not  found  in  tny  bailiwick  at  any  time  between  the  teste 
and  return  of  the  writ. 

Aldcrson,  B.-  It  is  better  to  adhere  to  the  technical 
term  of  non  est  inventus,  which  has  by  long  usage  acquired 
a  definite  meaning. 

BoLLAND,  B.— The  return  of  non  est  inveniendus  is 
nol  to  be  found  in  any  precedent- 
Rule  absolute. 


Roy  c.  Bbistow.  '    • 

The  rule  r«  XhE  first  count  of  the  declaration  in  substance  stated, 
raunii  roiindcit  that  onc  £.  J-  was  possessed  of  certain  shares  in  the  Man* 
ma  tier  of ^m-  *^''*8ter  railway;  that  a  bargain  took  place  between  the 
Lihouid       plainlifTand  ihe  defendant  for  the  sale  of  the  said  shares 
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the  plaintiff  to  transfer  the  shares  within  a  reasonable         1^7* 
time :  that  although  plaintiff  was  willing  to  receive  the 
shares  at  the  said  price,  defendant  would  not  transfer 
them,  in  consequence  whereof  plaintiff  lost  a  large  sum 
of  money. 

Cowling  moved  to  strike  out  one  or  other  of  the  countSi 
on  the  ground  that  they  were  substantially  for  the  same 
cause  of  action. 

Lord  Abinoer,  C.  B. — The  first  count  charges  the 
defendant  with  making  a  false  representation  as  agent ;  the 
tecond  IB  on  a  cause  of  action  against  him  as  principal ; 
in  either  situation,  the  plaintiff  might  recover  under  the 
Arst  count. 

On  a  subsequent  day,  Crompton  shewed  cause,  and 
ofageoted  tbat  die  rule  did  not  state  that  it  was  drawn  up 
upon  affidavit,  that  the  counts  were  identical  ^  or  upon 
reading  the  declaration. 

Per  Curiam. — ^The  rule  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


Key  v.  Mac  Kyntire. 
XN  this  case>  bail  had  been  added  by  a  judge's  order.  Thefintruieof 

T  T    1  Will  A 

AdtUson  opposed  the  justification,  on  the  ground,  that  does  not  apply' 
four  days*  notice  had  not  been  given,  pursuant  to  I  R.  *°  ■^^•^  ^^ 
T.  T.,  1  Will.  4  (a). 

Cowling,  in  support  of  the  bail,  contended,  that  as  the 

(a)  Ante,  Vol  1,  p.  102. 


MicKyMi 
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present  were  country  bail,  the  R.  T.  T.  1  Will.  4,  did  not 
apply.     He  cited  Hardboille  v.  Clark  (a). 

Thk  Court,   after  referring  to  Perry's  Bail  (ft),  de- 
cided that  the  rule  did  not  apply  to  a  case  of  added  bail 


(a)  Ante,  Vol.  4,  p.  12. 


(b)  Ante,  VoL  1,  p.  661. 


Tbe  pluaOff** 
puticulari  wera 
for  goodi  sold 
CD  [he  6tb 

□r  jBtiuary ; 

goodj  sold  on 
ihclSltaofMuy. 

fbuod  for  the 


Flemming  v.  Ckisp. 

X  HIS  was  an  action  for  goods  sold  and  delivered.  Tbe 
plaintiff  by  his  pitrticulars  claimed  147.  \&s.  6d.,  for  goods 
sold  and  delivered  to  tbe  defendant,  on  the  6th  of  January, 
1836.  At  tbe  trial  before  the  under-aberifF  of  Middlesex, 
the  plaintiff  gave  evidence  of  goods  supplied  to  the  defen- 
dant on  the  28tli  of  May,  1836,  and  it  also  appeared  that 
the  defendant  bad  been  in  the  habit  of  dealing  with  tbe 
plaintiff  for  tbe  six  months  preceding  that  period,  but  all 
those  goods  bad  been  paid  for.  No  evidence  was  ofTered 
on  the  part  of  the  defendant,  and  a  verdict  was  found  for 
the  amount  of  the  plaintiff's  claim. 

Humfrey  moved  to  set  aside  tbe  verdict,  and  for  a  new 
trial,  on  the  ground  that  the  plaintiff  could  not  recover 
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going  for.    If  the  date  of  the  particular  is  to  be  construed  ^^7. 

with  such  strictness,  it  will  in  most  cases  be  compelling  FLSMMrNo 

the  plaintiff  to  be  nonsuited.  ^  ^' 

'^  Crisp. 

Rule  refused. 


JoN£s  9.  Bond. 

X  HIS  was  an  action  for  goods  sold  and  delivered  ;  and  The  Judge  who 
was  tried  before  the  under-sheriff  of  Gloucester,  when  a  under  a  writ 
verdict  was  found  for  the  plaintiff  for  U.  15*.  9d.     The  l[}!^\^l^r^ 

»  power  to  oernrjf 

defendant  applied  to  the  under-sheriff  to  certify  under  the  ^  depritethe 

•   •  pWntiffof 

43  ElisB.  c.  6,  but  he  refused^  conceiving  that  he  was  not  a  cotu,  where 
judge  or  justice  within  the  meaning  of  that  act.  under  4ol 

If  there  is 
cause  to  top- 

Francillon  now  moved  for  a  rule  to  shew  cause  why  the  pote  the  action 
plaintiff  should  not  produce  the  record^  and  why  the  sheriff  less  than  40«., 
should  not  certify  under  the  statute  of  Eliz.     He  con-  gJfted^MMi'** 


tended  that  the  under-sheriff,  being  the   person  before  o*jeoiifn  to  the 

,     .  '^  order  for  the 

whom  the  cause  \%'as  tried,  came  within  the  terms  of  the  writ  of  trial 

43  Eliz.  c.  6.    If  it  were  not  so,  that  act  has  been  repealed 

by  the  3  &  4  Will.  4,  c.  42,  s.  17,  so  far  as  respects  all 

causes  tried  before  the  sheriff.    This  could  never  have 

been  the  intention  of  the  legislature.    The  under-sheriff 

may  be  considered  as  an  officer  of  the  Court,  and  then 

the  cause  would  in  effect  be  tried  by  the  superior  Court. 

Lord  Abinger,  C.  B. — In  Wardroper  v.  Richard-' 
ion  {a),  the  Court  of  King's  Bench  decided  against  a 
similar  application.  The  sheriff  is  not  within  the  meaning 
of  the  43  EUz.  c.  6,  which  applies  only  to  Judges  of  the 
superior  Courts.  I  wish  we  could  consider  the  under- 
sheriff  as  our  officer,  and  the  cause  in  effect  tried  be- 
fore us. 

(a)  1  A.  &  £.  75. 


in  order  of  the 
Couit  for  Ibe 
■heriff  to  Aetiia 
htm  in  I  ciril 
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Pakke,  B. — The  act  only  applies  to  tbe  Judges  at 
Westminster.  \\'hen  the  iJ  &  +  Will.  4,  c.  iQ,  passed,  it 
was  proposed  to  give  tlie  sheriff  the  power  of  certifying; 
but  it  was  considered  ohjcctionable.  If  there  was  any 
cause  to  suppose  the  action  was  brought  for  less  than  40*., 
that  objection  should  have  been  staled  before  the  Judge 
when  the  writ  of  trial  was  applied  for,  and  it  would  have 
been  a  good  reason  why  the  cause  should  not  be  sent  be- 
fore (be  sheriff. 

Rule  refused. 


GRAiNGEa  V.  Moore. 
X  HE  defeadant  being  in  Horsemonger  gaol,  in  the  cus- 
tody of  the  sheriffof  Surrey,  on  a  criminal  charge,  llumfrey 
moved  for  m  order  commanding  the  sheriff  to  detain  the 
defendant  on  a  writ  of  capias  issued  at  the  suit  of  the 
plaintiff. 

Ijord  Abingeii,  C.  B. — There  is  no  necessity  for  an 
order  of  that  kind.  If  the  writ  is  lodged  with  the  sheriff, 
he  is  bound  to  detain  the  defendant,  or  he  will  be  liable 
to  an  action.  The  officer  informs  roe  that  there  is  no  such 
niJe  in  this  Court. 
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ias7. 

Blundell  9.  Hansom. 

On  the  9th  of  January  the  plaintiff  declared,  and  in-  Where  tbere 
doned  his  declaration  to  plead  in  Tour  days,  and  demanded  mand  of  plea  at 
a  plea.    The  time  for  pleading  expired  on  the  13th,  and  JJiciMidwf  d«- 
at  one  o'clock  on  the  14th  the  plaintiff  signed  judgment,  u^wred,  the 

plaintia  may 

/Z.  V.  /{f cAarcb  having  obtained  a  rule  to  set  aside  this  lignjadgment 
judgment,  on  the  authority  oi  Kemp  v.  Fyson  (a),  p^iea'^^the  * 

morning  of  the 
day  after  the 

Jervis  shewed  cause,  and  contended  that  J^^mp  v.  Fyion  J*"*  ^^.  P**^" 
only  applied  to  cases  where  the  demand  of  plea  was  made 
after  the  time  for  pleading  expired  {b\   The  tune  is  reck- 
oned one  day  inclusive,  and  the  other  exclusive  (e) ;  but 
here  the  defendant  claimed  four  days  and  a  half  to  plead. 

R.  Y.  RiehardSf  in  support  of  the  rule,  stated  that  the 
practice  established  in  Kemp  v.  Fyson  had  been  frequently 
acted  upon  in  chambers. 

Parke,  B. — ^We  decided  Kemp  v.  Fyson  on  the  autho- 
rity of  Master  Walker,  who  now  entertains  some  doubt 
as  to  the  accuracy  of  his  report  I  am  aware  the  profes- 
sion is  dissatisfied  with  that  decision.  As  the  defendant 
has  been  misled  by  that  case,  the  rule  will  be  discharged 
without  costs. 

Rule  discharged,  without  costs. 


(a)  Ante,  Vol.  3,  p.  265.  (b)  See  R.  H.  2  Will.  4,  s.  66. 

(c)  R.  H.  2  WiU.  4,  TiiL 
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Act,  he  ii  not 

entitled  to 
tmM,  notwith- 
lUndlng  the 
execution  rredl- 


Beswick  r.  Thomas. 
X  HIS  was  a  sheriff's  rule  under  ihe  Inlerpleadcr  Act  (n). 
The  execution  creditor  did  not  appear. 

Chilton,  for  the  adverse  claimant,  submitted  that  he  was 
■  entitled  to  costs. 

Bull,  for  the  sheriff,  also  siibmiUed,  that  as  he  had  beeti 
improperly  brought  to  the  Court,  he  was  entitled  to  his 
costs  from  the  ejcecuiion  creditor. 


Lord  Abingeb,  C,  B, — The  execution  creditor  must  pay 
the  adverse  claimant's  costs,  hut  the  sheriff  is  not  entitled 
to  costs ;  he  is  not  bound  to  come  to  the  Court :  he  comes 
here  for  his  own  protection,  and  if  he  prefers  so  doing  to 
taking  an  indemnity,  that  is  no  reason  why  he  should  have 
costs  (6). 


Vol.1,  p.  417;   -Bryan*  t 

id.  428. 


Wales. 
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ten  o*cIock|  and  on  that  day  another  summons  was  taken         1837. 
out,  returnable  at  three  o'clock,  neither  of  which  sum-      ^^^""^ 

Bebb 

mouses  was  attended  by  the  plaintiff's  attorney.  Judg-  ^  «. 
ment  was  signed  on  the  eighth,  a  little  after  two  o'clock, 
and  at  six  o'clock  the  plea  was  delivered.  It  was  sub- 
mitted, that  the  plaintiff  was  quite  regular  in  signing  judg- 
ment, inasmuch  as  the  summons  returnable  at  half  past 
ten  o'clock  was  a  nullity. 

Humfrey,  in  support  of  the  rule* — It  is  expressly  sworn, 
that  the  first  summons  was  served  on  a  clerk  of  the  plain- 
tiff^s  attorney,  who  accepted  it.  [Parke^  B. — If  return- 
able at  an  hour  when  no  Judge  is  attending,  it  means 
nothing,  and  that  is  your  case.  Alderson,  B. — If  return- 
able at  ten  o'clock  it  must  be  returnable  at  Westminster 
HalL]  It  is  treating  a  Judge's  order  with  disrespect,  to 
sign  judgment  after  the  summons  has  been  regularly  served. 

Parke,  B. — It  had  better  be  referred  to  the  Master  to 
report  whether  or  no  the  summons  has  been  bona  fide 
taken  out,  and  if  it  had,  the  rule  should  be  absolute,  with- 
out costs ;  but  if  not,  discharged  with  costs. 

The  Court,  on  a  subsequent  day,  made  the  rule  ab- 
solute, without  costs  (a). 

(a)  See  Byla  v.  Walter,  ante,  p.  232. 


Ltnduurst  ».  Pound. 

A  RULE. having  been  obtained  by  Humfrey  for  setting  Theiecond 

aside  a  special  demurrer,  on  the  ground  that  the  points  for  4  Wiu.4/ap-' 

argument  were  not  stated  in  the  margin,  as  required  by  foipedaTMto 

ibe  second  rule  of  H.  T.  4  Will.  4  (a),  9^^^^  demur- 


ren. 


Mansel  shewed  cause,  and  stated,  that  it  was  the  gene- 
ral opinion,  that  the  rule  did  not  apply  to  special  de- 

(a)  Ante,  Vol.  2,  p.  304. 


1837. 
Ltnobdrst 
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In  the  case  of  MabboU  v.  Allen,  it  had  been  ao 
decided  at  chambers,  and  there  was  also  a  case  o(  Ned 
V.  Kent,  ia  February,  1836,  before  Patteson,  J.,  at  chamr 
bers,  when  thnt  learned  Judge  refused  to  entertain  tba 
objeclion,  as  it  was  considered  the  rule  applied  to  general 
d«itnirrera  only. 


Parke,  B. — The  rule  is  intended  to  apply  to  all  de- 
murrers. If  the  demurrer  be  special,  it  is  sufficient  in  the 
margin  to  refer  to  the  causes  specially  assigned ;  because 
that  informs  the  other  side  that  it  is  not  meant  to  insist  on 
any  ground  of  general  demurrer. 

Rule  absolute. 


afabillorEi- 


Allen  c.  Walkek. 
X  HIS  was  an  action  by  indorsee  against  indorser  of  a  bill 
of  exchange.  The  defendant  pleaded,  that  he  did  not  draw 
the  bill.  The  pluintitf  treated  this  plea  as  a  nullity,  and 
signed  judgment.  R.  V.  Richards  having  obtained  a  rule 
to  set  aside  the  judgment  for  irregularity, 

Evans  shewed  cause,  and  contended,  that  the  plea  was 
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Wilson  t?.  Parkins. 
J.N  this  case  Martin  had  obtained  a  rule  on  the  part  of  The  rule  of  thii 

1        Court,  which 

the  defendant  for  setting  aside  the  taxation  of  costs  on  the  requires  a  copy 
ground  of  irregularity.   The  objection  was,  that  the  plain-  ^j,*  iLd^affi- 
tiff  had  not  complied  with  the  rule  of  this  Court  (a),  which  f']j^  j^j^J^' 
requires  that  a  copy  of  the  bill  of  costs,  and  affidavit  of  to  the  attorney 

.....  ,  .  ,         on  the  other  fide 

ucrease,  shall  be  given  to  the  opposite  attorney  one  day  one  day  pre- 
previous  to  the  time  of  taxing  costs.  ^*^^  Yi  il^-" 

perative,  unleti 
.  waiTed  by  the 

Humfrey  shewed  cause,  and  stated,  that  it  was  not  the  other  party. 
practice  to  deliver  the  bill  of  costs  or  affidavit  of  increase, 
unless  it  was  required  by  the  opposite  party. 

Parke,  B. — There  is  no  doubt  a  party  may  waive  his 
right,  but  if  he  does  not  choose  to  do  so,  the  rule  is  im- 
perative, and  it  is  irregular  to  proceed  with  the  taxation. 

Rule  absolute. 
(«)  M.T.  lWiU.4.  r.  10. 


Garden  t?.  Creswell. 

A  RULE  having  been  obtained  by  Erie  for  an  attach-  TheaffidaTit,on 
ment  against  one  Barnes,  for  not  obeying  a  subpoena  ad  Tna^ttadimeni* 
testificandum  upon  a  writ  of  inquiry,  ^^^  "®^  obeying 

'  J       .^ '  ji  subpoena,  mutt 

state  that  the 

Barsiau)  shewed  cause,  and  objected  that  the  affidavit,  ^^  wm  ^ 
on  which  the  rule  was  obtained,  did  not  state  that,  at  the  !!!!r«f\V.t^« 

'  time  01  serving 

tune  of  serving  the  copy  of  the  subpoena,  the  original  was  ^^e  ^opy- 
shewn.    In  support  of  the  objection,  he  referred  to  Wads- 
worth  V.  Marshall  (6),  Rex  v.  Wood  (c),  and  also  sub- 

{b)  1  C.  &  M.  87.  (c)  Ante,  Vol.  I,  p.  609. 

VOL.  V.  H  H  D,  P,  C. 
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IBS?.        mitted,  that  he  was  entitled  to  costs,  on  the  authority  of 
Wilton  V.  Chambers  {a). 

:BEfWELi,.         pgf.  Curiam. — The  rule  must  be  discharged,  with  coats. 
Rule  accordingly. 

(a)  SNev.  4M.432. 


Judge'i  order 
to  Iry  before 
Ibe  Secondary, 


order : — Held 

When  Ibe 

according  lo 

by  R.  H.  T. 
4WilL4,  No.<, 
the  Court  gate 


ArrwiLL  V.  Baker. 
J.  HIS  was  an  action  for  a  sum  under  201.,  and  a  judge's 
order  had  been  obtained  to  try  the  cause  before  the  Se- 
condary. The  issue  had  been  delivered  in  the  form  of  an 
issue  at  nisi  prius.  A  rule  having  been  obtained  by 
Humfrey  to  set  aside  the  issue,  the  notice  of  trial,  and  the 
judge's  order  to  try  before  the  Secondary,  on  the  ground 
that  the  issue  did  not  follow  the  form  given  by  R.  H.  T. 
4  Will.  4,  No.  4  (a), 

Ijumley  shewed  cause,  and  objected  that  it  did  not 
appear  by  the  affidavit  on  which  the  rule  was  obtained, 
that  there  had  been  any  judge's  order,  the  affidavit  merely 
stating  that  the  issue  and  notice  of  trial  had  been  defivered 
to  the  defendant's  attorney. 
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Key  v.  Mac  Kyntire. 

%^RESSWELL    shewed    cause    in    the   first   instance  An  application 

against  a  rule  obtained  by  Cowling  to  stay  proceedings  on  bail  to  luy  pro- 

the  bail  bond  on  payment  of  costs,  bail  above  having  been  JJ|[j!'3d*  mwTt 

put  in  and  perfected.     He  objected  that  the  affidavit  upon  «<>*»  be  ground- 

which  the  application  was  made  did  not  comply  with  the  fhewing  that 

pule  of  M.  T.  59  Geo.  3  (a),  which  required  the  bail  to  uUdfaTthSr 

swear  that  the  application  was  made  at  their  expense,  and  expe««e.  and 

J,        1     .  ,     .  .  .  for  their  only 

for  their  only  indemnity.  There  were  conflicting  decisions,  indemnity. 
as  to  whether  the  rule  applied  to  this  Court  (6),  but  it 
appeared  from  the  case  of  Call  v.  Thelwell  (c)  that  it  had 
been  adopted. 

Lord  Abinoer,  C.  B. — There  is  no  such  rule  in  this 
Court  as  that  referred  to.  It  appears  to  me  very  hard, 
that  where  the  decisions  are  at  variance,  the  party  is  to  be 
bound  by  the  last.  The  rule  may  therefore  be  absolute, 
upon  the  proper  affidavit  being  filed,  and  on  payment  of 
coats;  but  at  the  same  time  it  should  be  understood, 
that  this  Court  will  for  the  future  have  a  similar  rule 
drawn  up  (<Q. 

(«)  2  B.  &  A.  240.  Surrey,  ante,  Vol.  3,  p.  174. 

iff)    Rourke  v.  Bourne,    ante,  (c)  Ante,  Vol.  3,  p.  444. 

VoL  2,  p.  260 ;  Bex  v.  Sheriff'  of        (rf)  Ante,  p.  446. 


Wight  v.  Pbrrers. 

'  X  HIS  was  an  action  of  assumpsit,  which  had  been  tried  Where  the  date 
before  the  under-sheriff^  of  Middlesex,  and  a  verdict  found  summon"  was 
for  the  plaintiff.    A  rule  nisi  had  been  obtained  by  Swan  >nco"C5^y 
to  set  aside  the  verdict,  and  all  subsequent  proceedings,  writ  of  trial, 
for  irregularity.    The  principal  objection  was,  that  the  aside  th«ver- 

H  H  2  ^^ 
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date  of  tbe  writ  of  Eiimmons  was  incorrectly  atated  in  the 
writ  of  trial. 

Hittdmarch  diewed  cause.  The  rule  nisi  obtained  by 
the  defendant,  only  points  at  an  irregularity  in  the  verdict 
and  subsequent  proceedings.  T)ie  defendant  therefore 
cannot  take  advantage  of  any  antecedent  irregularity. 
The  date  of  the  declaration  has  been  inserted  in  the  writ 
t>f  trial  by  mistake,  instead  of  the  date  of  the  writ  nf  sum- 
mons, but  that  is  only  an  irregularity,  and  does  not  render 
the  writ  void ;  and  unless  the  writ  is  void,  there  is  nothing 
irregular  in  the  verdict  or  subsequent  proceedings. 

Tub  Court  (a)  held  that  the  objection  was  fatal— that 
the  writ  of  trial  was  void;  and  made  the  rule  absolute  to 
set  aside  the  verdict,  and  all  proceedings  thereon. 

Rule  absolute. 
Co)  Lord  Abini-cr,  C.  B.,  Parkt,  BoUaiul,  and  jIUerwn,  B». 


Charincton  v.  Meatmehisguam  and  Another. 
X  HI&  was  an  action  aguinst  the  defendants  for 
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Was  obtained  last  term  for  the  Master  to  review  his  taxa- 
tion, which  was  made  absolute  (a). 

N,  JL  Clarke  now  moved  to  discharge  that  rule,  and 
f<»r  the  Master  to  review  his  taxation.  He  stated  that. 
Upon  the  former  motion,  it  was  supposed  the  13  Geo.  3* 
c.  78,  had  been  repealed  at  the  time  the  nonsuit  took 
place.  It  appeared,  however,  that  though  the  5  &  6  Will. 
4f,  c.  50,  which  repealed  the  13  Geo.  3,  c.  78,  received  the 
royal  assent  on  the  31st  of  August,  1S35,  the  119th 
section  enacted,  that  it  should  commence  and  take  effect 
from  the  20th  of  March,  1836,  which  was  after  the  day  of 
trial.  He  submitted,  therefore,  that,  as  the  nonsuit  took 
place  while  the  13  Geo.  3,  c.  78  was  in  force,  the  defen* 
dant's  right  to  treble  costs  attached  at  that  time. 

Miller  and  Hurlstone  shewed  cause.  The  81st  section 
of  13  Geo.  3,  c.  78,  provides,  that  if  the  plaintiff  shall  be 
nonsuit,  the  defendant  shall  be  entitled  to  treble  costs  (A). 


466 


1837. 


(a)  P.  314. 

(b)  13  Geo.  3,  c.  7S,  8-  8 1 .  «  Aiid 
be  it  further  enacted,  that  if  any 
scdon  or  suit  shall  be  commenced 
igsinst  any  person  or  persons  for 
any  thing  done  or  acted  in  pur- 
'•niDce  of  this  act,  then,  and  in 
every  such  case,  such  action  or 
smt  shall  be  commenced  or  pro. 
lecoted  within  three  calendar 
months  after  the  fact  committed, 
tnd  not  afterwards;  and  the  same 
and  e?ery  such  action  or  suit  shall 
be  brought  within  the  county 
ifliere  the  fact  was  committed,  and 
not  elsewhere;  and  the  defendant 
or  defendants  in  every  such  action 
or  smt  shall  and  may  plead  the 
general  issue,  and  gi?e  this  act 
and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon, 
and  that  the  same  was  done  in 


pursuance  and  by  the  authority  of 
this  present  act ;  and  if  the  same 
shall  appear  to  have  been  so  done, 
or  if  any  such  action  or  suit  shall 
be  brought  after  the  time  limited 
for  bringing  the  same,  or  be 
brought  or  Icdd  in  any  other  place 
than  as  afore- mentioned,  then  the 
jury  shall  find  for  the  defendant 
or  defendants;  or  if  the  plaintiff 
or  plaintiffs  shall  become  nonsuit, 
or  discontinue  his,  her,  or  their 
action  after  the  defendant  or  de- 
fendants shall  have  appeared,  or  if, 
upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plain" 
tiffs,  the  defendant  or  defendants 
shall  and  may  recover  treble  costs, 
and  have  the  like  remedy  for  re- 
covery  thereof  as  any  defendant 
or  defendants  hath  or  have  in  any 
other  cases  by  law." 


Charinoton 

V. 

Meatuehing- 

HAM. 


Chahikotom 
Meatuehino- 
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That  can  only  mean  he  is  entitled  to  tfaem  by  the  judg- 
ment of  ihe  Court.  Tiie  question  then  is,  whether  the 
Court  can  give  tliat  judgment;  the  13  Geo.  3,  c.  78,  hav- 
ing been  repealed  berr>re  the  day  in  banc,  although  it  was 
in  force  at  the  time  the  nonsuit  took  place.  The  right  to 
treble  costs  cannot  attach  upon  the  nonsuit:  which  is  a 
mere  fact  reported  to  the  Court,  and  upon  which  it  de- 
livers its  judgment.  In  Millers  cate  (a),  a  debtor  was 
compelled  by  a  creditor  to  give  up  his  effects,  under  an 
insolvent  act  then  in  force.  The  case  standing  over  until 
the  next  session,  the  compulsory  clause  was  in  the  mean- 
time repealed,  and  on  motion  for  a  mandamus  to  the  jus- 
tices to  proceed  to  give  the  debtor  his  discharge,  the 
jurisdiction  having  attached  before  the  clause  was  re- 
pealed, the  Court  said,  that  nothing  was  more  clear  than 
that  the  jurisdiction  was  gone,  and  they  observed,  that 
even  offcnceH  committed  against  the  clause  while  in  force, 
could  not  have  been  punished  without  a  special  clause  to 
allow  it.  So,  where  a  person  was  convicted  of  stealing 
privately  in  a  shop  goods  above  the  value  of  five  shillings, 
and  the  10  &  1 1  Will.  3,  c.  Ho,  was  in  force  at  the  time  the 
offence  was  committed,  but  was  repealed  by  the  I  Geo. 4, 
c.  117,  before  the  trial,  all  the  Judges  were  of  opinion, 
that  the  prisoner  could  not  be  punished  under  either 
statute  (&).     The  same  principle  has  been  acted  t 


MCATHERIHO- 
HAM. 
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closed)  as  if  it  had  never  existed.*'  If  the  defendants*  right         18d7. 
to  treble  costs  attached  upon  the  plaintiff's  non-appear-    ^ 
ance  in  Court,  they  would  be  equally  entitled  to  them,  if  v 

the  plaintiff  had  died  after  the  nonsuit  and  before  judg- 
ment; but  in  such  a  case  the  Court  could  not  give  judg- 
ment :  Dowbiggin  v.  Harrison  (a).  Besides,  in  the  pre- 
sent case,  there  would  be  error  on  the  record.  Since  the 
new  rules  the  judgment  must  bear  date  the  day  it  is  signed, 
and  it  would  therefore  appear,  that  the  Court  had  given 
judgment  for  treble  costs,  according  to  the  form  of  a 
statute  which  had  been  repealed.  [ParkCf  B. — Is  it  neces- 
sary that  judgment  should  be  entered  on  the  record  for 
treble  costs  ?]  It  appears  to  have  been  the  practice  to  do 
so,  as  the  form  of  such  a  judgment  is  given  in  Tidd's  Ap- 
pendix. 

/?•  N.  Clarke,  in  support  of  the  rule.'^The  defendants 
acquired  a  right  to  treble  costs  at  the  time  of  the  nonsuit 
The  costs  are  given  in  the  nature  of  a  penalty,  and  as  the 
r^ht  has  once  attached,  the  defendants  ought  not  to  be 
deprived  of  them.  In  Walker  v.  Barnes  (6),  it  was  held, 
that  a  bankruptcy  after  verdict  for  defendant,  and  before 
judgment,  and  subsequent  certificate,  were  no  bar  to  an 
execution  after  judgment  against  plaintiff  for  the  costs  of 
Ihe  action.  There  are  conflicting  decisions  as  to  whether 
the  costs  of  a  nonsuit  are  provable  under  a  commission 
issued  before  signing  judgment :  Hurst  v.  Mead  (c),  Watts 
▼.  Hart{d),Broughy.  Hancock  {e),  Scott  v.  Ambrose  {/)• 
But,  where  there  was  a  verdict  for  defendant  in  July,  a 
commission  of  bankrupt  against  plaintiff  in  Augqst,  and 
judgment  against  him,  and  certificate  under  the  commis* 

(a)  10  B.  &  C.  480.  (d)  B.  &  P.  134. 

(6)  6  Taunt.  778.  (c)  6  M.  &  P.  678. 

(c)  6  T.  R.  366.  (  /•)  3  M.  &  S.  326;  2  Rose,  435. 
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in   Michaelmas  term  fotlowing,  it  was  held   he  way 
liable  to  an  execution  for  costti.     Bire  ▼.  Moreau  {a). 


Cur.  a 


.  vult. 


On  a  subsequent  day  Lord  Abinger,  C.  B.,  atated,  that 
the  Court  were  oF  upinion,  that  they  had  no  power  to 
award  treble  coats.  The  judgment  ofnonauit  "as  not,  in 
fact,  pronounced  until  tht;  term,  which  was  after  the  act 
expired,  and  as  these  costs  were  given  in  the  nature  of  a 
penalty,  they  ought  not  to  extend  the  cunstruction  of  thi? 
act. 

Rule  discharged. 

(a)  4  BiBg.  57 ;   12  Moore.  220. 


POOLF.  ».  CltOMl-TON, 

b''"don«"  Assumpsit  by  indorsee  against  acceptor  of  a  bill  of 
flRmiunccepior  exchange  for  16/.  0*.  4J(/.  Plea:  thiit  after  the  making 
chsngr,  (be  °^  tl>^  promise  in  the  declaration  mentioned,  and  after  the 

said  bill  of  exchange  became  due  and  payable,  anri  before 
the  commencement  of  this    suit,   to  wit  on,  &c.,  the  de- 
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^mn  of  16/.  Os.  6d.j  ready  to  be  paid  to  the  plaintiff,  if  he         1837- 
•win  accept  the  same. — Demurrer  and  joinder.  Poolk 


Humfrey,  in  support  of  the  demurrer,  referred  to  Hume 
▼.  Peploe  (a)  as  an  authority  to  shew  that  a  tender  after 
the  day  of  payment  could  not  be  pleaded  to  an  action 
against  the  acceptor  of  a  bill  of  exchange. 

jR.  V.  Richards  in  support  of  the  plea. — As  the  law  at 
present  stands,  the  greatest  inconvenience  would  arise  if 
the  acceptor  of  a  bill  were  not  permitted  to  plead  this  plea. 
The  holder  may  proceed  against  the   acceptor  without 
making  any  application   for  payment,  and  if  he  has  no 
mode  of  protecting  himself  by  making  a  tender,  he  may 
always  be  liable  for  costs.    [Parke,  B. — By  accepting  the 
bill,  he  has  bound  himself  to  pay  with  or  without  notice, 
and  it  is  his  business  to  find  out  the  holder  and  pay  him.] 
lo  ancient  times,  no  indorsement  was  valid  without  notice 
to  the  acceptor,  but  since  the  custom  of  notice  has  been 
discontinued,  the  acceptor  has  no  means  of  knowing  in 
whose  hands  the  bill  is.    The  question  is,  whether  it  is 
sufficient  to  plead  a  tender  in  the  way  it  is  pleaded  here. 
Hume  V.  Peploe  was  decided  on  the  authority  of  Giles  v. 
Hartis  (b) :  the  objection  was,  that  the  plea  only  averred  a 
readiness  to  pay  from  the  time  pf  making  the  tender,  and 
Lord  EUenborough  asks,  if  there  was  any  case  where  an 
averment  of  touts  temps  prist  was  not  holden  to  be  ne- 
cessary in  a  plea  of  tender.    The  present  case  is  different, 
for  here  it  b  expressly  averred,  that  the  ''  defendant  has 
always,  according  to  his  said  promise,  from  the  time  the 
said  bill  of  exchange  became  due  and  payable,  been  ready 
and  willing,  and  still   is  ready  and  willing,  to  pay  the 
amount  of  the  said  bilL*'    Johnson  v.  Clay  (c),  which  was 

(a)  8  East,  168.  (c)  7  Taunt.  486;  S.  C.  1  J.  B. 

\h)  I  Lord  Raymond,  254.  Moore,  200. 


V. 

Crompton. 


CASES  ON  POINTS  OP  PRACTICE,  EXCH. 

an  action  of  covenant  for  rent,  governs  the  present  case; 
since  there  is  the  sume  liberty  to  pny  rent  on  the  day 
when  it  becomea  due,  as  to  pay  a  bill  of  exchange.  In 
that  case  the  Court  did  not  entertain  a  doubt  as  to  a  plea 
of  tender  being  good.  Other  authorities  are  collected  in 
1  Wms.  Sand.  3ii  b.  (n.  d.) 

Humfretf,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

Lord  Abinger,  C.  B.— If  it  were  now  for  the  first  time 
a  question,  whether  a  good  plea  of  tender  could  he  made 
in  an  action  against  the  acceptor  of  a  bill  of  exchange, 
thecaseof  Wwrne  V,  Pe/j/oe  is  a  sufHcient  authority  against 
it.  I  am  not  however  prepared  to  say,  that  no  case  could 
arise  in  which  the  acceptor  of  a  hill  might  successfully 
plead  a  tender.  Suppose  he  stated  that  when  the  hilt 
became  due  he  went  to  the  house  of  the  holder  of  the 
bill,  for  the  purpose  of  paying  it,  and  he  was  not  at  home, 
and  that  the  acceptor  afterwards  found  the  holder  and 
tendered  the  money, — would  not  that  be  a  good  plea  ?  I 
think  the  technical  rules  of  law  ought  not  to  be  abused, 
so  as  to  make  the  machinery  of  a  court  of  justice  the 
means  of  getting  costs ;  though  I  do  not  see  how  we  can 
fclieye  the  defendant  upon  that  ( 
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18  bad.  The  declaration  states  the  contract,  and  that  the  18d7- 
defendant  promised  to  pay  the  amount  of  the  bill  accord-  pqoli 
ing  to  the  tenor  and  effect  thereof,  and  of  hit  said  accept-  v, 

ance*  This  promise  is  admitted  by  the  plea.  By  law  it 
is  clear  an  indorser  has  a  right  of  action  against  the 
acceptor  without  giving  him  any  notice,  and  that  when  a 
person  accepts  a  negotiable  bill,  he,  by  law,  obliges  him- 
self to  pay  it  without  notice.  If  the  acceptor  has  put 
himself  in  a  situation  of  hardship  and  difficulty,  by  not 
being  able  to  find  the  holder,  it  is  his  own  fault ;  he  is 
bound  to  pay  on  the  precise  day.  The  meaning  of  a  plea 
of  tender  is,  that  the  defendant  has  always  been  ready  to 
perform  his  engagement,  and  does  perform  it  by  tendering 
the  amount  which  he  is  liable  to  pay.  It  is  clear,  from  the 
case  of  Hume  y.  Peploe,  that  this  plea  is  bad ;  it  does  not 
state  that  the  defendant  was  ready  upon  the  day  when  the 
bill  became  due.  With  respect  to  the  case  of  Johnson  v* 
CZay,  there  must  be  some  inaccuracy  in  the  report,  or  a 
mistake  on  the  part  of  the  learned  Judges.  It  seems  there 
to  have  been  considered  necessary,  in  order  to  defeat  a 
tender,  that  the  plaintiff  should  prove  a  demand  subse- 
quent to  the  tender.  That  however  is  not  so,  and  upon 
this  principle,  that  the  party  was  not  ready  to  perform  his 
contract  at  the  time  he  is  stated  to  be  ready. 

BoLLAND,  B.,  concurred. 

Judgment  for  the  plaintiff; 


Hill  v.  Allen. 

Assumpsit  for  work  and  labour  as  an  attorney  and  To  an  action 
solicitor,  for  money  paid,  and  for  money  due  on  an  account  m  arittomcy 
stated.    Pleas  :/r«/,  non  assumpsit;  secondly,  that  the  S"f^3^^°'' 

..,,,.      ^      „  ,        ,         .  pleaded  that 

M  bad  denved  no  benefit  from  the  work,  and  also  that  plaintiff  advised  defendant  to  itrike  a  docket 
against  one  J.  H.,  and  promised  to  indemnify  him  from  the  eipenses  occasioaed  tbtrebyx— 'AM 
bad,  aiamonntiBg  to  the  general  isaue. 


CASES  ON  POINTS  OF  PRACTICE,  KXCH. 

aums  of  money  in  the  second  and  third  counts  mentioned 
were  monies  expended  by  the  plaintifT,  and  charges  made 
by  him,  for  and  in  respect  of  the  work  and  labour  in  the 
fint  count  mentioned  ;  and  that  in  performing  and  bestow- 
ing the  said  work  and  labour,  the  plaintiff,  as  such  attorney 
and  soUeitor,  conducted  himself  so  negligently,  carelessly, 
un skilfully,  and  improperly,  (hat  the  same  became  and 
were  wholly  ineffeciuiil  and  useless  to  the  defendant; 
thirdly,  that  defendant  is  an  illiterate  person,  wholly  un- 
acqaainted  with  the  legal  requisites  to  entitle  any  person 
to  strike  a  docket  against  another,  or  with  the  legal  con- 
sequences of  such  a  proceeding  ;  and  the  plaintilT,  being  an 
attorney  learned  in  the  law,  and  well  knowing  the  premises, 
on  &C.,  advised  the  defendant  that  by  virtue  of  a  certain 
promissory  note  then  in  his  possession  he  was  legally 
entitled  to  strike  a  docket  against  one  T.  11.,  and  requested 
him  to  strike  the  said  docket,  and  to  authorize  the  plaintiff 
to  act  as  the  attorney  of  him  the  defendant  in  that  behalf, 
and  promised  him,  if  lie  would  strike  such  docket,  to  in- 
demnify him  from  all  costs,  damages,  and  expenses 
occasioned  thereby,  and  to  take  care  that  he  should  incur 
DO  risk  or  loss  in  any  way  ;  that  defendant,  relying  upon 
the  Siud  advice  and  promise  of  the  plaintiff,  did,  under  hii 
advice,  and  by  and  through  his  agency,  as  the  attorney  of 
the  defendant  in  that  bch:ilf,  strike  llic  said  docket ;  thai 
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shewing  that  the  plaintiff  had  so  conducted  himself  as  not 
to  be  entitled  to  any  remuneration.  The  third  plea  shewed 
that  the  defendant  was  induced  to  enter  into  this  contract  by 
the  fraudulent  representation  of  the  plaintiff,  and  there- 
fere  this  defence  came  within  the  rule  of  H.  T.  4  Will. 
4f,  which  required  such  matters  to  be  specially  pleaded. 

Parke,  B» — The  pleas  are  clearly  bad.  The  second  is 
a  denial  that  the  plaintiff  had  performed  such  service  as 
would  raise  a  promise  to  pay  any  thing;  and  the  last  is 
an  agreement  that  the  plaintiff  is  to  be  paid  nothing  for 
his  sendees. 

Judgment  for  the  plaintiff. 


Probart  V,  Phillips. 

\jrREAVES  moved  for  a  rule  to  shew  cause,  why  the  irtheUtues 
defendant's   attorney  or   agent  should  not    deliver  the  dJJfcndintf** 
postea  to  the  plaintiff^'s  attorney  or  agent.     The  declara-  l'^^^  together, 

•^  ^       *  i^  o  JQjuj  HP  an«wer 

tion  contained  counts  for  work  and  labour,  goods  sold,  to  the  whole  of 

V     ,         ■!  .       ,  ,  ,  the  plaintiff*! 

money  nad  and  received,  and  money  due  on  an  account  decUntioo,  the 
stated.      The   defendant   pleaded— first,    non-assumpsit,  f^fft"e^d°o\he 
except  as  to  15/.  I5s.  9d.,  and  payment  of  that  sum  into  general  costs 

g^  11  P-rki    trt  1     /»  •         of  the  cause, 

Uourt;  secondly,  as  to  521.  izs.,  payment  before  action  although  some 
brought;   thirdly,   as   to   521.  12*.,  a  special  agreement,  i^en'f^for' 
alleging  the  plaintiff  answerable  for  damaging  the  harness  <^«  plaintiff, 
of  the  defendant ;   lastly,  a  set-off.     The  replication  to  assessed  on 
the  first  plea  alleged  damages  ultra,  and  the  other  pleas  ^  ^^' 
were  traversed.     The  cause  was  referred  to  an  arbitra- 
tOTf  who  was  to  certify  in  what  way  the  verdict  should 
be  entered.     The  arbitrator  directed  the  verdict  to  be 
entered  for  the  plaintiff  upon  the  first  issue,   with  da- 
mages 17/.  18*.   lOcf. ;  for  the  defendant  on  the  second 
issue;  upon  the  third  issue  for  the  defendant,  as  to  the 
sum  of  20/.,  parcel  of  the  521.  \2s.  in  that  plea  mentioned, 
tol.  v.  II  D.  p.  c. 


FaiLbiN. 


'4  CASES  ON  I'OIKTS  OF  PR\UT)CE,  EXCH. 

1637-  EDtl  for  tbe  plaintilFas  to  tlic  residue ;  upon  the  plea  of  set- 
off, for  the  defendant.  Upon  taxation  the  Master  refused 
to  giTe  the  plaintiif  the  costs  of  the  cause,  altliough  a 
verdict  was  entereil  for  him  in  pursuance  of  the  certificate. 
In  Broadbent  v.  Shaw  (a),  the  deftinilant  pleaded  Not 
guilty,  and  also  a  right  of  way;  the  plaintiiT  joined  issue 
on  the  plea  of  Not  guilty,  traversed  the  right  of  way,  and 
new  ssBJgned,  The  defendants  suffered  judgment  by 
defaalt  as  to  the  new  assignment,  and  the  jury  having 
found  a  verdict  for  the  defendants  on  the  special  plea, 
and  aasesaed  the  damages  at  \s.  on  the  new  assignment, 
it  was  held  the  defendants  were  not  entitled  to  the  gene- 
ral  coats  of  the  trial. 

Per  Curiam. — The  defend.inl's  pleas  taken  together 
cover  the  whole  of  tlie  plaintiff's  dem^ind  :  he  is  therefore 
entitled  to  tlie  general  co:>ts. 

Uule  refused  (6). 

(«)Aiite,  Vol.  l,p.336- 

(i)  See  Couii'ni  V.  P,Mo»,  ante,  Vul.  4,  p.  ^*S. 
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ducted  all  the  business  in  the  suit,  and  his  name  appears  lBd7. 

in  the  declaration  as  the  attorney  on  tlie  record.     The  .  ' 
plaintiflTs  attorney  was  an  attorney  of  the  Ck>urt  of  King's  *• 

Bench*  and  in  the  progress  of  the  suit  he  frequently  oor- 


iponded  with  his  London  agent,  which  is  sufficient  for 
the  Court  to  infer  a  consent  by  the  latter  to  practise  in  his 


ParkBi  B. — This  case  resembles  Goodner  v.  Cover  (a), 
which  decided  that  an  attorney  not  admitted  in  a  particular 
court  might  recover  his  costs  for  business  done  in  that 
court,  if  he  conducted  the  proceedings  in  the  name  of  a 
London  agent,  who  was  an  attorney  of  the  Court. 

JmrnUt  in  support  of  the  rule. — In  that  case  the  pro* 
eeedings  should  be  in  the  name  of  the  London  agent ;  but 
here  the  plaintiff's  attorney  has  indorsed  his  name  on  the 
writ,  and  in  his  affidavit  of  increase  he  swears  that  he  acted 
as  attorney  for  the  plaintiff.  It  is  evident  from  the  case  of 
Latham  v.  Hide  {b),  that  an  attorney  cannot  recover  his 
costs  for  business  done  in  a  Court  in  which  he  has  not 
been  admitted,  unless  he  has  the  consent  in  writing  of  an 
attorney  of  the  Court  to  act  in  his  name.  The  consent  is 
a  condition  precedent  to  his  right  to  recover.  The  cases 
which  have  arisen  respecting  attornies'  certificates  shew 
bow  strictly  the  Courts  have  construed  the  rules  relating  to 
attornies;  Meekin  v.  Whalley  (c),  Humphrys  v.  Har^ 
wy  (d).  The  22  Geo.  2,  c.  ^,  makes  no  exception  in 
favour  of  country  attornies  who  practise  in  the  name  of 
London  agents. 

Lord  Abinger,  C.  B. — The  particulars  of  the  case  of 
Latham  v.  Hide  do  not  fully  appear  in  the  report ;  but  as 
far  as  they  do,  that  case  does  not  seem  to  me  to  resemble 

(a)  Ante,  Vol.  3,  p.  424.  (c)  Ante,  Vol.  2,  p.  823. 

(*)  Ante,  Vol.  1,  p.  694.  (d)  Ante,  Vol.  2,  p.  827- 

I  I  2 
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and  for  the  plaintiff  as  to  the  residue ;  upon  the  plea  M 
off,  for  the  defendant  Upon  taxation  the  Master  vef 
to  give  the  plaintiff  the  coats  of  the  cause,  althos, 
verdict  was  entered  for  liim  in  pursuance  of  the  certifi> 
In  Broadbent  v,  Shmo  (o),  the  defendant  pleadad 
guilty,  and  also  a  right  of  way;  the  plaintiff  joined  i 
on  the  plea  of  Not  guilty,  traversed  the  right  of  way, 
new  assigned.  The  defendants  suffered  judgment 
default  as  to  the  new  assignment,  and  the  jury  ba 
found  a  verdict  for  the  defendants  on  the  special  | 
and  assessed  the  damages  at  Is.  on  the  new  assigna 
it  was  held  the  defendants  were  not  entitled  to  the  g 
ral  coats  of  the  trial. 

Per  Ctniam. — The  defendant's  pleas  taken  loget 
cover  the  whole  of  the  pUintiff's  demand :  he  is  tbenf 
entitled  to  tlie  general  coats, 

Kule  refused  ftl 

(«)ADte,VoI.l,  p.336. 

(t)  See  Couiini  V.  Paddort,  ante,  Vol.  4,  p.  438. 


MtoriKj,  ad- 
mitted in  tha 
Klng-i  Bmcb, 


JoNKS  V.  Jones. 

vER  VIS  had  obuined  a  rule  to  set  aside  the  taxi 
the  plaititilT'B  costs,  on  the  ground  that  his  atton 
not  an  attorney  of  this  Court  during  the  greater 
the  progress  of  the  suit,  and  had  not  the  consent » 
of  any  attorney  of  this  Court  to  practise  in  hit 


Ki;.er.'X  '«l"i«d  by  the  2  Geo.  2.  c.  2S,  s.  10. 


n.  loM  o>       ji,  y^  Richards  ahewe.i  cause.— The  agent  k 
Ua  affldtni  of     au  attorney  of  this  Court ;  lie  sued  out  (hft^ 


tbe  ■tlornej  In  the  txat:—BtU,  thil  be  wu  entiltcd  ro 
Semble,  the  i  Gta.  i,  c.  13,  •.  tO,  do««  DM  ipply  to  (he 
>ha  DUN  of  I  Loadaa  weM. 


I 

I 


HILARY  TERM,  7  WILL.  IV. 

ducted  all  the  business  in  the  suit,  and  his  name  appears 

■  the  declaration  as  the  attorney  on  the  record.    The 

pliirttiflrs  Attorney  was  an  attorney  of  the  Court  of  King's 

BaA,  and  in  the  progress  of  the  suit  he  frequently  cor- 

rapoDded  with  his  London  agent,  which  is  sufficient  fdr 

tfce  Court  to  infer  a  consent  by  the  latter  to  practise  in  his 


Parkb,  B. — This  case  resembles  Goodner  v.  Cover  (o), 
which  decided  that  an  attorney  not  admitted  in  a  particular 
coart  might  recoyer  his  costs  for  business  done  in  that 
•oart,  if  he  conducted  the  proceedings  in  the  name  of  a 
London  agent,  who  was  an  attorney  of  the  Court. 

*rPM»  in  support  of  the  rule. — In  that  case  the  pro- 
••eiings  should  be  in  the  name  of  the  London  agent ;  bat 
*te  the  plaintiff's  attorney  has  indorsed  his  name  on  the 
^it,  and  in  his  affidavit  of  increase  he  swears  that  he  acted 
M  attorney  for  the  plaintiff.  It  is  evident  from  the  case  of 
uUham  v.  Hide  {b\  that  an  attorney  cannot  recover  his 
costs  for  business  done  in  a  Court  in  which  he  has  not 
wen  admitted,  unless  he  has  the  consent  in  writing  of  an 
•ttorney  of  the  Court  to  act  in  his  name.  The  consent  it 
•  condition  precedent  to  his  right  to  recover*  The  cases 
which  have  arisen  respecting  attomies'  certificates  shew 
how  strictly  the  Courts  have  construed  the  rules  relating  to 
Attonues;  Meeiin  v.  Whalley  (c),  Humphryt  v.  Hot'^ 
•"f  (4)»  The  22  Geo.  2,  c.  23,  makes  no  exception  in 
*^onr  of  country  attomies  who  practise  in  the  name  of 
^*^<>n  agents. 

AnnftKir,  C.  B. — ^The  particulars  of  the  ea»e  of 


fO  CASES  ON  VOIXTS  OV  PRACTICE,  EXCH. 

1837.  (i]£  present.  Here,  it  appears  that  the  country  aitorney 
JoHEi  has  been  acting  with  the  consent  of  Ills  London  agent,  and 
JoiTbi.  *'**  statute  does  not  require  any  fonnal  license  to  be  given. 
Besides,  the  London  agent,  who  is  an  attorney  of  this 
Court,  has  transacted  all  tlic  business  which  has  been  done 
in  town.  It  could  never  li.ive  been  intended  that  the 
statute  should  apply  to  a  case  like  the  present.  All  that 
Latham  v.  Hide  decided  was,  if  an  attorney  act  in  the 
name  of  another  without  liis  authority,  he  shall  not  recover 
his  costs. 

Pakke,  B. — The  London  agent  is  the  real  attorney  in 
the  suiL  It  seems  to  ine,  however,  that  the  statute  docs 
not  apply  to  the  case  of  a  country  attorney  conducting  a 
suit  through  his  agent  in  town.  But  even  if  the  statute 
did  apply,  there  is  sutlicient  evidence  from  the  corre- 
spondence of  a  consent  by  the  London  agent  tu  act  in  his 
name. 

llule  discharged. 
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COURT  OF  COMMON  PLEAS. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Peine  v.  Beesly. 


1837. 


Andrews^  Serjt.,  opposed  bail,  on  the  ground  of  his  In  an  action 
being  the  drawer  of  the  bill  of  exchange  on  which  the  acceptor  of  a 
defendant  was  sued  as  acceptor.  «'^  t^^Z^ 

become  bail. 

W.  H,  Watson  supported  the  bail,  and  contended  that 
as  the  bail  had  sworn  himself  to  be  worth  the  necessary 
sum  after  the  payment  of  his  just  debts ^  he  had  done  all 
that  was  required  in  order  to  render  him  a  sufficient  bail. 
The  bill  on  which  the  action  was  brought  could  only  con- 
stitute a  debt^  and  therefore  must  be  included  in  the  terms 
of  the  affidavit. 

Per  Curiam. — In  the  case  of  Bamesdall  v.  Stretton  (o), 
it  was  held  that  a  person  who  is  liable  upon  outstanding 
dishonoured  bills  not  renewed,  or  the  right  of  proceeding 
against  him  not  suspended,  cannot  justify  as  bail.  In  an 
anonymous  case  (6),  Mr.  Justice  Taunton  rejected  the 
acceptor  of  a  dishonoured  bill  of  exchange,  who  tendered 
himself  as  bail  in  an  action  against  the  drawer  of  the  same 
bill.  The  former  case  is  the  only  one  calculated  to  pro- 
duce any  doubt  on  the  subject.  V^e  think,  however,  that 
the  mere  circumstance  of  the  person  tendering  himself  as 
bail  being  the  drawer  of  the  bill  in  an  action  against  the 
acceptor,  does  not  render  him  incompetent.     The  bail  may 

therefore  pass. 

Bail  passed. 

ya)  2  Chit.  Rep.  79.  (h)  Ante,  Vol.  1,  p.  183. 


toUlngu  eiD- 
in  mpect  of 


OF  PHACTICE,  C.  P. 


AiiBOTTa  V.  Kelly. 
J.  ALFOVRD,  iSerjt.,  slieneil  cause  against  a  rule  nisi 
obtained  by  J.  Batjley,  I'ur  setting  aside  a  writ  of  distringas 
on  (he  ground  that  it  ii.-id  bci'n  sued  out  after  tlie  ex|)ira- 
tion  of  four  calendar  months  from  the  day  o(  the  date  of 
the  writ  of  summons,  coiitrury  to  (lie  provisions  of  2  Will,  ■i, 
,  C.  39,  8,  10,  (the  Uniformity  of  Process  Act),  which  eti- 
BCted,  that  no  niit  issued  by  the  authority  of  that  act 
should  be  in  force  for  more  than  four  culendar  months. 

J.  Batfley  appeared  to  support  the  rule. 

Per  Curiam.— The  «<,ids  of  the  aut  of  Parliament  are 
positive,  and  therefore  (lie  writ  of  dijiiingas  must  be  set 
aside. 


Dunnage  r.  Klmbli:  and  Others. 

X  i4£FO(/7i/J,Serjt..  i^liewed  cause  against  a  rule  nisi ob- 
pl^Diiffobiaiiu  taised  by  Andrews,  Serjt.,  for  taxing  the  plaintiff  hie  costs, 
tban  40)^0       It  WBB  an  action  of  trespass,  and  the  declaration  charged  the 

defendant  with   liuviii"  hrokeii  ;nid  cntereii  the  plaintiff's 


c  f.,  irihe 


DUNNAOB 
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tiified  a  verdict  on  the  second  plea.  On  taxation,  the  pro-  1837- 
thoootary  refused  to  allow  the  plaintiff  his  costs.  The  ob- 
ject of  the  present  rule  was  to  direct  him  to  allow  them.  It  v, 
was  sought,  on  the  other  side,  to  take  the  present  case  out 
of  the  operation  of  the  2^  &  23  Car.  2,  c.  9,  by  contending 
that  the  freehold  could  not,  on  the  present  pleadings,  come 
in  question.  From  the  present  state  of  the  record,  however, 
it  was  not  shewn  that  the  freehold  could  not  come  in  question. 
Although  the  provisions  contained  in  the  rules  of  H.  T. 
4  Will.  4,  title  Trespass  (a),  confined  the  effect  of  the  plea 
of  Not  guilty  within  much  narrower  limits  than  formerly ; 
yet,  by  tl>e  proviso  contained  in  3  &  4  WilL  4,  c.  43,  s.  1, 
and  the  introductory  part  of  the  rules  {b),  there  were  many 
cases  in  which  the  title  to  the  freehold  might  still  come  in 
question,  because  the  right  to  give  the  special  matter  under 
the  plea  of  the  general  issue  was  reserved  to  all  persons 
who  had  such  a  privilege  anterior  to  the  act  of  Parliament 
under  the  authority  of  which  those  rules  were  made. 
Thus,  by  11  Geo.  2,  c.  19,  s.  21,  it  was  provided  that  **  in 
all  actions  of  trespass,  or  upon  the  case,  to  be  brought 
against  any  person  or  persons  entitled  to  rents  or  services 
of  any  kind,  his,  her,  or  their  bailiff*  or  receiver,  or  other 
person  or  persons,  relating  to  any  entry  by  virtue  of  this 
act  or  otherwise,  upon  the  premises  chargeable  with  such' 
rents  or  services,  or  to  any  distress  or  seizure,  sale  or  dis* 
posal  of  any  goods  or  chattels  thereupon,  it  shall  and  may 
lie  lawful  to  and  for  the  defendant  or  defendants  in  such 
actiona  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence.*'  The  same  observation  might  be  made 
with  respect  to  actions  against  surveyors  under  highway 
acts,  and  commissioners  under  the  Bankrupt  Act.  The 
case  therefore  of  Hughes  v.  Hughes  (c),  proceeded  on  a 
wrong  ground,  as  it  assumed  that  the  freehold  could  not 

(a)  Ante,  Vol.  2,  p.  325.  (b)  Ante,  Vol.  2,  p.  312. 

(c)  Ante,  Vol.  4,  p.  532. 
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B  on  the  plea  of  the  genenl  ianie,  miM 
I  of  the  new  rules  of  plecdingt.  Tbe  eua 
q(j9lilft<'']lWi'JErihpard!f  (a),  proceeded  on  tbe  Mme  tni*- 
-Under  these  circumstaDcei)  tbecMemiglit 
i-MM  within  the  statute,  since  the  quettion  ut 
1Mb*  fftHfaoUi  might  be  raised  upon  this  record,  and  oon- 
«fMBd|i  tlw  pUintifT,  only  having  recovered  a  TCrdict  for 
WWkImkAwi  40*.,  he  would  not  be  allowed  hit  costs, 
!  from  the  Judge  who  triecl  the  cufs, 
n  ss  to  the  freehold  wss  raised. 


I»»8e^t.,and  Bompaa,  Serjt.,  supported  the mle, 
1  that  tbe  case  was  now,  by  tbe  operation  of 
r  H.  T.  4  Wilt.  4,  title  Trespaii,  taken  out  of 
i«i|#lHll*i  of  the  S3&  23  Car.  2,  c.  9,  b.  136.     Tbe 

'wMtbflkfttKCtion  were,  "  that  in  all  actions  of  trespan, 
HHhIi  Mid  batteiy,  and  other  personal  actions,  wherein  the 
jniliP  jjj  lb*  trinl  of  the  cause  shall  nut  find  and  certify 
UHdiari.UB.  band,  upon  the  back  of  the  record,  that  an 
i  battery  was  Bu£Sciently  proved  by  the  plaintiff 
B  defendant,  or  that  the  freehold  or  title  of  tbe 
1  in  the  plaintiff's  declaration  waa  chiefly  in 
question,  the  plainiil]'  in  sucli  action,  in  case  the  jury 
should  find  tbe  diimnges  to  be  under  the  value  of  404., 
shall  not  recover  <>r  oblaiii  more  coats  of  suit  than  the 
damagee  so  found  shall  amount  unto."  But,  in  tbe  present 
case,  from  the  operation  of  the  rule  of  H.  T.  4  Will.  4. it 
1  could  arise  in  the  present  stale 
freehold.     The 
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mtended  to  be  denied,  must  be  traversed  specially."    This         1837- 
mrgument  was  supported  by  the  decision  of  the  Court  in      duhhagb 
the  case  of  Hughes  v.  Hughes  (a),  where  it  was  held,  that  ^' 

since  the  new  rules,  under  the  plea  of  Not  guilty,  in  tres- 
pass quare  clausum  fregit,  the  plaintiff  is  entitled  to  full 
costs,  though  the  damages  recovered  are  less  than  40^.9 
and  there  is  no  certificate  of  the  judge  under  the  22  & 
28  Car.  2,  c.  9.  The  case  of  Smith  v.  Edwards  (&),  was 
to  the  same  effect* 

Cur.  adv.  vult. 

After  term,  the  Court  gave  the  following  direction  to 
the  prothonotary : — "  The  Court  have  considered  this  case, 
and  are  of  opinion  that  the  plaintiff  is  not  entitled  to  costs 
without  a  certificate  under  the  statute  of  Car.  2,  and 
therefore  the  rule  for  directing  the  prothonotary  to  tax  his 
costs  must  be  discharged,  but  without  costs." 

Rule  discharged  without  costs. 
(a)  Ante,  Vol.  4,  p.  632.  (6)  Ante.  Vol.  4,  p.  621. 


Bettley  r.  M'Legd. 

jLALFOURD,  Serjt.,  and  R.  V,  Richards^  shewed  cause  if  a  witness 

•  •        • 

against  a  rule  nisi  obtained  by  Platty  for  setting  aside  the  .d^q^Vum" 

verdict  in  this  case,  on  the  ground  of  its  beini;  against  ^rom  one  party 

^  ^      ^  iox  his  expenses 

evidence.     It  was  an  action  to  recover  from  the  defendant  on  being  sub- 

tfae  costs  of  the  day,  which  the  plaintiff  had  been  compelled  he  consenu  to 

to  pay,  in  consequence  of  the   defendant  neglecting  to  J*^?J '  shiiUng 

attend  the  trial  of  a  cause  pursuant  to  his  subpoena.     The  ^i<^  h"  >ub- 

plaintiff,  in  his  declaration,  alleged  that  at  the  time  when  serred  by  the 

the  writ  of  subpoena  was  served  upon  the  defendant,  he  he^wSrstmie 

waa  paid  **  a  certain  sum  of  money,  to  wit,  the  sum  of  one  ^**^*«  ^°  •*» 

,    *^  .  ji  9  action  by  the 

shilling,  being  a  reasonable  sum  of  money  for  his  costs  latter,  if  he  dors 

and  charges  in  and  about  his  attendance  as  a  witness,  g^n*  to"the "'" 

according  to  the  tenor  and  effect  of  the  said  writ  of  sub-  "\g«ncyofihe 


CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

poena."  The  deremlant  pleatled,  that  when  the  writ  of 
aabpeenft  was  served  on  liim,  a  leasonable  sum  was  not 
paid  or  tendered  to  him.  The  pUintiiF,  in  his  replication, 
joined  issae  on  this  plea.  At  the  trial,  it  was  proved  on 
behalf  of  the  plaintiff,  tliat  when  the  defendant,  who  re- 
lided  at  Camberwell,  was  served  with  a  subpcena  requiring 
him  to  attend  at  the  sittings  at  Guildhall,  the  pUiniiff's 
attorney  tendered  him  a  guinea  for  his  expenses.  He  then 
Stated  that  the  defeudaiit  in  the  action  had  already  served 
him  with  a  subpoena,  and  [laid  him  a  guinea  for  Iiis  ex- 
penses. The  attorney  ilien  asked  him  whether  he  would 
be  satisfied  by  receiving;  a  sliilling.  The  defendant  ac- 
ceded to  this,  and  received  the  s,liilling  with  the  plaintifTs 
Bubpcena.  In  summing  up,  Tiiifhl,  J.  C,  told  the  jurj-, 
thatif  this  evidence  were  believed  they  ought  to  find  in 
favour  of  the  jilaintilf.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  present  rule  was  obtained.  Against  the 
rule,  it  was  contended  tliat  the  shilling  paid  to  the  defend- 
ant,  under  the^e  circumstances,  mu^^t  be  considered  as  a 
reasonable  sum  for  his  expenses  as  a  witness.  In  the  case 
of  Benton  v.  Sc/riwit/cr  (a),  the  miirginal  note  was,  "  If 
the  plaintiff  subposna  witnesses,  ami  retminerate  them  ac- 
cordingly, who  have  been  previously  subptcnaed  by  and 
received  their  expenses  from  the  defendant,  n  hich  circum- 
stance    tliey  concealed   from  tlic  plaiiititT,  the  Court  win 


M'Leod. 
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Plaii  and  W.  H.  Walson  supported  the  rule,  and  sub-         18S7. 
mitted  that  a  shilling,  under  such  circumstances,  was  not  a       bbttley 
Teasonable  sum  for  the  expenses  of  the  witness  ;  and  the  v. 

pbHntifF  could  have  no  right  to  avail  himself  of  a  payment 
made  by  scHne  other  person  in  order  to  makeup  a  reason- 
able sum.  With  respect  to  any  supposed  dispensation  on 
the  part  of  the  defendant  with  receiving  a  proper  sum  for 
Ins  expenses,  that  ought  to  have  been  alleged  in  the  de« 
ckuration. 

TiNDAL,  C.J. — The  defendant  pleaded  that  the  plaintiff 
did  not  pay  or  tender  to  him  a  reasonable  sum  as  his  ex- 
pensea  in  attending  as  a  witness.  The  plaintiff  replied 
that  a  reasonable  sum  was  tendered.  A  witness  is  certainly 
entitled,  on  being  served  with  a  subpoena,  to  have  a  rea- 
sonable sum  paid  or  tendered  to  him  in  respect  of  his  ex- 
penses in  going  to  the  place  of  trial,  attending  there,  and 
returning  home,  in  order  to  entitle  the  party,  on  whose 
behalf  he  is  served,  to  bring  an  action  against  him  for  not 
obeying  the  writ.  The  question  here  was,  whether  a 
reasonable  sum  was  given  or  tendered  to  him  on  his  being 
served*  In  my  opinion  the  words  ''  reasonable  sum," 
under  such  circumstances,  do  not  mean  all  the  expenses 
to  which  a  witness  may  be  subjected  in  going  to,  at- 
tending at,  and  coming  from  the  place  of  trial,  but  all 
that  he  will  be  liable  to  expend  after  exhausting  what  he 
may  have  received  from  the  opposite  party.  Here,  the 
witness  had  received  a  guinea  from  the  defendant  before 
be  was  subpoenaed  on  the  part  of  the  plaintiff,  and  it  was 
only  necessary  for  him  to  go  from  Camberwell  to  London* 
His  accepting  the  shilling  under  these  circumstances,  and 
stating  that  it  would  satisfy  him,  amount  together  to  an 
admission  that  a  shilling  was  a  reasonable  sum.  The  pre- 
sent rule  must,  therefore,  be  discharged. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

Rule  discharged. 


U.VCTICE,  C,  P. 


Henp.Y  and  Anollie 


In  in  ution        AsSUMPSlT  on  a  bill  of  exclianffe  acainst  the  drawer, 
by  ibc  indonee    ,  "       " 

■guail  the 
drawer  of  a  Ull 


The  declaration  alleged  t)iat  "  llie  ilefentlant,  on  ilie  15tli 

of  March,  IKSfi,  made  his  bill  uf  exchange  in  nriting,  and 

"^Ml'"''™    *l'"'''^  *1>^  ^i*""^  t"  ''"^  James  Pearson,  and  thereby  re- 

promite  to  pa;    quired  the  said  James  Pearson  lo  pay  to  the  order  of  the 

bjr  lh<  drawer,     j^f^p^ig^j  gy;_  jy^   jq^/    f^^^^.  ,„onths  after  the  date  thereof, 

which  period  hus  now  eln]>scd;  and  the  defendant  tlien 

indorsed  the  said  bill  to  the  plaintiif^^ ;  and  the  said  James 

Pearson  did  not  pay  the  said  bii!,  allhough  the  same  wa? 

presented  to  him  on  the  day  that  it  bi-'canie  due,  whereuf 

the  defendnnt  then  had  notice."     To  lliis  declaralion  tlie 

defendant  demurred,  on  the  groiind   that   no  promise  lo 

pay  by  the  defendant  >v:is  alleged, 

Whitehurst  supported  the  demnrrer,  and  contended  that 
the  declaration  was  bad  on  special  denuirrer  nitlioiit  ;i[i 
allej<ation  of  a  promise  or  agreement  on  the  part  of  tiie 
drawer  to  pay  ;  and  he  ciled  MoiinlJ'oril  v,  I]orto>i[ti),  and 
Starkey  v.  Cheescvmn  {h). 


Alarlin,  in  support  of  the  declaration,  contended  that 
n  action  againsi  the  drawer  and  agiiinst  the 


BURBIDQE. 
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a*<tfe  by  implication  of  law  to  pay  in  case  of  the  acceptor         1837. 
failing  so  to  do.    That  promise,  I  am  of  opinion,  ought  to  be  ' 

XIENR  K 

alleged  in  the  declaration.    In  Mr.  Justice  Bayleys  Book  v, 

on  Bills,  p.  408,  he  observes,  with  respect  to  the  allegation 
of  a  promise  to  pay,  that  "  this  clause  is  unnecessary  in  an 
action  against  either  the  acceptor  of  a  bill  or  the  maker  of 
a  note,  and  it  may  be  doubted  whether  it  is  essential  in 
any  other;'*  and  Lord  Holt  observed,  after  judgment  by 
default,  that  the  drawing  amounts  to  a  promise.  But 
neither  of  these  dicta  amounts  to  a  decision,  that  if  the 
objection  is  taken  on  special  demurrer  it  would  not  be 
good.  I  am  of  opinion  that  the  plaintiff  in  this  action 
ought  to  have  alleged  a  promise  to  pay  by  the  defendant. 

Park,  J.,  and  Yaughan,  J.,  concurred. 

Judgment  for  defendant. 


HOLLIDAY  V.  LaW£S. 

ATCHERLEY,  Serjt.,  shewed  cause  against  a  rule  Anaffida?itof 
nisi  obtained  by  Wilde,  Serjt.,  for  delivering  up  the  bail-  aucioge  any 
bond  to  be  cancelled,  on  the  ground  of  irregularity.     The  ^"^"JTIthe 
alleged  irregularity  was  twofold  ;  first,  that  the  defendant  plaintiff  and 

the  defendant! 

had  been  arrested  a  second  time  in  respect  of  the  same  or  the  meant 
cause  of  action,  without  a  judge's  order  for  that  purpose,  posseued  t^ 
Secondly,  on  account  of  a  defect  in  the  afiidavit  of  debt.  **  ^*"®'  ''j*** 

•^ '  respect  to  the 

With  respect  to  the  former  objection,  it  had  clearly  been  ^«b^ 
waived,  as  it  was  sworn  that  the  defendant's  attorney  had  taking  to  put 
undertaken  to  put  in  bail  for  his  client.     With  respect  to  ISe^'obSn* 
the  second  objection,  that  was  equally  untenable.     The  toa^cond 

arresty  for  the 

terms  of  the  afiidavit  were,  '^  William  James  HoUiday,  of  same  cause  of 

,  soap  manufacturer,  maketh  oath  and  saith,  that  rjudge*rorder. 

Thomas  Lawes  is  justly  and  truly  indebted  to  John  Hol- 
liday  in  119/.  and  upwards,  for  money  paid  by  the  said  J. 
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1837.  Hoilidny,  for  tli<;  use  of  tiiti  said  Tliomns  Lawes,  at  his 


HOLLIDIT 


quest."  It  was  olijecled  to  tliis  iiftidiivit,  tliat  no  connfxiun 
was  shewn,  on  (lie  face  of  it,  between  tlie  deponent  anil 
the  plaintifTin  tlie  action,  from  uhicli  it  corild  be  Inferred 
that  the  person  making  the  jiftidavit  had  suDieicnt  know- 
ledge of  the  jdaiiitlir^i  iifTuns  to  enable  him  to  swear  to  the 
existence  of  the  alleged  debt;  nor  were  the  means  of  his 
knowledge  stated,  t'h^ttwas  noi,  however,  necessary,  if 
the  deponent  swore  positively  that  the  debt  existed.  He 
cited  Brown  v.  D.-ivh  [u],  Piclers  v.  Lttt/(ies{b),  /indrioni 
V.  Morgan  (c),  S/iorl  v.  Cnmpbell  [tl],  and  King  v.  Lord 
Turner  {e).  In  the  lii^t  case  it  was  expressly  held,  that  it 
is  sufficient  for  anutlicr  person  to  swear  that  the  defendant 
is  justly  and  truly  indebted  (o  tlie  plaintiff  in  order  to  bold 
the  former  to  bail,  even  tbougb  the  deponent  does  not  de- 
scribe himself  in  the  afliilavit  to  be  the  a^ent  or  servant  of 
the  plaintiff. 

H'ilde,  Serjt.,  in  support  of  the  rule,  contended  that  tlie 
affidavit  should  disclose  tbe  means  of  knowledge  possessed 
by  the  deponent,  unless  it  was  shewn  by  some  writing  that 
the  debt  existed  or  the  jdaintilf  was  resident  out  of  Eng- 
land. In  this  point  of  view,  nearly  all  the  cases  cited  on 
tbe  other  side  were  distinguisliubic  from  the  present. 
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be  taken.     With  respect  to  the  other  objection,  I  think  it         1837. 
was  waived  by  the  undertaking  to  put  in  bail. 


Park,  J»,  Gaselee,  J.,  and  Vauohan,  J.,  concurred. 

Rule  discharged. 


hollidat 
Lawei. 


Knight  r.  Woore. 

JK.  V.  RICHARDS  shewed  cause  against  a  rule  nisi  in  an  action 

obtained  by  Whately,  for  reviewing  the  taxation  of  the  defendant  jm- 

prothonotary.     It  was  an  action  of  trespass.     The   de-  ^  .  ^  of  way* 

fendant  pleaded — first,  Not  guilty ;  and  secondly,  justified  *** 'J'JjJJ/*'*' 

tbe  alleged   trespass   under  a  right   by   the   defi^ndant  The  jury  found 

as  an  inhabitant  of  Monmouth,  on  foot  and  with  horses  ^^j^  f^e  goods, 

to  pass  and  repass  over  the  plaintiflf's  close,  for  the  pur-  J*'  ^*  ^®^*^" 

pose  of  carrying  water  and  goods  from  the  river  Wye.  water:— Hetf, 

The  jury  found  in  favour  of  the  defendant  as  to  the  right  dant  waa  en- 

of  way  to  get  water,  but  not  to  take  goods,  from  the  river  ™^rjU*cMU 

Wye.     A  verdict  was  afterwards  entered  according  to  this  o^  ^^^  cause,  as 

^  ^  be  had  sub- 

finding.     On  taxation,  the  prothonotary  refused  to  allow  stantiaiiy  suc- 

Ae  defendant  the  general  costs  of  the  cause,  or  of  tbe  wit-  ^^^he  costs  of 

nesses  who  had  given  evidence  both  as  to  the  right  of  bring-  '^l?**^  ^^ua 

iDg  goods  as  well  as  bringing  water.   This  taxation,  it  was  to  both  issues. 

submitted,  was  right.    In  the  case  of  Larnder  v.  Dick  (a), 

the  Court  held  that  where  some  issues  are  found  for  the 

plaintifi*,  and  some  for  the  defendant,  the  latter  is  entitled  to 

tbe  costs  of  the  issues  found  for  him,  but  not  to  the  general 

casts  of  the  cause,  or  to  the  expenses  of  his  own  witnesses, 

unless  their  evidence  related  exclusively  to  the  issues  found 

for  him.    Again,  in  the  case  of  Richards  v.  Cohen  (b),  the 

marginal  note  was,  ^*  Where  a  plaintiff  succeeds  on  one  of 

several  issues,  and  the  defendant  succeeds  on  the  others, 

bat  the  defendant's  witnesses  are  as  necessary  on  the  issues 

(a)  Ante,  Vol.  2,  p.  333.  (b)  Ante,  Vol.  1,  p.  533. 
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found  ngainat  Iiim  as  on  the  issues  found  for  him,  the  plain- 
tifTwill  be  entitled  to  the  costs  of  all  his  witnesses  upon  the 
issues  found  for  liim,  and  the  defendant  to  none  of  his." 
The  defendant,  by  his  mode  of  pleading,  had  set  up  a 
right  much  more  extensive  than  he  was  able  to  prove. 
The  plaintiff  was  thus  forced  to  proceed  to  the  assizes  in 
order  to  limit  that  light.  In  this  he  was  successful,  and 
therefore  had  succeeded  on  what  was  the  substantial  ques- 
tion between  ihe  parties.  This  entitled  him  consequently 
to  the  general  costs  of  the  cause,  and  ahu  to  the  costs  of 
those  witnesses  tvho  were  called  on  that  issue  on  which  the 
plaintitThad  succeeded,  but  who  had  also  given  evidence 
on  the  other  issue  on  which  he  had  not  succeeded. 


1 


W&aleley,  in  support  of  the  rule,  contended  that  in  the 
two  cases  cited  tlie  decision  of  the  Court  had  proceeded 
on  Ihe  fact  of  the  plaintiO'  succeeding  on  what  was  the 
substantial  merit  of  the  issue.  In  this  case  the  defendant 
had  succeeded  on  what  was  the  substantial  question  raised 
between  the  parlies.  The  real  question  in  dispute  was, 
whether  the  defendant  had  a  right  to  approach  the  river 
over  the  plaintil!"s  close.  Whether  he  did  this  for  the 
purpose  of  bringing  water  or  carrying  goods  wsb  immaterial. 
But  the  decision  of  the  jury  had  established  his  right. 
He  cited   Frankum  v.  Lord  Falmouth  (a),  and  Eades  v. 
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hindered  by  the  plaintiff  from  making  use  of  the  way  1837- 
either  for  the  carriage  of  goods  or  of  water,  the  jury  have, 
by  their  finding,  rendered  him  substantially  the  successful 
party  in  the  cause.  He  is,  therefore,  entitled  to  the  gene* 
nl  costs  of  the  cause.  Then,  being  entitled  to  the  general 
coBts  of  the  cause,  he  is  entitled  to  the  costs  of  the  wit- 
nesses called  in  support  of  the  issue  on  which  he  has  suc- 
ceeded, although  they  may  also  have  given  some  evidence 
on  the  other  issue.  The  present  case  may  be  considered 
MB  the  converse  of  Richards  v.  Cohen.  There  the  plaintiff 
having  succeeded  on  the  substantial  issue  in  the  cause, 
and  the  defendant's  witnesses  being  necessary,  both  on  the 
issues  on  which  he  had  succeeded  as  well  as  those  on  which 
he  had  failed,  the  Court  was  of  opinion  that  the  defendant 
was  not  entitled  to  the  costs  of  any  of  his  witnesses. 

Park^  J.,  Gaselee,  J.,  and  Yaughan,  J.  concurred. 

Rule  absolute. 


Ranson  v.  Dundas  and  Another. 

wtILDE,   Serjt.,  obtained   a  rule  nisi  requiring  the  Under  the 
plaintiff  to  shew  cause  why  the  judgment  signed  in  this  l,^s^'^*^^^* 
case  should  not  be  set  aside  for  irregularity,  or  amended  entering  up 

-  judgment  for 

by  striking  out  so  much  of  it  as  related  to  the  award  of  costs,  pursuant 
costs,  or  why  the  taxation  of  costs  should  not  be  reviewed,  certificate* V  * 
proceedings  upon  the  judgment,  and  the  writ  of  error  no*  entitled  to 

*^  or  ,1       o  '  costs  incidental 

brought  thereon,  being  in  the  mean  time  stayed.     A  rule  to  entering  up 

•  •  i*  •  •     1  f\  r^    J        ^/>       ^^    t^e  judgment. 

nisi  for  entermg  up  judgment,  pursuant  to  9  G.  4,  c.  22,  s.  63, 
for  costs  incurred  in  prosecuting  a  petition  of  the  plaintiff's 
against  the  return  of  the  defendants  as  burgesses  for  the  bo- 
rough  of  Ipswich  had  been  obtained.  The  sum  specified  in 
the  Speaker*s  certificate  was  the  sum  mentioned  in  the  rule, 
nothing  being  said  as  to  the  costs  of  the  suit.  Cause  was 
VOL.  y.  K  K  JO.  p.  c. 


«« 
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shewn  against  this  rule,  and  it  was  ultimately  made  absolute. 
On  taxation  before  the  prothonotary,  be  alloweil  llie  sum 
of  121.  5e.  for  costs  of  the  cause ;  2641,  \s.  5d.  for  costs  of 
the  rule  to  enter  up  judgment ;  and  20/.  13s.  •W.  for  costs 
of  the  plaintiiF's  appearance  in  the  first  instance,  when  the 
defendant  applied  for  leave  to  enter  a  suggestion  upon  the 
roll.  The  judgment  was  afterwards  entered  up,  both  for 
the  amount  of  the  sum  mentioned  in  the  Speaker's  certi- 
ficate, and  for  the  costs  uUowed  by  the  protiionolary. 
Subsequently,  a  writ  of  error  was  sued  out  by  the  defend- 
ants, and  a  rule  for  its  allowance  served. 

Talfourd,  Serjt.,  IJiil,  and  Autltii,  shewed  cause,  and 
cited  Tffiev.Gloele(a),  Mayor  of  Plymouth  v.Werring{b), 
The  College  of  Physicians  \.  Harrison  (c),  Norlh  v,  Wat- 
gate  ((/),  Magrave  v.  While  (e),  and  Gurney  v.  Gor- 
ilonif). 

mide,  Serjt.,  Sir  W.  Follell,  and  R.  V.  Richards,  sup- 
ported tlie  rule,  and  cited  Sharp  v.  Warren  (g),  Rex  v. 
Coinmissioners  of  Flodivold  Inctosure  (A),  and  Bate  v. 
Hodgeits  (i). 

Cur.  adv,  vult. 


TiNHAL,  C.  J. — The  rule  in  this  case  calls  upon   the 
plaintiffs -to  shew  cause  why  the  judgment  entered  up  by 
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upon  shewing  cause  before  us,  the  argument  on  both  sides 
has  been  principally  confined  to  the  question — in  fact  the 
real  question  between  the  parties — whether  the  plaintiBTs, 
who  have  signed  their  judgment  in  an  action  of  debt  under 
8.  63  of  the  9  Geo.  4,  c.  22,  are  entitled  to  sign  judgment 
for  costs  in  such  action,  or  are  limited  simply  to  the  amount 
of  the  sum  mentioned  in  the  Speaker's  oertificate.  Tha 
sixty-third  section  of  the  last-mentioned  statute  \9  bor« 
rowed  from  the  thirteenth  section  of  the  5S  Geo.  8,  c.  71, 
with  which  it  agrees  in  substance;;  before  which  last-* 
mentioned  statute,  the  remedy  for  costs  and  expenses  cer* 
tified  by  the  Speaker,  was  governed  by  the  twenty-thirdi 
section  of  the  38  Geo.  3,  c.  52,  and  directed  to  be  by 
action  of  debt  in  any  of  his  Majesty's  Courts*  of  Record 
at  Westminster ;  in  which  action  it  was  provided  that  it 
should  be  sufficient  for  the  plaintiff  to  declare  that  the  de** 
fendant  was  indebted  to  him  (in  the  sum  to  which  the 
costs  and  expenses  Ascertained  in  manner  aforesaid  should 
amount),  by  virtue  of  that  act :  and  it  was  provided,  that 
the  certificate  of  the  Speaker,  under  his  signature,  of  the 
amount  of  such  costs  and  expenses,  together  with  an  ex,t 
amined  copy  of  the  entries  of  the  journals  of  the  Housa 
of  the  resolution  of  the  select  committee,  should  be  deemed, 
full  and  sufficient  evidence  in  support  of  such  action  of 
debt.  And  an  express  provision  follows,  that  no  wager  of 
law,  or  more  than  one  imparlance  should  be  allowed,  "  am} 
that  the  party  in  whose  favour  judgment  should  be  given 
in  any  such  action,  should  recover  his  costs."  It  is  Qb* 
vious,  therefore,  that  a  trial  of  the  action  of  -debt  by  4 
jury  was  contemplated  by  the  Legislature,  for  provision  i^ 
made  to  take  away  the  trial  by  wager  of  law  ;  and  although 
a  form  of  declaration  is  given  by  the  statute,  so  i|s  to  re* 
lieve  the  plaintiff  from  all  difficulty  in  that  particular,  yet, 
under  the  general  issue  of  nil  debet,  or  by  means  of  special 
pleading,  very  great  impediments  might  have  been  thrown 
in  the  way  of  the  plaintiff's  recovery,  and  points  rais^  ^ 

K  kS 
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to  the  regularity  or  legality  of  llie  proceedings  in  Parlia- 
ment, either  by  the  prodiiciioii  oi'  evidence  before  the 
jury,  or  by  means  of  bills  of  exceptions,  or  by  pleading  to 
tbe  declaration.  It  is  further  obvious,  that  the  Legisla- 
ture thought  it  necessary  to  provide  for  costs  by  a  special 
enactment,  and  that  the  enactment  is  so  framed  as  not 
only  to  give  costs  to  the  plaintifT,  but  to  the  defendant 
filso,  in  case  the  plaintiff  failed  in  recovering  his  debt. 
The  statute,  therefore,  of  the  CtS  Geo.  3,  &  9  Geo.  4,  in- 
troduced an  entirely  new  remedy,  and  conferred  a  new  and 
very  great  benefit  on  the  plaintiff.  For,  after  these  sta- 
tutes, the  defendant's  plea  was  taken  from  him;  he  could 
neither  have  any  trial  of  the  fact  before  a  jury,  nor  raise 
any  point  of  law  upon  the  record.  The  certificate  of  the 
nmount  of  costs  and  expenses  by  the  Speaker  is  directed 
to  have  the  force  and  eH'ect  of  a  warrant  to  confess  judg- 
ment ;  and  the  Court  is  directed  upon  motion,  and  on  the 
production  of  such  certificate,  to  enter  up  judgment  in 
favour  of  the  plaintiff  named  in  such  certificate  for  the 
sum  specified  therein  to  be  due  from  the  defendant ;  "  in 
like  manner  as  if  the  defendant  had  signed  a  warrant  to 
confess  judgment  in  the  said  action  to  that  amount."  If 
the  question,  therefore,  had  rested  merely  on  this  com- 
parison between  tlie  new  and  the  former  provision,  the  in- 
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it  a  reasonable  inference,  that  under  the  new  mode  of  re-  18d7« 
covering  the  amount,  it  was  intended  the  plaintiff  should 
forego  his  claim  to  costs,  as  the  price  for  the  greater  facip 
lity  and  certainty  of  obtaining  his  demand ;  and  we  think, 
even  if  such  inference  is  not  to  be  drawn,  the  silence  of 
the  new  statute  as  to  costs  makes  that  subject  a  casus 
omissus,  and  that  we  have  no  authority  to  supply  it*  But, 
on  another  and  perfectly  distinct  ground,  we  think  we  have 
no  power  to  give  judgment  for  costs.  This  is  a  statutory 
power  given  to  the  Court  to  enter  up  a  judgment,  and  the 
terms  of  such  power  must  be  strictly  followed.  The  cer- 
tificate by  the  Speaker  is  declared  to  '*  have  the  force  and 
effect  of  a  warrant  to  confess  judgment,  and  the  Court  is 
directed  to  enter  up  judgment  in  favour  of  the  plaintiff, 
for  the  sum  specified  therein  to  be  due  from  the  defend- 
ant." This  gives  an  authority  expressly  to  enter  up  judg- 
ment for  the  very  sum  mentioned  as  the  amount  of  the 
debt,  and  no  more.  But,  the  clause  directs  the  judgment 
to  be  entered  up  *^  in  like  manner  as  if  the  defendant  had 
signed  a  warrant  to  confess  judgment  in  the  said  action  to 
that  amount."  Now,  the  statute  cannot  be  more  safely 
construed  than  by  considering  what  would  be  the  course 
of  proceeding  if  the  defendant  had  actually  signed  a 
formal  warrant  of  attorney  to  confess  judgment  in  the 
action  to  the  amount  of  the  sum  mentioned  in  the  Speaker's 
certificate,  and  the  plaintiff  had  entered  up  his  judgment 
under  such  warrant  of  attorney.  In  that  case,  it  is  the 
well-known  course  of  practice  of  the  Courts,  that,  the 
warrant  of  attorney  being  silent  as  to  costs,  the  judgment 
would  have  been  entered  up  for  the  sum  specified  as  the 
debt,  and  for  no  more.  It  has  been  urged  in  the  course 
of  argument,  that  it  would  be  unjust  that  the  plaintiff 
should  suffer  by  a  vexatious  and  expensive  opposition  to 
his  entering  up  judgment.  But,  in  answer  to  this,  it  should 
be  recollected,  that  there  is  nothing  in  the  statute  which 
deprives  the  Court  of  its  inherent  authority  to  fix  the  de- 
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fendant  with  the  payment  of  costs  on  a  vexatious  oppost- 
^on  to  a  rule  for  entering  up  the  judgment;  such  costs, 
howCTer,  not  forming  part  of  the  judgment  itself,  but 
btting  one  of  the  terms  on  which  the  rule  is  made  absolute. 
We  think,  therefore,  that  so  much  of  the  rule  as  relates 
totbeamendingoflhc  judgment  by  striking  out  the  award 
of  costs,  must  be  made  absolute,  and  the  residue  dis- 
charged. 

Rule  absolute  accordingly. 


PnvMdingi  (0 
be  Uhen  on  « 


origlnaUj  it 
U  compel  >n 
appeuuice. 


Veke  and  Others  v.  Gowak. 

rrlLDB,  Serjt.,  shewed  cause  against  a  rule  nisi  ob- 
tained by  R.  V,  Richards,  for  setting  ai^ide  proceedings  to 
outlawry.  The  uhjection  was,  that  the  distringas  on  which 
they  were  founded  had  been  originally  sued  out  for  the 
purpose  of  compelling  an  appearance.  The  notice  at  the 
foot  of  the  distringas  was  in  these  terms : — "  Mr.  Thomas 
Gowar, — Take  notice  that  I  have  this  day  distrained  on 
your  goods  and  chattels  in  the  sum  of  40s.,  in  consequence 
of  your  not  having  appeared  in  Court  to  answer  to  said 
John  Vere,  Francis  Sapte,  and  William  Bunbury,  accord- 
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Per  Cmiam. — ^We  think  that  according  to  the  form  of 
the  distringaa  given  in  the  schedule  of  the  Umformity  of 
Process  Act«  the  plaintiff  most  make  his  election  as  tp 
whether  he  intends  to  proceed  to  oudawryj  or  merely  to 
compel  an  appearance^  at  the  time  he  issues  tb«  writ  of 
distringas.  He  has  no  right  to  issue  the  writ  for  ofie  pur- 
poiCy  and  afterwards  make  use  of  it  for  another.  In 
Fraser  v.  Case  (a),  this  Court  heldj  that  under  2  &  3  Will*  4f, 
c.  39,  8«  3,  a  distringas  must  be  issued  either  to  compel  an 
appearance  or  for  the  purpose  of  outlawry,  but  not  in  the 
•kemative.  The  proceedings  to  outlawry  consequently 
were  irregular,  and  must  be  set  aside.  The  present  rule 
will  therefore  be  absolute. 


Rule  absolute. 


(«)  Ante,  Vol.],  p. 725, 


Weymouth  v.  Knipe. 

C/jRO^D£JR  shewed  cause  against  a  rule  obtained  by  TheCouitbas 
Petersdorfff  for  referring  the  plaintiff^s  bills  to  taxation,  refc^an  attor- 
It  was  an  action  brought  by  the  plaintiff,  who  was  an  at-  J!!^*^" 'j 
tomey,  for  aeency  by  him  for  the  defendant,  who  was  also  pendentiyof  the 

r,,/   ^  1      ,  .  2  Geo. 2,  c.  23; 

an  attorney.    The  Court  had  no  power,  it  was  now  con-  and  as  the 
tended,  to  direct  an  attorney's  bill  to  be  taxed,  where  it  ukCT^nu*^^' 
was  for  agency,  as  the  2  Geo.  2,  c.  23,  s.  23,  only  had  re-  5'**»  °«^  <>f  *• 

.  •  .  ,  former  statute, 

ference  to  cases  of  attornies  and  lay  clients.     Besides,  the  they  cannot  be 
12  Geo.  2,  c.  18,  s.  6,  in  terms  excluded  claims  for  fees,  tLation,  ai- 
charges,  and  disbursements,  "due  from  any  attorney  or  JJ°^**^ 
solicitor  to  any  other  attorney  or  solicitor,  or  clerk  in  their  amount. 
Court.**    Independent  of  these  statutes,  the  Court  had  no 
original  jurisdiction  to  refer  an  attorney's  bill  to  taxation. 
In  WilsoH  V.  Gutieridge  (a)  the  Court  said,  "  We  have  a 

(«)  3  B.  &  C.  157. 
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1637.         paramount  jurisdiction,  independently  of  the  etatute,  to 
xveTmou        "'^'"  *"  attorney's  bill  for  taxation."     But  in  Dagley  v. 
"■  Kentish  («),  and  in  Clullerbuck  v.  Combes  (6),  the  Court 

was  of  opinion  that  there  was  so  much  doubt  as  to  the 
I  original  power  of  the  Court  that  it  would  not  refer  an  at- 

torney's bill  to  be  taxed  independently  of  the  statute.  In 
Howards.  Groom  (c),  Mr.  J.  Co/ertV^c  was  of  opinion  that 
the  Court  possessed  no  such  power. 

Wilde,  Serjt,,  and  Pelcrsdorff,  supported  the  rule,  and 
cited  WUdbore  v.  Bryan  ((/),  Inites  v.  Hake  [e),  and  Ex 
parte  Bearcrojt  (/). 

Per  Cariam. — We  think  that  otir  only  power  of  direct- 
iug  HI!  attorney's  bill  to  be  taxed  is  derived  from  the  sta- 
tute ;  and  by  the  statute  of  the  Id  Geo.  2,  c.  13,  b.  6, 
agents'  bills  are  taken  out  of  the  operation  of  the  former 
statute.  The  fact  oftlie  parties  being  litigants  before  the 
Court  does  not  make  any  diSerence.  The  present  rule 
must  therefore  he  discharged. 

Rule  discharged. 

(</)  8  Price,  677- 
(«)  2Cqx,  173. 
(/}  I  Doug.  200. 


HILARY  TERM,  7  WILL.  IV.  497 

and  paying  a  certain  annuity,  yearly  rent,  or  sum  of  30/.,  1837. 
bequeathed  by  the  said  will  to  the  defendant  Salter,  and 
charged  and  chargeable  on  the  said  freehold  premises ; 
and  because  the  sum  of  870/.,  part  of  the  said  annuity, 
yearly  rent,  or  sum  of  130/.  accruing  due  at  Christmas-day 
last,  was  unpaid  for  the  space  of  twenty  days  after  the  said 
Christmas-day,  the  same  having  been  lawfully  demanded, 
the  defendant  Salter  in  his  own  right  avowed,  and  the  other 
defendant  as  baiUffto  the  defendant  Salter  acknowledged, 
the  taking  the  said  goods  and  chattels  to  satisfy  the  said 
arrears,  according  to  the  purport,  tenor,  and  effect  of  the 
said  will. 

The  plaintiff  pleaded  in  bar,  and  secondly,  that  the  said 
distress  in  the  avowry  and  cognizanoe  mentioned,  was  not 
made  at  any  time  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  a  distress  for  the  arrears  of  the 
said  annuity,  yearly  rent,  or  sum  of  30/.  first  accrued  to 
the  defendant  Salter.  Thirdly,  that  it  was  not  made  within 
six  years  after  the  said  arrears,  in  respect  of  the  said 
annuity,  yearly  rent,  or  sum  of  30/.  first  became  due. 

To  the  second  plea,  the  defendants  replied,  that  so  far 
as  the  same  related  to  585/.,  part  of  the  money  in  the 
avowry  and  cognizance  mentioned,  the  distress  was  made 
within  twenty  years  next  after  the  time  at  which  the  right 
to  make  a  distress  for  the  said  sum  of  585/.,  and  every 
part  thereof,  being  the  arrears  of  the  said  annuity,  yearly 
rent,  or  sum  of  SO/.,  first  accrued  to  the  defendant  Salter. 
And  as  to  the  residue  of  the  second  plea  in  bar,  so  far  as 
the  same  related  to  the  residue  of  the  money  in  the  avowry 
and  cognizance  mentioned,  the  defendants  relinquished 
their  avowry  and  cognizance,  and  prayer  of  judgment,  so 
far  as  the  same  related  thereto.  And  to  the  third  plea, 
'the  defendants  replied,  that  the  distress  was  made  within 
six  years  next  after  the  arrears  in  respect  of  the  annuity, 
yearly  rent,  or  sum  of  30/.  first  became  due. 


CASES  ON  POINTS  OF  PRACTICC,  C.  P. 

Tbo  jury  found  a  special  verdict,  the  facts  of  which  will 
be  fouod  stated  in  the  judgment. 

Q-owder  argued  the  case  on  the  part  of  the  plaintiff. 
Bmtt  ftrgued  on  behalf  of  the  avowant. 

Cur.  adv.  vuIl 

Tindal,  C,  J.— The  question  which  has  been  argued 
before  ua,  arises  upon  a  special  verdict  found  on  the  second 
and  last  issues  raised  between  the  parties  to  this  action : 
the  second  issue  being  upon  the  question,  "  whether  the 
distress,  so  far  as  relates  to  585^,,  part  of  the  money  in 
the  avowry  and  cognizance  mentioned,  was  made  within 
twenty  years  next  after  the  time  at  which  the  right  to  make 
a  distress  for  the  said  sura  of  585/.,  and  every  part  thereof, 
being  arrears  of  tiie  said  annuity,  yearly  rent,  or  sum  of 
30/.,  first  accrued  lo  the  defendant  John  Salter;"  and  the 
last  issue  being  upon  the  question,  "  whether  the  distress 
in  the  avowry  and  cognizance  mentioned,  was  made  at  any 
time  within  six  years  next  after  the  arrears  in  respect  of 
the  said  annuity,  yearly  rent,  or  sum  of  SOL  first  became 
due."  Of  these  two  issues,  the  first  appears  to  us  to  be 
the  principal,  and,  indeed,  the  only  important  one :  for  if 
the  plaintiff  is  entitled  to  judgment  in  his  favour  on  that 
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pHyments,  to  commence  on  the  first  quarterly  day  of  pay^ 
ment  after  his  decease,  with  a  power  of  distress  if  the 
annuity  should  be  in  arrear  for  twenty  days  next  after  any 
quarterly  day  of  payment.  That  the  testator  died  in  1804, 
without  having  revoked  or  altered  his  wUl ;  and  that,  on 
the  17th  March,  1835,  the  defendants  distrained  for  870/., 
for  twenty-nine  years'  arrears  of  the  annuity  ending  at 
Christmas,  1834.  Upon  this  state  of  facts,  it  appears  that 
tbt  right  to  make  a  distress  for  the  annuity  first  accrued 
to  John  Salter,  the  son,  on  the  expiration  of  the  twenty 
days  next  after  the  first  quarterly  day  of  payment  subse- 
quent to  the  testator's  death,  that  is,  at  the  very  latest, 
some  time  in  April,  1805.  It  also  appears,  that  so  far  as 
Aere  is  any  allegation  on  the  record,  or  any  finding  by  the 
jury,  there  was  no  payment  or  receipt  of  the  annuity  by 
the  defendant  Salter,  before  the  distress  was  put  in,  in 
March,  1835;  for  it  was  then  put  in  by  the  defendant  for 
the  whole  of  the  arrears  since  the  death  of  the  testator. 
And  although  the  defendant  has,  by  his  own  voluntary  act, 
in  his  replication  to  the  plea  in  bar,  abridged  the  amount 
of  the  arrears  for  which  he  had  distrained  and  avowed, 
that  is,  firom  twenty-nine  years  to  nineteen  years  and  a 
half,  still  this  act  of  the  defendant  has  no  bearing  on  the 
&et  appearing  from  the  record,  that  no  distress  was  made 
for  twenty-nine  years  after  the  the  right  to  distrain  first 
accrued.  Now,  upon  reference  to  the  statute  3  &  4  Will  4, 
€•  S7,  it  appears  to  have  provided  two  distinct  periods  of 
limitation,  within  which  all  distresses  for  arrears  of  an- 
miities  must'  be  made,  the  two  periods  being  prescribed  in 
respect  of  claims  and  objects  in  their  own  nature  per- 
fectly dktinct*  The  second  section  contemplates  and  pro* 
vides  for  the  case  where  the  right  or  title  to  thfe  annuity 
itself  is  disputed,  and  directs  **  that  no  person  shall  make 
a  distress  for  any  rent  but  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  distress  shall 
have  first  accrued  to  the  person  making  the  same.*'    The 
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42n(I  section  contemplates  and  provides  for  the  case  where 
the  title  to  the  annuity  is  not  disputed,  but  the  distress  is 
made  for  arrears  due;  and  for  that  purpose  directs  "That 
no  arrears  of  rent  shall  be  recovered  by  any  distress  but 
within  six  years  next  aHer  the  same  respectively  shall  have 
become  due."  The  second  issue  arises  upon  a  plea  in  bar, 
framed  upon  tbe  second  section  ;  the  last  issue  arises  upon 
a  plea  in  bar  intended  to  be  framed,  though  not  accurately 
or  aptly  framed,  on  the  42nd  section.  Now,  with  respect 
to  the  second  issue,  it  is  manifest  that  the  facts  found  in 
the  special  verdict  will  bring  the  case  precisely  witbin  tlie 
provision  of  the  second  section  of  the  act,  unless  that 
section  is  to  be  governed  and  controlled,  not  simply  ex- 
plained and  constiued,  by  the  third  ;  that  is,  unless  the 
third  section  does  in  terms  exclude  from  the  operation  of 
the  second,  the  claim  of  any  person  whose  right  to  a  rent 
ia  derived  under  a  will,  by  reason  of  the  words  "  other 
than  by  will,"  which  are  found  in  the  third  section.  And 
when  this  case  was  originally  before  the  Court  upon  a 
motion  for  a  new  trial,  after  the  rule  had  been  made  abso- 
lule  upon  a  ground  perfectly  distinct  from  that  which  is 
now  before  us,  an  opinion  was  expressed  by  the  Judges 
then  in  Court,  that  the  present  case  was  excluded  from  the 
operation  of  the  second  section  by  reason  of  its  not  being 
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this  case  is  governed  by  the  second  section  of  the  statute^  1837. 
which^  under  the  facts  found  in  the  special  verdict^  affords 
a  bar  to  all  claim  and  title  to  the  annuity.  That  the  case 
must  have  been  governed  by  the  second  section^  if  that 
section  had  stood  alone^  cannot  be  doubted ;  and,  upon  a 
more  close  examination  of  the  third  section,  the  object  and 
intent  of  it  seem  to  us  to  be  no  more  than  this  :  to  explain 
and  give  a  construction  to  the  enactment  contained  in  the 
second  clause  as  to  **  the  time  at  which  the  right  to  make 
a  distress  for  any  rent  shall  be  deemed  to  have  first  ac- 
cruedy**  in  those  cases  only  in  which  doubt  or  difficulty 
might  occur ;  leaving  every  case  which  plainly  falls  within 
the  general  words  of  the  second  section,  but  is  not  included 
amongst  the  instances  given  by  the  third,  to  be  governed 
by  the  operation  of  the  second.  Many  reasons  concur  to 
shew  that  such  must  be  the  just  construction  of  the  act. 
In  the  first  place,  if  it  had  been  intended  that  the  third 
section  should  limit  the  application  of  the  second  to  those 
eases^  and  those  only,  which  are  enumerated  in  the  third, 
it  might  justly  have  been  expected  that  words  would  have 
been  employed  to  express  clearly  and  distinctly  such  an 
intention.  But  in  this  section  there  are  no  words  that  can 
be  said  directly  to  exclude  all  instances  except  those  enu- 
merated in  the  third  section.  Again,  if  the  words  *'  granted 
by  any  instrument  other  than  by  will"  were  to  be  held  to 
prevent  the  application  of  the  statutory  limitation  of  twenty 
years  to  claims  of  land  or  rent  granted  by  will,  it  would  be 
at  direct  variance  with  other  parts  of  the  statute ;  for  the 
instance  in  the  third  section,  immediately  following  that 
now  under  consideration,  which  provides  for  cases  of 
claims  in  respect  of  estates  in  reversion  or  remainder,  *'  or 
other  future  estates  or  interests,"  is  large  enough  to  com- 
prehend and  would  comprehend  all  executory  devises ; 
and  again,  section  40  expressly  provides  for  the  case  of 
any  legacy.  And  indeed,  the  words  "  by  any  instru- 
ment other  than  by  will**  carry  the  matter  no  further  than 
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if  the  tbird  section  had  proceeded  by  atlempting  to  enu- 
merate every  epecios  of  instrument  by  wlitch  an  estate  in 
land  or  rent  could  have  been  granted,  and  had  otnitled  to 
mention  a  will,  in  which  case  the  only  inference  that  could 
be  drawn  from  such  omission  would  have  been,  that  ihe 
case  not  being  enumerated  in  the  third  section,  fell  back 
upon  the  general  provision  contained  in  the  second.  In- 
deed, unless  this  is  held  to  be  the  true  construction,  the 
caee  which  is  likely  to  occur  perhaps  with  the  most  fre- 
quency, riz.  the  devise  of  an  estate  in  possession  in  land, 
or  of  an  estate  in  possession  in  a  rent  charge  first  created 
by  the  will,  would  be  altogether  unprovided  for  by  the 
statute.  For  the  third  class  of  instances  enumerated 
in  section  3,  deicribes  the  grant  to  be  "  by  a  person 
being  in  respect  of  the  same  estate  or  interest  in  the  pos- 
session or  receipt  of  the  profits  of  the  land,  or  in  the  re- 
ceipt of  the  rent,"  a  description  which  can  neither  apply 
to  the  case  of  a  devise  of  a  particular  estate  in  land,  or  of 
a  newly-created  rent ;  for  the  devisor  who  has,  by  his  will, 
carved  an  estate  in  land  out  of  the  estate  whereof  be  was 
seised,  can  never  be  said  to  have  been  possessed  in  respect 
of  the  same  estate  or  interest  as  that  claimed  by  the  devi- 
see; slill  less  can  the  devisor  wlio  creates  a  new  rent- 
charge  by  bis  will,  be  said  to  have  been  in  the  receipt  of 
the  rent.     The  case  therefore  under  discussion,  not  falling 
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there  being  but  one  avowry,  and  the  plaintiff  being  entitled  1837. 
to  judgment  on  the  issue  raised  on  one  of  bis  pleas  in  bar, 
the  avowant's  claim  to  a  return  of  the  cattle,  &c.,  is  com- 
pletely barred,  whatever  may  become  of  the  other  pleas  in 
bar*  Now,  taking  the  last  issue  as  if  it  stood  alone,  which 
appears  to  be  the  correct  mode  of  considering  the  question, 
and  applying  thereto  the  finding  in  the  special  verdict,  we 
think  it  appears  that  the  distress  was  made  within  six  years 
next  after  the  arrears  of  the  annuity  became  due.  For 
upon  the  last  issue  there  is  no  objection  made  to  the 
avowant's  right  or  title  to  the  annuity  itself,  but  simply  to 
the  amount  of  arrears  claimed  beyond  those  of  the  last  six 
years,  and  the  distress  was  evidently  made  within  time  for 
the  last  six  years.  We  therefore  think  the  verdict  on  the 
last  issue  must  be  entered  for  the  defendant ;  but  that 
upon  the  whole  record  the  judgment  must  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


Davis  and  Others  f .  Jones. 

x/l7AfFJR£F  applied  on  the  part  of  the  defendant  in  The  Court 
this  action  that   the  prothonotary  might  be  instructed  Iheprotho-^' 
to  enter  satisfaction  on  the  roll.     It  appeared  that  the  no^^cnte' 

*^  nbsfaction  on 

action  was  brought  by  the  plaintiffs,  who  were  five  in  theroUina 
number,  on  a  guarantee  for  1600/.,  when  a  verdict  was  only  of  five 
returned  for  the  plaintiffs.     He  now  produced  an  affi-  jj^n'^^*^ 
davit,  in  which  it  was  sworn  that  the  verdict  had  been  cofi*«n<»  ^- 

thoi^h  the  fiAh 

satisfied  long  ago,  and  that  all  the  plaintiffs,  except  one,  plaintiff  it  reu- 
had  expressed  their  willingness  that  satisfaction  should  be  Md^Jl^not  he* 
entered.    The  last-mentioned  person  was  in  America,  and  ^^>  ^^  ^ 

^  *  '  attorney  oon- 

his  consent  could  not  be  obtained.  lenti. 

TiNDAL,  C.  J. — How  many  years  has  he  been  there? 
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flitmfrey  salil  that  he  had  an  afHdavit  sworn  on  the  9th 
Juuiary,  1835,  by  the  defendant's  attorney,  in  vhicli  it 
was  stated  that  he  had  been  absent  since  1833. 

TiNDAL,  C.  J. — Why  do  you  not  obtain  his  consent  to 
the  entry  of  satisfaction  ? 

Huinfrey  said  that  there  was  a  dilHcuIty  in  finding  him. 

TiKDAL,  C.J. — This  plaintiff  in  fact  may  have  received 
no  satisfaction,  an<\  the  Court  therefore,  as  the  case  now 
elands,  cannot  grant  the  rule  prayed.  You  had  bettei 
make  some  inquiries  as  (o  his  agent. 


Hwmfrey  said  that  his  attorney  w 
satisfaction  should  be  entered. 


s  quite  willing  that  the 


TtNDAL,  C.  J. — But  the  attorney's  duty  ends  when 
judgment  is  signed.  You  hud  better  endeavour  to  obtain 
some  more  evidence,  and  then  come  to  the  Court. 

Rule  refused. 


,  vj;e^  „  Vff,^ 
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defendant  accepted  such  bills,  and  delivered  them  to  the  1837. 
plaintiff  Mary,  who  took  and  received  the  same  on  account  b^^.--.^ 
of  the  said  sum  of  276/.  13^.,  and  the  causes  of  action  in  «• 

respect  thereof.  Secondly,  as  to  the  residue  of  the  said 
•nm  and  interest,  that  after  the  31st  of  January,  18SS, 
while  the  plaintiff  Mary  was  sole,  the  defendant  paid  to 
the  said  Mary,  who  then  accepted  and  received  from  the 
defendant,  divers  monies,  to  the  amount  of  the  said  residue 
and  interest,  in  full  satisfaction  and  discharge  of  the 
aame. 

To  these  pleas  the  plaintiff  demurred,  and  the  defendant 
Joined  in  demurrer. 

Swann  supported  the  demurrer^  and  contended  that  the 
first  plea  was  no  answer  to  the  action^  as  the  accepting  a 
bill  of  exchange  could  not  be  considered  as  an  answer  to 
an  action  on  a  hondy  because  the  bond  was  a  debt  of  a 
higher  degree.  He  cited  Davis  v.  Gyde  (a).  Com.  Dig. 
Pleader,  2  W.  46,  and  Doe  d.  Gregson  v.  Harrison  {b). 
With  respect  to  the  second  plea,  that  was  bad  also,  because, 
being  a  plea  of  solvit  post  diem,  it  could  not  be  pleaded  to 
a  part  of  the  cause  of  action. 

Miller  supported  the  pleas,  and  submitted  that  the  effect 
of  th^m  was  to  shew  the  condition  of  the  bond  to  have 
been  satisfied. 

Per  Curiam. — ^We  think  the  pleas  cannot  be  supported. 
The  plaintiff  therefore  is  entitled  to  judgment. 

Judgment  for  plaintiffs, 
(a)  2  Ad.  &  £1.  624.  (b)  2  T.  R.  425. 


VOL.  V.  L  L  D.  P.  C. 


CABES  ON  POINTS  OF  PRACTICE,  C.  I 


8embl(,  ihit 
Iht  Unifmmliy 
of  Proctii  Act 
da«  no)  nSnt 
thi  time  mlhin 
vhich  itlarain 
thall  be  bound 


Brenton  r.  Lawrenci:.  ' 

J?.  V.  LEE  Ehewed  cause  ngainst  a  rule  which  bad 
been  obtained  by  Ball  on  a  previous  day  for  setting 
atiide  the  judgment  signed  in  this  case,  and  for  the 
payment  of  the  costs  incurred  by  the  defendant  subse- 
quent to  the  judgment.  The  question  which  arose  was, 
whether  since  the  Uniformity  of  Process  Act  ihe  practice 
of  the  Court  with  regard  to  the  time  of  pleading  by  at- 
torney-defendants was  altered.  The  declaration  in  ihe 
present  case  was  filed  on  the  30ch  November,  and  notice 
to  plead  within  four  days  served  on  the  defendant,  who 
was  an  attorney  living  out  of  town,  on  the  1st  December. 
Judgment  was  signed  on  the  Sth.  Before  the  Uniformitj 
of  Process  Act,  an  attorney-defendant  was  entitled  only  to 
four  days  to  plead,  even  though  living  more  than  twenty 
miles  from  London — Mann  v.  Fletcher  (a),  and  he 
submitted  that  the  Uniformity  of  Process  Act  had  not 
altered  the  practice  on  this  point,  and  referred  to  a 
case  of  Lewis  v.  Curt',  decided  in  the  course  of  ibe  pre- 
sent Term  in  the  Court  of  Exchequer,  in  which  the  pro- 
position which  he  supported  was  laid  down,  the  Coart 
saying  in  thiiC  case  that  the  act  merely  pointed  out  and 
cted  the  form  and  mode  of  commencing  actions^.    He 
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only  to  the  form  of  commencing  the  action.     I  think,         1837- 
however,  the  defendant  should  accept  the  terms  proposed.      brbnton 


J?al7  consented  to  accept  the  terms,  and  the  rule  was 
nade  absolute. 

Rule  absolute  accordingly. 


V. 

Lawebmcb. 


Dob  dem.  Moore  «•  Savage. 

ISA  DNDERS  applied  to  make  an  order  of  Mr.  Justice  a  mie  to  make 
Vimgkan  a  rule  of  Court.    The  order  was  that  defendant  [  JKwiS' 
should  be  at  liberty,  without  further  notice  to  the  plaintiff,  &«•  judgment 
to  enter  up  judgment  as  incase  of  a  nonsuit  if  the  plaintiff  nonsoit,  u  tbno- 
should  not  proceed  to  trial  at  the  sittings  after  Term.  inttu!ce;\ot, 
Plaintiff  had  made  default,  and  his  application  was  to  make  SJJU"|*^e"b^ 
it  a  rule  of  Court,  in  order  to  obtain  judgment  accordingly,  given  to  the 
The  only  question  was,  whether  the  rule  should  be  abso«  it  amnot  be 
late  m  the  first  in.t«.ce.  STt^Sf 

that  Jadgment 
-__.  i«i  thall  be  entered 

Park,  J. — Yes,  the  rule  must  be  absolute.  op,  md  execu- 


tion ittued. 


SoMnders  then  handed  in  his  papers,  but  the  prothono- 
tary  mentioned  that  his  brief  was  indorsed  also  for  judg- 
ment to  be  entered  up  and  execution  issued. 

Saunders  said  that  ex  gratia  notice  had  been  given  to 
d^  other  parties,  and  contended  that  these  terms  might  be 
included  in  the  rule. 

Park^  J. — That  must  be  the  subject  of  a  separate  rule. 

Rule  accordingly. 


l  l2 
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IS37. 


(ht  itnn 
Ulle  U  ii 


Doe  d,  Evans  c.  Rob. 
Hihedairor     iJtl^ANN  moved  for  a  rule  for  judgment  sgainst  the 
(UciiTiiioa  in     ctisual  ejector.   The  title  of  the  declaration  was  In  Mich^el- 
vmlluffid^V    "**'  Term,  in  the  8th  year  of  the  reign  of  the  King,  but 
the  notice  was  dated  the  20th  December,  1836, 

Park,  J- — Michaelmas  Terra  in  the  8tb  year  of  his 
Majesty's  reign  has  not  arrived.  You  c&nnot  have  the 
rale. 

On  aBubsequent  day  in  Term,  bowerer,  by 

pARS)  J* — I  understand  the  practice  in  the  King's  B^nch 
to  be  that  the  tide  of  the  declaration  ia  cgn$idered  immale- 
riKl>     You  mny  therefore  take  a  rule. 

Rule  grantedt 


Doe  d.  Roberts  v.  Roe. 

fJGliM  applied  for  a  rule  for  judgment  against  the  casual 
ejector.  The  declaration  was  regular,  but  there  were  two 
notices  annexed,  one  in  the  usual  form,  calling 
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ToMKiMS  t.  Geach  and  Others.  >2^1^ 

" JJmALLEY  shevred  cause  against  ft  rule  nisi  for  judg-  Where  there 
ttent  ad  in  case  of  a  nonsuit  obtained  by  Petersdorff,  on  fendanto,  the^' 
the  ground  of  ft  defect  in  the  title  of  the  affidavit  on  which  ^"finlro- 
ihe  rule  was  founded.    The  present  was  an  action  against  ^^^f^  1°^  •&- 
ieyeHit  defendftnts.   Iti  the  title  of  the  affidavit,  the  names  make  appiica- 
5f  hll  the  defendants  Were  not  written  at  length,  but  it  wfts  court".^nd, 
intitled  "  Totnilns  v.  Geach  and  Olher$:*    This,  it  was  ^J^^jf^^^*  •» 

besides  one 
Sllbimtted,  Wab  insufficient.  cannot  be  in- 

eluded  under 
the  words 

Williams,  J.,  (After  consultlhg  Mr.  Hill,  the  clerk  of  "a°d  others." 
the  rules),  was  of  opinion  that  the  affidavit  was  improperly 
iridtled,  and  discharged  the  rule. 

Rule  discharged. 


Wells  «•  Lanqridoe. 

juLUMFREY  shewed  cause  against  a  rule  nisi  obtained  tf  the  verdict 
by  Waddingionf  requiring  the  plaintiff  to  shew  cause  why  IteJmgiot'^u 
*  •Qtfffestion  should  not  be  entered,  under  the  23  Oeo*  reduced  by  the 

®^  Court  below 

8,  e.  SSi  8.  19|  (the  Middlesex  County  Court  Act),  to  give  that  sum  on  • 
th«  defendant  double  costs,  on  the  ground  of  the  plaintiff  {hrdefendrnt 
only  httving  obtained  a  verdict  for  40#.    The  action  was  ^le**^,",**" 

under  the 
Middlesex  County  Court  Act,  if  liable  to  be  summoned  under  it. 
The  fiict  of  the  cause  being  tried  on  a  writ  of  trial  does  not  interfere  with  the  defendant's  claim. 
The  cause  of  action  must  arise,  as  well  as  the  defendant  reside,  within  the  jurisdiction,  in  order 
to  bring  the  case  within  the  meaning  of  the  sutute. 


LAHaKieoe. 


HE  PKACTICB  COURT,  K.  B. 

1637-  brought  to  recover  the  sum  of  St.  6t.  M,,  partly  for  work 
uidlabour  and  medicines  supplied  by  the  plaintiff  as  an  apo- 
thecary, to  the  amount  of  '21.  2s. ;  partly  as  the  balance  on 
theiale  ofa  mare,  to  theamount  of  U.  4^.  Ad.  The  defen- 
dant paid  5s.  9d.  into  Court,  and  pleaded  non  assumpsit  as 
to  the  rest.  The  case  was  tried  before  the  under-sheriff', 
and  it  was  then  proved  that  the  sum  of  1/.  4fs.  M.,  in  re- 
spect of  the  balance  on  the  sale  of  the  mare,  had  been 
paid  either  at  the  defendant's  residence,  in  Holborn,  in 
the  county  of  Middlesex,  or  at  Dixon's  Repository,  Bar- 
bican, in  the  city  of  London.  It  was  objected,  however, 
on  the  part  of  the  defendant,  that  as  the  plaintiff  had  not 
proved  himself  to  be  a  certificated  apothecary,  pursuant  to 
the  55  Geo.  3,  c.  194',  s.  21,  he  could  not  recover  for  the 
2/.  2*.  The  jury,  however,  found  a  verdict  in  favour  of 
the  plaintilT,  to  the  amount  of  3/.  Os.  Id.,  beyond  the  5s.  9d. 
paid  into  Court.  An  application  was  afterwards  made  to 
the  Court  of  King's  Bench  to  reduce  the  verdict  to  the 
extent  of  21.  2s.,  and  it  was  reduced  accordingly.  The 
vertlkt  was  thus  left  standing  for  ISs.  9d. 

Humfrey  submitted,  that  as  the  jury  had  found  a  ver^ 
diet  fora  sum  exceeding  40<.,  and  that  verdict  was  reduced 
below  the  limited  amount  by  the  Court,  the  case  did  not 


Lamgridok. 
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Waddingian,in  support  of  the  rule,  contended,  on  the  au-         1837. 
tfaority  of  Chadwick  v.  Bunning  (a),  that  the  verdict  must  ^^ 

be  considered  as  conclusive  with  respect  to  the  amount  of  v. 

the  plaintiff's  demand.  The  "  verdict"  must  of  course 
mean  the  legal  verdict ;  and  that  was  the  sum  to  which  the 
Court  was  of  opinion  the  original  finding  of  the  jury  ought 
to  have  been  reduced.  The  original  sum  of  3/.  0$.  Id*, 
for  which  the  jury  first  found,  was  only  conditional  on 
the  opinion  of  the  Court,  as  to  the  sum  for  which  the 
verdict  ought  to  be  entered.  The  Court  reduced  the 
raiD  of  3L  0$.  Id.  below  40^.,  and  therefore  that  sum  was 
to  be  considered  as  the  real  finding  of  the  jury  (b).  The 
preaent  rule  ought  consequently  to  be  made  absolute. 

Cur.  adv.  vult. 

LiTTLBOALB,  J. — This  was  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  enter  a  suggestion,  under  the  23  Geo.  S,  c.  23, 
■•  19,  to  entitle  him  to  double  costs,  on  the  ground  that  the 
damages  recovered  were  under  40«.  The  action  was  for 
32.  &•  4J.,  of  which  21.  2s.  was  for  a  surgeon  and  apothe- 
cary's bill,  and  the  rest  for  a  sum  of  money  which  had 
been  paid  into  the  defendant's  hands  as  the  balance  aris- 
ing from  the  sale  of  a  mare  of  the  plaintiff's,  which  had 
been  sold  at  Dixon's  Repository:  Ss.  9d.  was  paid  into 
Court.  The  cause  was  tried  before  the  under-sheriff,  and 
the  jury  gave  a  verdict  for  the  plaintiff  for  81.  Os.  7d.  A 
motion  was  afterwards  made  in  the  Court  of  King's  Bench, 
and  a  rule  made  absolute  to  reduce  the  damages  to 
18i.  9d.,  on  the  ground  that  the  plaintiff  had  not  proved 
himself  duly  licensed  to  practise  as  an  apothecary.  The 
plaintiff  in  shewing  cause  against  the  present  rule  con- 
tended—first, that  the  act  of  23  Geo.  2,  c.  23j  only  ap- 
plied to  cases  where  the  jury  gave  damages  under  40^., 

(41)  5  B.  &  C.  532.        (b)  See  Morgan  v.  Euddock,  ante,  Vol.  4,  p.  31 L 


1B97. 
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wbereflflfaere  they  had  given  more,  and  they  were  reduced 
by  the  Court.  It  does  not  appear  very  clear  from  the 
DOtei  of  the  undcr-sheriO',  vhether  liberty  was  given  to 
apply  to  the  Court  of  King's  Bench  to  reduce  the  dam- 
■gest  but  I  must  intend  tliat  the  parties  had  upon  the  trial 
conaented  that  this  should  be  donci  as  otherwise  (his 
Court  would  have  sent  the  case  to  a  new  trial;  and  if 
the  parties  consented  that  the  Court  should  have  power 
to  reduce  the  damages,  it  then  became  the  some  thing  as 
if  th«  jury  had  given  the  fmaller  verdict,  which,  in  point 
of  law,  they  ought.  It  was  also  said  that  the  real  debt 
was  above  SI.,  as  found  by  the  jury,  and  if  ihat  be  reduced 
OD  a  point  of  law.  It  is  not  within  the  act;  but  I  think  that 
tnakei  no  difference :  if  it  could  not  be  recovered  in  point 
of  law,  it  is  the  same  as  if  it  had  no  existence.  It  was 
also  contended  tiiat  the  money  received  by  the  defendant 
on  the  sale  of  the  mni-c  was,  in  fact,  received  by  the  de- 
fendant at  Dixon's  Repository,  which  is  in  the  city  of 
LondoD,  and  not  in  the  counly  oT  Middlesex ;  and  that  as, 
talung  the  whole  act  together,  and  more  particularly  ad- 
Tcrting  to  the  1st,  I'lh,  and  19(h  sections,  the  Court  under 
that  aot  had  no  jurisdiction,  excipt  in  cases  where  the 
Colinty  Court  had  jurisdiction  before  the  act,  and  which 
they  had  not  in  cases  where  the  cause  of  action  arose  out 
of  the  jurisdictioM  ;  and  I  nni  of  opinion  that  if  in  fact  llie 
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ioC  liftti  in  High  Holborn,  in  the  county  of  Middleaexi  one        1837. 
of  the  people  belonging  to  the  Repository  may  as  well  ' 

hsTe  taken  the  money  np  to  the  defendant  as  the  defend''  «* 

ant  have  sent  for  it  If  the  plaintiff  had  made  an  aflSdavit 
to  shew  how  that  was,  it  might  hare  been  attended  to» 
becaase  on  the  trial  of  this  cause  it  was  not  likely  to  be 
made  a  question  where  the  money  was  received.  In  the 
absence,  therefore,  of  proof  to  the  contrary,  I  must  ihtend 
that  the  defendant,  who  without  doubt  resides  in  the 
eonnty  of  Middlesex,  was  also  liable  to  be  summoned  in 
that  county,  as  it  would  be  primd  facie  presumed  that  he 
reeeivi^d  the  money  at  his  own  domicile ;  and  I  am  there- 
fiMre  of  opinion  that  the  rule  must  be  made  absolute* 

During  the  argument  I  suggested  a  doubt,  whether  on  a 
unit  of  trial  befot^  the  sheriff,  there  could  be  a  suggestion 
under  this  act;  but  on  further  considering  it,  I  am  not 
(i#epared  to  say  that  my  doubt  was  Mr  ell  founded. 

Rule  absolute. 


In  the  Matter  of  Arbitration  between  Smith  and  Reeves. 

V/.  CttADWlCK  JONES  shewed  cause  against  a  rule  An  affidavit  of 
nisi  obtained  by  Wilson ^  for  an  attachment  against  John  in^^ir^^n^ 
Smith,  for  the  non-performance  of  an  award  and  umpirage  urap»«ge,  dis- 

^  ,  ,  *        o      closing  a  regular 

by  paying  certain  sums,  and  delivering  up  certain  premises,  serrice,  is  suf- 
The  objections  to  the  umpirage  were  four  in  number;  an  attachment" 
first,  that  the  aflBdavit  of  service  of  the  copy  of  the  award  ?'  non-per- 

^  -4      .         .  forma  nee,  al- 

and umpirage  was  defective,  inasmuch  as  it  stated  it  to  be  though  the 

the  award  and   umpirage  of  Thomas    Ward  instead   of  umpfrTls^nit* 
Thomas  Wood;  secondly,  that  no  affidavit  was  produced  ^*where  an 
of  the  several  enlargements  by  the  arbitrators ;  thirdly*  ''Wtrator  has 

_  ,  .  .  .1,1  1  1   1       *N        1     '**«  power  to 

that  the  premises  m  question  had  been  sold  by  Smith  enlarge  the  time 
before  the  submission  to  arbitration,  and  consequently  the  IwaTd^and  the 

enlargements 
are  made  a  part  of  the  rule  of  Court,  an  affidavit  of  such  enlargements  is  not  necessary  in  order  to 
obtain  an  attachment. 
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arbitrstorg  had  no  jurisdiction  over  them;  fourthly,  that 
there  was  no  afHdaiiC  sliewing  that  Reeves  had  paid  the 
whole  of  the  costs,  a  moiety  of  which  it  was  Bought  now 
to  recover  pursuant  to  the  terms  of  the  submission.  Jonet 
cited  Davit  v.  Vass  (a),  Woldenberg  v.  Lageman  (A),  and 
Haldent.  Glasscock {c). 

Wilton,  in  support  of  the  rule,  cited  Dickins  v.  Jar- 
via  {d^. 

Cur.  ad?,  vult. 

LiTTLEDALE,  J. — This  was  an  application  for  an  attach- 
ment against  John  Smith  for  the  non-performance  of  an 
award  io  not  paying  tlie  sum  of  105/.  8*.  lOrf.  to  William 
Reeves,  and  in  not  delivering  up  to  William  Reeves  a  box 
Mo.  &,  near  the  London  Docks,  to  which  were  attached 
ceitftin  privileges,  and  in  not  paying  a  moiety,  of  the  sum 
of  60A  9«.  6</.,  found  due  for  costs.  The  parties.  Smith 
and  ReeTES,  had  been  partners,  and  the  business  bad  been 
carried  on  at  the  above-named  box  No.  5,  and  by  agree- 
ment of  the  date  of  5th  August,  I8j5,  they  agreed  to  refer 
their  partnership  disputes  to  arbitration.  The  reference 
wai  to  two  persons,  and  such  person  as  they  should  ap- 
point to  be  umpire,  or  to  assist  them  in  the  premises,  so 
that  the  award  of  the  t\To  arbitrators,  and  of  such  third 
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Mibmittion  to  arbitration  sboald  be  made  a  rule  of  Court 
The  arbitrators  made  several  enlargements  of  the  time, 
and  also  appointed  Thomas  Wood  as  an  umpire,  who  made 
Us  award  and  umpirage  on  the  9th  April,  1886,  and  Rbbtbi. 
ordered  the  several  things  before  mentioned  to  be  done. 
The  original  submission  to  arbitration,  the  several  en- 
largements by  the  arbitrators  of  the  time,  and  the  appoint- 
ment of  the  umpire,  were  made  a  rule  of  Court  in  one  rule. 
The  affidavits  on  which  to  ground  the  attachment  were  in 
the  usual  form,  but  in  the  affidavit  of  the  service  of  the 
copy  of  the  award  and  umpirage  it  is  stated  that  the  person 
mved  John  Smith  with  a  true  copy  of  the  award  and 
tunpirage  of  Thomas  Ward  hereto  annexed,  and  at  the 
same  time  shewed  him  the  original  award  and  umpirage. 
The  service  of  the  other  documents  was  correct.  In 
shewing  cause  against  the  rule  for  the  attachment,  Smith 
objected — first,  that  the  affidavit  of  the  service  of  the  copy 
of  the  award  and  umpirage  was  insufficient,  as  it  stated  it 
to  be  an  award  and  umpirage  of  Thomas  Ward  instead  of 
Thomas  Wood  ;  secondly,  that  there  was  no  affidavit  of  the 
lact  of  the  several  enlargements  made  by  the  arbitrators ; 
thirdly,  that  the  box  in  question.  No.  6,  bad  been  sold  by 
Smith  before  the  submission  to  arbitration,  and  therefore 
the  arbitrators  had  no  jurisdiction  over  it;  and  fourthly, 
at  to  the  moiety  of  the  costs  of  60/.  dt.  6c(»,  that  they  were 
to  be  home  in  moieties,  and  that  if  either  party  should  pay 
the  whole,  the  other  party  should  repay  him  a  moiety ;  and 
there  was  no  affidavit  that  Reeves  had  paid  the  whole,  and 
till  he  had  done  so  he  could  not  call  on  Smith  to  repay 
bim  a  moiety.  As  to  the  first  objection,  I  think  it  is  not 
tenable;  there  certainly  are  cases  where  the  document 
served  upon  the  party  has  varied,  in  some  slight  degree, 
from  the  real  name  in  the  proceedings,  as  in  Smith  v.  Cal* 
vert  (a),  and  several  cases  there  referred  to ;  but  there  the 

(a)  Ante,  Vol.  2,  p.  276. 
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proceiB  aerred  on  the  defendant  was  not  correct,  and, 
therefore,  he  was  held  not  to  be  in  contempt ;  but  here  the 
document  served  on  the  defendant  is  correct,  for  the  copy 
of  the  award  and  umpirage  is  in  the  name  of  Thomas 
W<a>d,  and  the  defendant,  therefore,  by  the  serrice  upon 
han,aDd  refusal  to  pay,  is  in  contempt,  and  the  only  ohjection 
is  the  verifying  it  to  the  Court;  and  as  to  that,  1  think, 
at  the  affidavit  states  that  he  was  served  with  a  true  copy 
of  the  Bvard,  which  is  correct,  and  was  shewn  the  original, 
which  is  also  correct,  the  name  Thomas  Ward,  which  is 
inconaistent  with  tiial,  may  herejecled  as  surplusage. 
'  A«  to  the  second  objection,  there  are  several  cases 
where  ithas  been  held  that  the  fact  of  the  enlargement  must 
be  verified  by  affidavit ;  Oavies  v.  Vats  («),  Wohlenberg 
T.  Lageman  (i),  George  v.  Lonsley  (e),  Ilalden  v.  Glatt- 
toek(ffy  But  ill  Uickins  v.  Jarm3{e),  the  rule  is  laid 
down  differently,  and  Mr.  Jaslice  Bnyley  Bays  :  "I  take 
it  to  be  a  matter  of  course,  that  where  a  submission  to 
arbitration  contains  a  power  to  enlarge  the  time  for  making 
tfte  award,  and  the  enlargement  of  time  is  made  a  rule  of 
Covrt,  that  is  sufficient  far  the  purpose  of  obtaining  an 
atUcbsnent,  just  as  if  the  award  had  been  made  within 
the  time  originally  granted.  This  case  difTers  from  that 
whifdi  bea  been  referred  to,  for  there,  the  time  was  en- 
Urged  by  a  Judge's  order,  ;ind  that  did  not  a 
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Mr.  Justice  Bayley.  Here^  all  the  Tarious  enlargements  1887. 
baTe  been  incorporated  in  the  rule  of  Court,  and  it  must 
be  intended  that  the  Court  had  proper  materials  for 
flMking  tbem  so;  the  parties  consented  that  the  arbitra- 
Ims  might  enUrge  the  time,  and  the  copy  of  the  rale 
■erred  on  Smith  apprises  him  that  they  had  pursued  the 
anliiority  which  he  and  Reeves  had  given  them.  As  to 
&•  third  objection,  the  box  No.  5  was  not  speoifically  a 
•object  of  reference,  but  only  as  it  was  part  of  the  sub- 
jects connected  with  the  partnership ;  and  as  it  had  been 
sold  by  Smith  before  the  submission,  it  is  not  to  be  consi- 
dered as  included  in  the  submission,  and  as  far  as  that 
goes,  the  attachment  cannot  be  enforced.  On  the  fourth 
objection,  the  award  directs  that  either  party  who  pays  the 
whole  60L  9#.  6df.  may  recover  the  moiety  against  the 
ather ;  there  is  an  aflSdavit  that  Smith  was  informed  that 
the  whole  of  the  costs  had  been  paid  by  Reeves,  but  there 
ii  no  affidavit  that  in  fact  they  had  been  so  paid,  and  there- 
fore the  attachment  cannot  be  supported  as  to  the 
ML  Of.  6d.  But  as  to  the  105/.  8s.  10c/.  there  is  no  objection, 
and  therefore,  as  to  that,  the  rule  may  be  made  absolute. 
fiat  the  attachment  should  be  a  fortnight  in  the  oflSoe. 
Though  Reeves  cannot  recover  the  SOL  9«.  6c/.,  the 
anoiety  of  the  costs  under  this  rule,  he  is  not  to  be  shut 
snt  of  them  altogether ;  but  as  I  think  it  would  be  vexa- 
tious to  Smith  to  be  subject  to  two  proceedings  under  the 
award,  I  think  Reeves  must  undertake  not  to  sue  out  any 
writ  or  process,  or  take  any  proceedings  against  Smith  for 
noH'psyment  of  the  moiety  of  the  costs,  until  the  expiration 
of  one  calendar  month  after  a  demand  in  writing  for  such 
moiety  has  been  made  by  Reeves  upon  Smith,  to  be  served 
upon  him  personally,  or  left  at  his  usual  place  of  abode ; 
and  if  Reeves  will  not  give  such  undertaking,  this  rule  to 
be  enlarged  till  next  term. 


5I» 
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>;  jgdgtDenl 


1837.  -m 

Robinson  r.  Taylor, 
laneidofd  in  rWlGHTMAN  shewed  cause  against  a  rule  nisi  ob- 
InEuur  Vte*.  tained  by  Cooke,  for  judgment  as  in  case  of  a  nonsutL 
^iriiUijr''th™  I^sue  was  joined  in  Easter  Vacation,  and  the  rule  moved 
for  in  the  following  Michaelmas  Term.  It  was  a  country 
cause,  and  no  notice  of  trial  had  been  given  for  the  Sutn- 
mer  Assizes.  It  was  now  contended  that  the  application 
was  too  soon,  as  even  supposing  that  the  issue  must  be 
considered  aa  joined  in  Easter  Term,  the  plaintiff  not 
being  obliged  to  take  more  than  one  step  in  the  cause  in  a 
term,  he  would  not  be  compelled  to  enter  the  issue  until 
Trinity  Term.  It  was  true,  that  by  I  Reg.  Gen.  H.  T.  2 
Will.  4,  a.  70  (a),  no  entry  of  the  issue  was  necessary,  in 
order  to  enable  the  defendant  to  move  for  judgment  as  in 
case  of  a  nonsuit ;  but  that  did  not  interfere  with  tbe 
practice  on  this  subject,  as  to  tbe  time  when  the  plaintiff 
was  bound  to  proceed  to  trial.  Entering  the  issue  was  a 
step  in  the  cause,  and  if  for  the  convenience  at  the  defen- 
dant  the  necessity  for  entering  it  was  removed,  in  order  to 
enable  the  defendant  to  apply  for  judgment  as  in  case  of  a 
nonsuit,  that  did  not  interfere  with  the  right  of  the  plain- 
tiff to  bave  a  certain  time  for  proceeding  to  trial  according 
to  tlie  practice  of  the  Court.    He  cited  Wingrovev.  Hod- 


HILARY  TERM  I  7  WILL.  IV.  519 

pluntiff  objected  that  the  defendant  came  too  a0on»  for         1837. 
the  plaintiff  was  only  bound  to  take  one  step  in  a  term,      j. 
and  admitting  that  the  issue  being  joined  in  Easter  Vaca-  v. 

tion  was  the  same  thing  as  if  it  had  been  joined  in  Easter 
Term,  he  had  Trinity  Term  to  enter  the  issue  on  record, 
apd  then  he  had  Michaelmas  Term  in  which  to  give  notice 
of  trial,  though  the  rule  of  H.  T.  2  Will.  4,  says  that  no 
entry  of  the  issue  shall  be  deemed  necessary  to  entitle  the 
defendant  to  move  for  judgment  as  in  case  of  a  nonsuit; 
yet,  in  WiUiafM  t.  Edkoards  {a),  Baron  Parke  says  this 
mle  18  not  to  vary  the  time  of  moving  for  judgment  as  in 
ease  of  a  nonsuit.  Taking  it  then,  according  to  the  old 
practice,  the  course  of  the  Court  was,  that  the  plaintiff 
nugbt  have  been  ruled  to  enter  the  issue  in  Trinity  Term, 
and  if  he  omitted  to  do  so,  he  was  not  to  be  in  a  better 
sitnation  than  if  he  had  gone  on  according  to  the  course 
of  the  Court.  At  the  end  of  Trinity  Term,  therefore,  the 
cause  was  fully  ripe  for  trial,  and  nothing  more  remained 
to  be  done ;  and  as  a  trial  in  a  country  cause  has  nothing 
to  do  with  the  term,  it  was  his  duty  to  have  gone  to  trial 
at  the  Summer  Assises ;  for  it  would  be  a  most  singular 
eoarse  of  practice  if  he  were  to  be  allowed  to  pass  over  the 
ataiies  and  wait  till  Michaelmas  Term,  and  then  give  no- 
tice of  trial  for  the  Spring  Assizes.  The  case  of  Smith  v. 
Bigby  (b)  is  in  point,  as  well  as  the  case  of  Williams  v. 
Edwards f  above  referred  to.  I  am  of  opinion,  therefore, 
that  the  defendant  does  not  come  too  soon,  and  that  the 
rule  must  be  made  absolute.  Several  cases  have  been 
cited  by  Mr.  WigJUman^  but  none  of  them  are  the  same  as 
the  present.  I  do  not  give  any  opinion  as  to  what  would 
have  been  the  practice,  with  the  same  dates,  as  to  a  town 
cause. 

Leave  was  afterwards  given  to  the  plaintiff  to  produce 
an  affidavit  to  excuse  his  delay,  so  as  to  entitle  him  to  have 
the  rule  discharged  on  a  peremptory  undertaking. 

(«)  Ante,  Vol.  3,  p.  183.  (6)  Ante,  Vol.  3,  p.  705. 
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dlicharge  andti 
lbs  iS  Geo.  3, 
e.  I!S,  t  bough 


Barnard  v.  Symonds. 
A  defi-itdani,  HaLL  applied  for  the  discharge  of  a  defendant  out  of 
b«n  I'mfineii  ouitody,  pursuant  to  48  Geo.  3,  c.  12il,  he  having  remained 
wUhin  ih(  w«ii(  in  oxecution  for  twelve  Giiccessive  calendar  monlhe  in  re- 
bill  hill  had  the  epect  of  B  debt  not  exceeding  30/.  A  peculiarity  existed 
in  the  case,  inasmuch  as  it  appeared  from  one  of  the  affi- 
davits with  which  he  was  furnished,  that  the  defendant 
had  not  been  in  custody  within  the  walls  of  the  prison 
during  the  tweWe  months,  but  that  he  had  been  living 
within  the  rules.  It  had  been  decided  in  the  case  of  OiU 
hert  and  Another  v.  Pope  {a),  by  the  Court  of  Exchequer, 
Mr.  Baron  Alderson  sitting  alone,  thai  such  a  case  did  not 
coBle  within  the  statute.  The  learned  Baron's  opinion 
hnd  proceeded  on  the  authority  of  Sumption  v.  Moiami, 
which  was  an  unreported  case  decided  by  the  full  Court 
of  King's  Bench  in  Easter  Tenn,  1836.  In  Mr.  Chap- 
man's Practice,  however,  a  case  of  Dai/  v.  Thomas  was 
mcniioned,  in  which  a  contrary  decision  had  been  pro- 
nounced. The  words  of  the  statute  being  "in  execution," 
il  was  a  forced  construction  to  determine  that  that  meant 
"  in  nctusl  custody." 
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WhITMORE   V.  NiCHOLLS. 

JidRSEJNE  PERRY  moved  for  a  rule  to  shew  cause  ifademumr 

why  the  demurrer  in  this  case  should  not  be  set  aside,  on  l^Jdact^Betcnii 

the  ground  of  its  not  complying  with  2  Reg.  Gen.  H.  T.  J^J^f ,^^^ 

4  WilL  4,  (Practice  Rules  {a)),  in  sufficiently  stating  the  margin,  it  b  a 

points  of  law  on  which  the  defendant  intended  to  insist  at  pUance  with 

the  time  of  argument.     It  was  a  general  demurrer  to  a  H^rf^WULi 

declaration,  and  a  vast  number  of  causes  of  demurrer  were  (Prtctic« 

,  .  f  .  1     1       RuJet),  without 

Stated  m  the  margin,  but  it  was  not  stated  on  which  the  tpecifying  on 
defendant  proposed  to  rely.  It  was  therefore  impossible  "^^^  t£^- 
for  the  plaintiff  to  know  on  which  the  defendant  really  did  f* n^nt  intendi 
intend  to  rely.  The  object  of  the  rule  was  to  enable  the 
party,  to  whose  pleading  his  opponent  had  demurred,  to 
know  precisely  what  question  of  law  was  to  be  discussed 
at  the  time  of  arguing.  But  if  a  party  were  allowed  to 
Introduce  a  great  number  of  causes  of  demurrer  without 
stating  on  which  of  them  he  intended  to  rely,  the  object  of 
the  rule  would  be  completely  frustrated.  The  words  of 
the  rule  were,  **  In  the  margin  of  every  demurrer,  before  it 
it  signed  by  counsel,  some  matter  of  law  intended  to  be 
argued  shall  be  stated,  and  if  any  demurrer  shall  be  de- 
livered without  such  statement,  or  with  a  frivolous  state- 
ment, it  may  be  set  aside  as  irregular  by  the  Court  or  a 
Judge,  and  leave  may  be  given  to  sign  judgment  as  for 
want  of  a  plea."  Surely  this  must  be  considered  as  a 
frivolous  statement  of  the  causes  of  demurrer,  since  it  was 
left  entirely  in  doubt  on  what  grounds  he  meant  to  rely. 
The  mere  statement  of  a  number  of  supposed  grounds  of 
demurrer,  many  of  which  were  not  even  argueable,  could 
hardly  be  considered  as  a  compliance  with  the  rule. 

Williams,  J. — I  do  not  think  that  the  omission  to  state 
on  which  of  the  grounds  of  demurrer  he  has  pointed  out 

(a)  Ante,  Vol.  2,  p.  304. 

TOL.  Y.  MM  D.  P.  C. 
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in  the  margin  he  intends  to  rely,  is  a  ground  for  setting  it 
aside  under  the  rule  oT  court  on  which  this  application  is 
founded.  All  that  can  be  said  is,  tliathe  has  stated  more 
than  was  required.  It  may  be  that  there  are  Bevenl 
grounds  slated  in  the  margin  vrhich  cannot  be  sustained, 
when  they  come  to  be  nrgued.  But  (hat  does  not  vitiate 
the  other  points,  or  render  this  statement  a  nullity,  so  as 
to  entitle  the  plaintiff  to  set  aside  the  demurrer  and  sign 
judgment  as  for  want  of  a  plea. 

Rule  refused  (a), 

{«)    See   lA/ndhuril  v.  Pound,      Iliat  the  above  rule  applies  u  well 
■Ue,  p.  459,  where  it  wai  held      loipedal  aB(D£eDeraldeiiiurren. 


Imperor  of  Brazil  v.  Robinson  and  Others. 
JMl A RTJN  shewed  cause  against  a  rule  nisi  obtained  by 
W.  H.  Watson,  for  compelling  the  plaintiffto  find  security 
for  costs,  on  the  ground  of  his  being  resident  abroad. 
He  cited  The  Duke  de  Monlellano  v.  Chrislin  {a).  That 
was  an  applic.ition  to  compel  the  plaintiffto  give  security 
for  costs.  He  was  the  Ambassador  from  the  Court  of 
Spain.  There  Lord  Ellenborough  said — "  Considering 
that  an  ambassador  is  the  immediate  representative  of  the 
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W»  H.  Watsofij  in  support  of  the  rule,  contended  that 
the  case  cited  on  the  other  side  was  perfectly  distinguish- 
able from  the  present.  There,  the  Spanish  Ambassador 
was  resident  within  the  jurisdiction  of  the  Court,  and 
there  was  no  suggestion  in  the  affidavits,  on  which  the 
application  was  founded,  that  the  plaintiff  was  about  to 
renioTe  from  the  jurisdiction.  Here,  however,  the  plaintiff 
'was  entirely  out  of  the  jurisdiction,  and  therefore  no  reason 
existed  for  placing  him  in  a  better  situation  than  any 
other  plaintiff  who  was  resident  abroad. 


5£3 


1837. 

Emperor  of 
Brazil 

V. 

Robinson. 


Williams,  J. — If  the  ambassador  could  not  be  com- 
pelled to  find  security  for  costs,  I  do  not  see  how  I  can 
oompel  his  sovereign  to  find  such  security.  I  do  not, 
therefore,  think  I  am  authorized  to  interfere  by  compelling 
the  plaintiff  to  find  security  for  costs.  The  present  rule 
muat  therefore  be  discharged.  If  it  is  desired,  the  appli- 
cation may  be  renewed  in  the  full  Court. 

Rule  discharged. 

W*  H.  Watson  afterwards  renewed  his  application  in  the 
foil  Court,  and  stated  that  it  appeared  from  the  affidavits 
on  which  he  moved,  that  the  action  was  on  a  charter- 
party^  for  not  duly  delivering  certain  wood  shipped  by  the 
Emperor  from  Brazil  to  this  country.  His  Imperial  M a- 
jeaty,  therefore,  having  engaged  in  commerce,  must  be 
subjected  to  the  same  liabilities  as  any  other  commercial 
person.  If  the  proceeding  had  been  in  respect  of  any 
matter  connected  with  his  political  rank,  the  case  might 
have  been  different. 

Martin  shewed  cause  in  the  first  instance,  and  again 
cited  The  Duke  de  Moniellano  v.  Christin  (a). 


(a)  5  M.  &  Sel.  603. 
M  M  2 


CASES  IK  THE  PRACTICE  COURT,  K.  B. 

Lord  Denman,  C,  J. — I  think  ihat  the  case  cited  in 
upposition  to  tiiia  application  is  clearly  distinguishable 
from  the  present.  There,  the  ambassador  was  tn  this 
country  merely  in  his  political  capacity,  and  there  was  no 
reason  to  euppose  that  he  was  desirous  of  leaving  the 
country,  or  going  out  of  the  jurisdiction.  Here,  however, 
the  emperor  appears  to  have  engaged  in  a  commercial 
transaction,  and  to  be  resident  out  of  the  jurisdiction.  I 
see  no  reason,  therefore,  for  exempting  him  from  the  ne- 
cessity of  finding  security  for  costs,  to  which  any  other 
person  bringing  such  an  action  would  be  subjected.  The 
present  rule  must  consequently  be  made  absolute. 

LiTTLGDALB,  J.,  Patteson,  J.,  and  CoLERiDoe,  J., 
concurred. 

Rule  absolute. 


Stacey  v.  Jeffrys. 
Imie Joined,  in    ARCHBOLD  shewed  cause  against  a  rule  nisi,  obtained 
'nlHUry  tI!^    '•J  George,  for  judgment  as  in  case  of  a  nonsuit.     It  ap- 
''""■""'*"'        peared  from  the  affidavits  that  issue  had  been  joined  on  the 
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tbe  9th  of  August,  but  the  plaintiff  did  not  give  notice  of  18d7« 
trial ;  a  motion  for  judgment  as  in  case  of  a  nonsuit  in 
Hilary  Term  following,  was  held  to  be  premature."  In 
BMertDorth  y.Crabtree{a)t  the  marginal  note  was,  **  Where 
iaane  was  joined  in  a  country  cause,  before  the  sheriff,  in 
June,  and  no  notice  of  trial  was  given ;  held,  that  a  motion 
fiur  judgment  as  in  case  of  a  nonsuit,  in  Michaelmas 
Term^  was  too  early,  though  two  Court  days  had  passed." 
The  fact  of  an  order  having  been  obtained  by  the  plaintiff 
to  try  the  cause  before  the  under-sheriff  could  not  inter* 
fiere  with  the  plaintiff's  right  in  respect  of  the  time  allowed 
him  for  proceeding  to  trial.  In  Wright  v.  Skinner  (b),  it 
was  stated  in  the  marginal  note  that  "  where  a  defendant 
obtains  an  order  for  trial  before  the  sheriff,  under  the 
Writ  of  Trial  Act,  a  judge  has  no  power  to  impose  terms 
upon  the  plaintiff,  against  his  consent,  as  to  the  time  of 
triaL"  It  was  quite  clear,  consequently,  that  the  mere 
obtaining  the  order  for  the  writ  of  trial  did  not  compel  the 
plaintiff  to  proceed  to  trial  any  earlier  than  he  would  have 
been  bound  if  no  such  order  had  been  made. 

George,  in  support  of  the  rule,  contended  that  the  pre- 
sent case  was  distinguishable  from  the  last  one  cited,  inas- 
much as  there  the  order  was  obtained  by  the  defendant ; 
whereas  here  the  order  had  been  obtained  by  the  plaintiff. 
He  having  therefore  thought  it  right  to  take  such  a  step 
in  the  cause  as  would  enable  him  to  proceed  sooner  to 
trial  than  if  he  had  left  the  cause  to  take  its  ordinary 
coaraei  he  had  no  right  to  allow  a  number  of  Court  days 
to  paas  without  taking  the  cause  down  to  trial. 

Cur.  adv.  vult. 
Williams,  J. — I  cannot  distinguish  this  case  from  that 

(a)  Ante,  Vol.  3,  p.  184.         (b)  Ante,  Vol.  4,  p.  727- 
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of  Fox  V.  M'CuHoch  {a),  in  which  it  was  held  by  Mr.  J. 
Paiteton,  after  conferring  with  the  other  Judges,  that  a 
motion  for  judgment  as  in  cobc  of  a  nonsuit,  under  similar 
c ire um Stances,  was  too  early.  I  think  ihe  present  rule 
must  be  discharged  without  costs. 

Rule  discharged,  without  costs. 


«ri/w 


kllhougli  >n 
oriln  Ixd  MCD 
obOiinnl  (Of 
trylfkg  l)*'^ 


Fox  V.  M'CULLOCH. 

Ji EATON  shewed  cause  against  a  rule  nisi  obtained  by 
Chilton  for  juilgment  as  in  case  of  a  nonsuit.  Issue  bad 
been  joined  on  the  Sih  August,  and  no  notice  of  trial  was 
given.  On  the  Soih  Octoiter  a  Judge's  order  was  ob- 
titined  by  the  jibintifl'to  try  the  C'luse  before  the  under- 
slierifi*.  In  Hilary  Term,  the  defendant  obtained  the  pre- 
sent rule.  It  w.-is  a  London  cause.  It  was  now  contended, 
on  the  authority  of  Wingrove  v.  Hodson  (o),  that  the  ap- 
plication was  too  early.  The  marginal  nole  in  that  case 
was,  "Where  the  issue  was  dated  in  July,  and  no  notice 
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PATTB8ON9  J. — I  understand  the  Court  of  Exchequer  1837. 
hat  the  present  question  under  consideration.    1  shall  ' 

await  their  determination.  «. 

Cur.  adv.  Tult. 

Williams,  J.  (May  the  2nd).— My  brother  Paiieson,  in 
this  case,  heard  the  arguments  last  Term.  He  has  consi- 
dered it,  and  conferred  with  the  other  Judges,  and  he  is  of 
opinion,  that  notwithstanding  the  late  statute,  where  issue 
is  joined  on  the  8th  August,  and  no  notice  of  trial  is 
given,  it  is  too  early  to  move  for  judgment  as  in  case  of  a 
nonsuit  in  Hilary  Term  following.  The  present  rule 
must  therefore  be  discharged,  but  without  costs,  as  there 
appears  to  have  been  some  doubt  upon  the  subject. 

Rule  discharged,  without  costs. 


RiOBY  and  Others  r.  Walthew. 

\jROMPTON  shewed  cause  against  a  rule  obtained  by  A  witnett,  wbo 

Alexander^  for  setting  aside  the  writ  of  inquiry  in  this  ^^TlttlJ^t 

eatei  on  the  ground  of  the  improper  rejection  of  evidence  BiidJdiM'so- 

by  the  under-sheriff.     It  was  an  action  of  debt  on  a  bond,  ci«ty>  •^^  ob- 

m_          iiii**/v«i                   1               ..  uined  a  •hare, 

brought  by  the  plamtins,  who  were  the  surviving  trustees  by  which  he 

of  the  Liverpool  Building  Society,  against  the  defendant,  j^'i u"J"d^ 

who  was  surety  for  a  person  named  Ford,  who  had  become  "**^  rendered 

"*             ^  competent  by 

a  member  of  the  society.     Breaches  were  suggested,  and  exchanging  hit 

the  defendant  having  suffered  judgment  by  default,  a  writ  salary  from 

of  inquiry  was  directed  to  the  sheriff  of  Lancaster  for  the  ^nceiung  it*b* 

irarpose  of  assessing  damages  on  the  breaches  suefffested.  ^^  authority 

I^      .                   .           .         1   .     .«.       11    1                                 ,»*  of  the  society, 

On  that  occasion,  the  plamtitts  called  a  person  named  Mer-  or  by  releasing 

cer,  who  was  the  secretary  of  the  society.     Being  exa-  fo*  ^lu^.**°  ^* 
mined  on  the  voir  dire,  he  admitted  his  having  signed  the 
original  deed  under  which  the  society  was  formed,  and 
that  a  share  had  been  given  to  him,  instead  of  a  salary  as 
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secretary.  In  1834,  he  stated  that  the  amount  of  his 
share  being  considered  insuflicient  by  way  of  salary,  it  wai 
agreed,  at  a  meeting  of  the  committee,  that  for  the  future, 
he  siiuuld  be  remunerated  with  a  salary  of  i2L  per  annum; 
tliat  he  should  cease  to  be  a  member  of  the  society, 
and  his  share  cancelled ;  and  from  that  lime  he  bad  received 
bis  salary  only.  Reference  wa»  then  made  to  the  13th 
article  in  the  trust  deed,  in  which  it  was  provided  that  all 
fines,  subscriptions,  redemptions,  and  premiums  paid  by 
the  members  should  be  considered  as  joint  property,  and 
go  to  the  increase  of  the  general  fund.  The  present  ac- 
tion being  brought  against  the  surety  for  the  recovery  of 
18*.  monthly  subscription  left  unpaid  by  the  principal,  it 
was  contended  that  Mercer  had  such  an  interest  in  the 
event  of  the  inquiry  as  disqualiiied  him  from  giving  evi- 
dence in  favour  of  the  plaintiffs.  The  under-sheriff  was 
of  opinion  in  favour  of  the  objection.  Mercer  then  exe- 
cuted a  release  of  his  salary,  and  of  all  claims  and  de- 
mands which  he  might  have  in  respect  of  it  on  the  funds 
of  the  society.  The  release  recited  his  discontinuance  as 
a  member  of  the  society,  and  the  exchange  which  had 
been  made  between  bis  share  and  his  salary.  The  under- 
sheriff  was  of  opinion  that  this  release  did  not  remove  the 
incompetency  of  the  witness;  and  as  no  other  evidence 
was  tendered  on  the  part  of  the  plaintiffs,  the  jury  founil 
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equally  inefficient  for  the  purpose  intended,  as  it  in  no  way 
tended  to  deprive  the  witness  of  his  interest  in  the  funds 
of  the  society.  If  it  operated  at  all,  it  operated  for  the 
benefit  of  the  witness,  because  it  tended  to  increase  the 
fiinds.  Besides,  it  was  a  release  the  wrong  way ;  as,  to  have 
die  operation  required^  it  ought  to  have  been  executed  by 
•n  the  members  of  the  society,  as  to  his  liability  under 
die  deed.  He  cited  Wilson  and  Others  ▼•  Hirst  and 
Another  (a)f  Cheyne  v.  Koops  (6),  Rex  v.  Bishop  Auck- 
land {e)^  Oxenden  v.  Palmer  (</),  and  TothiUv.  Hooper  (e). 

.  JZ.  Alexander  and  Watson  supported  the  rule^  and  con* 
tended,  that  although  Mercer  might  originally  have  been 
incompetent  on  the  ground  of  interest,  aa  that  fact  only 
appeared  on  the  voir  dire,  it  was  quite  competent  for  the 
witness  ito  shew  on  the  voir  dire  that  he  had  freed  himself 
firom  his  incompetency.  The  explanation  given  on  the  voir 
dire  by  the  witness  clearly  shewed  that  sufficient  had  been 
done  to  deprive  himself  of  all  interest,  as  well  as  liability, 
in  respect  of  the  society's  funds.  They  cited  Radbum 
^.  Morris  {f)i  Goodtitle  d.  Fowler  v.  Welford(g),  NoweU 
▼.  Davies  (A),  PauU  v.  Brown  (t ),  Doe  d.  Hobbs  v.  Cock- 
eU(k). 

Cur.  adv,  vult. 

Williams,  J. — This  was  an  application  to  set  aside  a 
writ  of  inquiry  before  the  under-sheriff,  on  an  alleged 
mistake  in  point  of  law  by  the  under-sheriff  in  rejecting  the 
evidence  of  a  witness  as  incompetent.  This  inquiry  was 
against  the  surety  of  a  bond  given  to  the  trustees  of  the 

(a)  4  B.  &  Ad.  760;  1  N.  &  M.  (/)  1  M.  &  P.  648;  4  Bing. 

742-  649;  3C.&P.264. 

(h)  4  Esp.  112.  (g)  Dong.  139. 

(c)  1  Ad.  &  £1.  744;  1  Mood.  (A)  6  B.  &  Ad.  368. 

ft  Rob.  286.  (i)  6  Esp.  34. 

(<0  2  B.  &  Ad.  236.  {k)  4  Ad.  &  El.  478. 

{€)  1  Mood,  h  Rob.  392. 
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Liverpool  BuiKling  Society  when  a  person  named  Ford  be- 
came a  member  of  tlie  society.  It  appeared  that  the  society 
tras  constituted  by  deed  bearing  date  December  1S25.  The 
deed  was  executed  by  the  trustees,  of  whom  the  survivors 
were  the  plaintiffs  in  the  action.  It  was  also  executed  by 
every  member  of  the  society,  each  of  whom  covenanted 
to  pay  \3s.  monthly  subscription,  and  this  was  to  be  paid 
until  every  member  had  token  up  his  share  of  120/. 
There  were  several  provisions  in  the  deed,  and  among 
the  rest  was  the  13th,  which  is  material  in  the  present  case. 
It  was  to  the  effect,  that  all  fines,  subscriptions,  redemp- 
tions, and  premiums  paid  by  the  members,  were  to  be  con- 
flidored  joint  property,  and  were  to  goto  [he  augmentation 
of  the  general  fund,  so  that  it  appears  that  all  and  every 
member  was  interested  in  the  extent  and  amount  of  that 
which  was  declared  to  be  the  joint  property  of  the  mem- 
bers. Now,  on  the  writ  of  inquiry,  a  person  named 
Mercer  was  called  as  a  witness  for  the  plainiifis,  and  it 
appears  that  he  was  secretary  to  the  society,  and  that 
he  waa  employed  in  that  Mtuation  at  a  certain  salary. 
On  Ihe  voir  dire  the  question  was  asked  whether  he 
was  not  a  member  of  the  society.  He  said  that  be  had 
been,  and  it  also  appeared  that  he  had  been  by  his  signs- 
lure  lu  the  deed.  The  first  question  was,  whether  he, 
being  a  member,  was  interested  in  the  resultof  the 
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1834>  it  was  agreed  he  should  have,  in  future,  a  salary  of        1837- 

19L  a  year,  and  that  he  had  Teceived  that  salary  since.        ^ 

Now,  on  that  examination,  there  is  nothing  to  shew  that  «• 

Walthbw 
he  was  not  still  a  member  of  the  society,  and  therefore  it 

seems  to  me  that  this  consequence  follows — that  he  was  in- 
terested in  the  funds  under  the  13th  rule,  which  funds  were 
to  be  affected  by  the  result  of  the  inquiry.  Then  as  to 
the  question  of  the  release  alluded  to  by  another  witness : 
it  purported  to  be  a  release  of  all  claims  and  demands  that 
Mercer  bad  on  the  trustees.  It  recited  various  circum- 
stances, and  among  others  that  Mercer  had  ceased  to  be  a 
member  of  the  society.  I  cannot  consider  that  that  recital 
operated  to  make  him  cease  to  be  a  member,  and  I  do  not 
think  that  his  interest  is  extinguished ;  and  its  other  opera** 
tion  in  releasing  his  demands  for  his  salary  is,  as  was 
observed  in  argument,  a  release  the  wrong  way.  It  is  not 
a  question  whether  Mercer  has  acquitted  the  plaintiffs, 
bat  whether  he  is  interested  in  the  fund  which  by  the 
deed  is  declared  to  be  for  the  benefit  of  all  the  members 
of  the  society.  I  think,  therefore,  that  the  witness  Mercer 
was  neither  set  up  on  the  voir  dire,  nor  does  the  release 
remove  the  objection  that  he  had  an  interest  to  enlarge  the 
fund.  The  under-sheriff  was  therefore  right  in  point  of 
law. 

The  rule  was  afterwards  made  absolute  on  terms. 

Rule  accordingly. 


Rex  f).  Hassell  and  Others. 

iSTEER  shewed  cause  against  a  rule  nisi  obtained  by  If  an  indictment 
Heaton,  requiring  the  prosecutor  of  this  indictment  to  affendanu Is 
shew  cause  why  the  defendant  should  not  be  discharged  "J^kwiri  toto 

the  Kini^B 
Bench  without  the  consent  of  one,  he  cannot  be  compelled  to  pay  the  costs  of  the  trial,  although 
be  may  have  appeared  and  pleaded  to  the  indictment,  and  been  tried  on  it. 


CASES  IK  THE  PRACTICE  COURT,  K.  B. 


out  of  custody  on  the  writ  of  attdchment  issued  against 
him,  for  not  paying  the  Eum  of  90/.  lOs.  Sd.,  being  the 
amount  uf  costs  attending  the  prosecution  of  tlie  indict- 
ment. 


i&aitm  shewed  cause. 


Cur.  adv.  vutt. 


LiTTLEDALE,  J. — This  Was  a  rule  calling  on  the  prose- 
tor  to  shew  cause  why  the  defendant  Sinclair  should  not 
be  discharged  out  of  custody,  as  to  the  writ  of  attach- 
ment issued  against  him  in  this  prosecution,  for  his  con- 
tempt in  not  paying  the  sum  of  90/.  10«.  2d.,  and  why  the 
prosecutor  should  not  pay  the  costs  of  the  applicaUon.  It 
appeared  that  an  indictment  bad  been  found  at  the  Mid- 
dlesex Quarter  Sessions,  against  the  defendant  and  a  great 
many  olbers,  for  a  riot  and  assault.  This  indictment  was 
removed  by  certiorari  into  the  Court  of  King's  Bench, 
upon  an  affidavit  made  by  Rogers,  who  ts  described  in  the 
aflidavit  aa  the  clerk  of  the  attorney  of  Hassell  and  the 
other  defendants.  On  this  occasion  there  would  of  course 
be  given  the  usual  recognizance  under  the  statute  of  5  &  6 
Vt',  8l  M.  c.  11,  (which  was  the  one  then  acted  upon  as  to 
the  removal  of  indictments),  by  two  bail  in  ^/.  each,  and 
t  of  costs. 
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Conrt  of  King's  Bench,  at  the  sittings  after  Easter  Term»  1837- 
1834^  and  the  prosecutor  proposed  that  if  the  defendants 
would  plead  guilty,  and  give  up  a  cross-indictment  which 
had  been  preferred  against  the  prosecutor,  and  enter  into 
their  own  recognizances,  he  would  forego  the  costs  against 
such  of  the  defendants  as  should  come  into  that  arrangement. 
This  was  agreed  to  by  several  of  the  defendants,  but  Sin- 
clair would  not  consent  to  the  arrangement,  and  he  was 
fimnd  guilty  and  sentenced  to  a  month's  imprisonment;  and 
die  indictment  in  which  he  was  the  prosecutor  was  tried, 
and  the  defendants  in  that  indictment  were  acquitted.  The 
defendant  Sinclair  was  afterwarda  taken  up  on  an  attach- 
ment for  non-payment  of  the  costs  in  respect  of  the  indict- 
ment in  question,  and  he  now  applied  to  be  discharged 
from  that  attachment,  on  the  ground  that  the  indictment 
was  removed  at  the  costs  and  charges  of  Hassell,  and  that 
Sinclair  was  a  total  stranger  to  the  proceedings,  and  that 
no  communication  was  made  to  him  of  Hassell  s  intention 
to  obtain  the  certiorari,  and  that  the  certiorari  was  applied 
fer  and  obtained  without  the  knowledge,  privity,  or  con- 
tent of  Sinclmr.  There  is  no  distinct  affidavit  that  he  did 
not  concur  in  applying  for  it,  though  he  appeared  and 
took  his  trial,  and  it  is  not  stated  that  he  ever  objected 
to  the  removal;  yet  he  was  compelled  to  appear  and 
plead,  and  go  to  trial,  and  could  not  help  himself,  and 
could  not  have  had  a  procedendo,  if  at  all,  unless  at  a 
▼cry  great  expense.  It  appears  to  me,  on  the  whole  of 
the  ease,  that  this  indictment  must  be  taken  to  be  re- 
moved without  the  knowledge  of  Sinclair,  and  though  the 
pfoaecutor  did  not  know  that  to  be  the  case,  and  that 
therefore  he  was  entitled  to  issue  the  attachment  for  the 
costs,  yet  when  the  fact  is  made  to  appear  that  Sinclair 
was  ignorant  of  the  certiorari  being  applied  for,  I  think 
that  no  further  proceedings  ought  to  be  taken  upon  the 
attachment,  and  that  the  defendant  Sinclair  is  entitled  to 
be  discharged  out  of  custody.    But  there  is  no  ground  for 
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making  the  prosecutor  pay  the  costs  of  the  applicatian. 
There  is  no  hanlsliip  in  the  prosecutor  losing  this  remedy 
for  his  costs ;  he  has  discharged  the  olher  defendants,  and 
thereby  thrown  tiie  whole  costs  on  Sinclair;  and  thoo^ 
each  13  liable  for  the  costs,  yet,  if  the  others  had  been 
found  guilty  they  would  probably  have  come  to  some  ar- 
rangement to  pay  the  costs  among  them.  No  action  is 
to  be  brought  in  respect  of  Sinclair  having  been  imprisoned 
on  the  attachment. 

Rule  absolute  accordingly. 


Ifa  priuncr  ii 
luptriednble. 
In  euoMquencc 
et  lh>  pUlnlllT 
11  churElng 


I  Reg.  Gcd. 
H.T,  1  Wilt.  4 
1.  85,  Ibe  UpM 


CoLBRON  r.  Hall.  . .  .   ■    — - 

mSVTT  shewed  cause  against  a  rule  nisi  obtained  bj 
Knotiiles  for  the  discharge  of  the  defendant  out  of  the 
custody  of  the  shcrilf  of  Middlesex  on  the  ground  of  the 
plaintitr  not  having  proceeded  duly  to  charge  him  in 
custody  pursuant  to  the  provisions  of  I  Reg.  Gen.  H.  T. 
2  Will.  4,  s.  85  {a).  It  was  an  action  of  debt,  and  the 
plaintiff  declared  in  Michaelmas  vacation,  on  the  S7tb 
November,  183 1.  The  defendant  did  not  plead  in  due 
lime,  and  the  plaintiff  signed  judgment  for  want  of  a  pies 
on  the  22d  December,  in  the  same  year,  the  Michaelma* 
TSCatlon   still   continuing.     The   plaintiff  completed   bis 
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the  application  was  too  late.  Supposing  the  defendant  1837* 
not  to  have  been  charged  in  execution  in  due  time, 
that  could  only  amount  to  an  irregularity,  and  if  the 
defendant  sought  to  avail  himself  of  it,  he  ought  to  come 
-within  a  reasonable  time,  according  to  the  directions  of 
1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  33  (o).  Here,  however, 
an  application  in  Michaelmas  Term  could  not  be  consi- 
dered as  sufficiently  within  a  reasonable  time.  He  cited 
Smiih  V.  Sandys  (6).  Secondly,  according  to  the  lan- 
guage of  the  rule,  the  defendant  had  been  charged  in 
execution  in  due  time,  because  the  judgment  could  not 
be  considered  as  complete  until  Easter  Term,  the  roll  not 
having  been  carried  in  till  then.  The  words  of  the  rule 
were,  '*  the  plaintiff  shall  proceed  to  trial,  or  final  judg- 
ment, against  a  prisoner,  within  three  terms  inclusive  after 
declaration,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  two  terms  inclusive  after  such  trial  or 
judgment,  of  which  the  term  in  or  after  which  the  trial 
was  had  shall  be  reckoned  one."  The  judgment  of  course 
must  mean  a  complete  judgment,  but  it  was  not  complete 
nntil  Easter  Term  ;  and  the  admitted  facts  shewed  that  he 
had  been  charged  within  two  terms  after  such  judgment. 
He  cited  Blackburn  v.  Kymer  (c),  and  Butler  v.  Bulkeley  (rf). 
Thirdly,  if  the  judgment  were  to  be  considered  as  final  in 
December,  then  this  particular  case  did  not  come  within 
the  rule,  because  the  last  clause  of  it  only  applied  to  cases 
where  a  trial  had  taken  place.  Here,  however,  no  "  trial" 
had  taken  place,  for  the  defendant  had  suffered  judgment 
by  default.  That  being  the  case,  the  plaintiff^  was  entitled 
to  two  clear  terms  within  which  to  charge  the  defendant 
in  execution.  Fourthly,  it  could  not  be  said  that  the 
judgment  in  December  related  back  to  Michaelmas  Term, 
because  the  express  words  of  3  Reg.  Gen.  H.  T.  4  Will.  4, 

Oi)  Ante,  Vol.  1,  p.  18?.  (c)  5TaaDt.  672;  1  Marsh.  278. 

(h)  3  Ad.  &  El  693.  (cO  8  Moore,  104. 
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(Ploiding  RuIe^C")  provided  that  "all  judgnenU, whether 
iotertoculory  or  final,  shall  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in  term  or  vacation, 
wliva  signed,  and  shall  not  have  relation  to  any  other  day: 
Provided  that  it  shall  be  competent  for  the  Court  or  a 
Judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc." 
£ven  therefore,  supposing  the  judgment  ought  to  be  con- 
sidered  as  complete  in  the  month  of  December,  as  the 
day  in  December  on  which  it  waa  signed  could  only  have 
relation  to  that  day,  the  plaintiflT  had  in  due  time  charged 
tlie  defendant  in  execution,  as  he  had  been  charged  in 
Eatilcr  Term.  He  cited  Borer  v.  Baker  (A),  Mellon  r. 
Henitt  [c),  Lambirlh  v,  Barritiglon  {d),  Heaton  v.  Wit- 
taker  C«J,  and  Smilk  v.  Jefferys  (f). 


LiTTLEDALE,  J,,  stopped  Knowtes  aa  to  the  first  a 
aecoDd  objections  taken  by  Bull. 


Knowtes,  in  support  of  the  rule,  contended  with  respect 
to  the  third  objection,  that  when  the  rule  of  H.  T.2  Will.  4, 
vaa  made,  there  could  be  no  occasion  to  introduce  the 
word  "  triaf  into  the  latter  clause  of  the  rule,  becauie  at 
that  lime,  ifa  judgment  were  signed  in  vacation,  it  related 
back  to  the  previous  term.  As  to  the  last  point,  the  rule 
of  H.  T.  4  Will.  4-,  with  respect  to  the  doctrine   of  re- 


Hall. 
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-  LiTTLBDALE,  J. — This  was  an  application  to  discharge  1^7- 
ibB  defendant  out  of  custody  for  want  of  being  charged  ^^^^^ 
m  ezecution  in  due  time.  The  declaration  was  dated  the  _  «• 
5i7ih  NoTember,  1834,  and  final  judgment  in  debt  was 
signed  in  Michaelmas  Vacation,  on  the  22nd  December, 
'I8S4k  Judgment  was  completed  on  the  5th  May,  1835, 
which  was  in  Easter  Term.  The  defendant  was  charged 
ID  execution  in  the  same  Easter  Term,  on  the  7th  May, 
-18S5.  It  waa  objected,  first,  that  the  defendant  came  too 
late ;  that  this  was  a  mere  irregularity,  on  which  it  be- 
hoved A  party  to  apply  promptly,  and  though  greater  in- 
dulgence might  be  shewn  to  a  prisoner  than  other  persons, 
yet  this  was  undoubtedly  too  long  a  time.  As  to  that,  I  am 
of  opinion  that  it  is  not  an  irregularity.  It  is  a  violation 
of  a  rule  of  Court  not  to  charge  a  prisoner  in  execution  in 
the  prescribed  time,  and  it  is  a  well-known  established 
n\e,  that  a  prisoner  once  supersedeable  for  want  of  being 
charged  in  ezecution  on  judgment  always  continues  so. 
Tidd's  Practice  (a),  fully  explained  by  Mr.  Justice  Bayley 
fai  Melian  v.  Hewiti  (b).  The  second  objection  was,  that 
.the  judgment  was  not  completed  till  Easter  Term,  1835, 
and  if  so,  he  was  charged  in  execution  in  due  time;  but  I 
am  of  opinion  that  a  judgment  was  completed  in  Michael- 
joas  Vacation,  1834.  Final  judgment  was  then  signed, 
and  the  plaintiff  might  then  have  waived  his  costs,  and 
.aaed  out  execution  immediately  for  the  debt.  The  next 
.otgection  was,  that  upon  the  construction  of  the  two  rules 
<X  H.  T.  2  Win.  4  and  H.  T.  4  Will.  4,  the  plaintiff  was 
in  time  in  charging  him  in  execution  in  Easter  Term,  1835. 
It  may  be  proper  to  advert  tp  the  old  rule  of  H.  T.  26  Geo. 
8.  The  language  of  that  rule  is,  '*  In  all  cases  after  such 
trial  shall  be  had,  or  final  judgment  obtained  against  any 
prisoner  in  the  custody  of  the  marshal,  or  in  any  other 
gaol  or  prison,  unless  the  plaintiff  shall  cause  such  prisoner 

(a)  9th  cd.  367.  (b)  Ante,  Vol.  2,  p.  71. 

VOL.  V.  N  N  D.  p.  C. 
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to  be  charged  id  execution  within  two  terms  next  afier 
such  trial  shall  be  had  or  final  judgment  obtained,  of  which 
two  teniH,  the  term  in  which  such  trial  shall  be  had  or 
final  judgment  shall  be  obtained  shall  be  taken  to  be  one, 
in  CMe  no  writ  of  error  shall  be  depending,  nor  injunolion 
be  obtained  fbr  stay  of  proceedings."  By  the  ruleof  H.T. 
S  Will  4  {a),  "  The  plaintiff  shatl  proceed  to  trial,  or  final 
judgment  against  a  prisoner,  within  three  terms  incluiive 
after  declaration,  and  shall  cause  the  defendant  to  be 
charged  in  execution  within  two  terms  inclusive  after  such 
trial  or  judgment,  of  vhicli  the  term  in  or  after  which  the 
trial  was  bad  shall  he  reckoned  one."  By  rule  of  H.  T. 
4  Will.  4  (ft),  "All  judgments,  whether  interlocutory  or 
final,  shall  be  entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed,  and 
•hall  not  have  relation  to  any  other  day."  This  is  a  pai^ 
liamentary  rule,  and  has  the  force  of  an  act  of  Parliament, 
and  shuts  out  all  relation  to  ihe  preceding  term ;  and  there- 
fore a  judgment  in  Michaelmas  Vacation  cannot  be  taken 
as  a  judgment  of  Michaelmas  Term;  and  this  judgment 
baring  been  signed  in  December,  183'!',  is  affected  by  it, 
and  cannot  be  taken  to  be  a  judgment  as  of  Michaelmai 
Term ;  and  then,  according  to  the  rule  of  H.  T.  2  Will  4, 
tha  plaintiff  has  two  terms  after  that  to  charge  the  defen- 
dant in  execution.  It  is  a  very  hard  case,  and  the  conse- 
quences probuhlj  not  cunlemplated  when  the  rule  was 
1  that  may  cause  the  Court  to  make  a  new  rule. 
c  enlarged,  in  order  to  take  the 
I  thinks  proper, 
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1837. 

Rex  r.  Rattislaw. 

fwADDINGTON  shewed  cause  against  a  rule  which  in  order  to  ob- 
had  beeq  obtained  for  quashing  a  writ  of  certiorari  for  it  i,  not  tuffi- 
brioging  up  an  order  of  the  justices  of  Warwickshire,  Sj';*;;^'^^* 
which  had  been  made  by  them  at  the  Midsummer  Quarter  under  is  Geo.  s, 
Sessions,  1836,  in  the  matter  of  an  appeal  against  the  jasdce  preMnt 
overseer's  accounts  of  the  parish  of  Rugby.    Tlie  ground  ^^^^  ^)^^  °* 
on  which  the  application  had  been  made  was,  that  before  ^'^*  ^^ 
obtaining  the  certiorari  notice  of  an  application  for  that  ofthenme 
purpose  had  only  been  served  on  one  of  the  justices  pre-  ^^bt"^ 
sent  at  the  sessions  when  the  appeal  was  heard,  and  to    2l^^  too 
another  justice  who  had  not  been  present.     On  the  18th  Ute  to  object 
October  the  certiorari  was  delivered  to  the  Court.    The  ofthenotke 
first  objection  to  the  certiorari  was,  that  the  13th  Geo.  2,  l£SoJS»*thr^' 
c  18,  s.  5,  had  not  been  complied  with  in  serving  two  of  «>n»eq»««H» 
the  justices  who  had  made  the  order  with  notices  of  the  the  writ  be 
application.    Sufficient  notice,  however,  had  been  given  betooVte to 
hf  serving  two  justices  of  the  county,  because  the  or-  »«"»"*•  fi«* 
der  was  made  by  the  justices  of  the  county.    The  mere      it  i*  com- 

,        .  *  *    .  1  petent  for  the 

net  of  one  of  the  justices  served  being  present  or  absent  parties  in  an 
ft  the  time  of  making  the  order,  must  be  immaterial.  ^^^  m^^^ 
Bat  if  the  notice  were  insufficient,  it  was  too  late  to  take  j««»ticei  pre^ioui 

to  obtaining  a 

die  objection  now,  as  it  should  have  been  taken  when  the  certiorari. 
mle  nisi  for  the  certiorari  was  granted.  If  the  present 
rule  were  made  absolute,  great  injustice  would  be  wrought, 
for  in  consequence  of  the  delay  in  applying  to  set  aside 
this  writ,  the  six  months  within  which  a  writ  of  certiorari 
must  be  sued  out  would  have  elapsed,  and  thus  the  parties 
would  be  prevented  from  having  the  question  tried,  if  the 
Court  should  be  of  opinion  that  the  writ  ought  to  be 
quashed.  But  another  objection  might  be  taken  to  this 
application,  which  was,  that  it  did  not  appear  the  persons 
making  it  were  interested  in  the  matter  of  the  appeal. 
He  cited  Daniel  v.  Phillips  (a). 

(«)  4  T.  R.  499. 
N  N  S 
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r  snd  Daniel  supported  the  rule,  and  contended, 
thai  the  «ords  of  the  13  Geo.  2,  being  imperative  as  to 
serving  two  of  the  justices  who  had  made  the  order,  it  ww 
clear  that  the  provisiuns  of  the  act  had  not  heen  complied 
with,  since  it  could  not  be  said  that  the  order  had  been 
made  by  the  justice  wlio  was  absent  at  the  time  of  making 
it.  Tiie  case  of  Rex  v.  The  Justices  of  Sussex  («),  waa 
in  point  to  shew  that  the  provisions  of  the  act  must  be 
strictly  complied  with.  With  respect  to  taking  the  ob- 
jection at  the  time  when  the  rule  nisi  fur  the  certiorari  wu 
discussed,  there  was  nothing  to  shew  that  any  rule  niai 
had  been  obtained  previous  to  issuing  the  writ-  As  to 
the  application  being  late,  they  cited  Rex  v.  Wakejield  {b). 
Rex  V.  Justices  of  Kent  (c),  and  Rex  v.  NichoUs  (d)> 
Lastly,  with  regard  to  who  the  persons  were  at  whose  iiH 
stance  the  application  was  made,  the  case  of  Daniels, 
Phillips  did  not  apply,  as  in  the  present  instance  the  pc^ 
sons  making  it  were  those  interested  in  the  event  of  the 
appeal. 

Cur.  adv.  vulU  • 


Patteson,  J.,  this  term  (April  26)  gave  judgment.— 
This  was  a  case  argued  last  term  on  a  rule  to  shew  caiuv 
why  a  certiorari  should  not  he  quashed.  The  certiom 
was  to  remove  an  order  of  quarter  sessions.  The  writ  he 
;  motion  for  quashing  it  was  n 

e  of  the  application  f 
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arerred  on  oath  that  the  said  party  or  parties  suing  forth 
the  same  hath  or  have  given  six  days  notice  thereof  in 
writing  to  the  justice  or  justices,  or  to  two  of  them,  by 
and  before  whom  such  condition,  judgment,  order,  or  other 
awardings  shall  be  so  had  or  made,  to  the  end  that  such 
justice  or  justices,  or  the  parties  therein  concerned,  may 
shew  cause,  if  he  or  they  shall  so  think  fit,  against  the 
issuing  or  quashing  such  certiorari.  The  contention  on 
this  rule  was,  whether  the  notice  had  been  sufficiently 
served  within  the  meaning  of  that  act.  Mr.  Waddington 
argued  that  it  had  been ;  and  was  obliged  to  contend  that 
it  would  have  been  sufficient  to  have  served  it  on  any  two 
justices  of  the  county.  That  is  a  very  strong  proposition. 
I  have  not  been  able  to  find  any  authority  on  the  point ; 
yet,  I  am  satisfied  that  the  meaning  of  the  act  is,  that  the 
service  should  be  on  two  of  the  justices  by  whom  the  order 
was  made,  and  who  were  present  at  the  time.  In  this 
case,  one  of  those  served  was  not  present,  and  therefore  I 
think  the  service  was  bad.  There  were  several  other  ob- 
jections argued,  which  it  is  not  necessary  to  determine,  as 
the  rule  must  be  made  absolute  on  this  point.  There  was 
one  objection  made  to  the  present  rule,  that  at  all  events 
it  was  now  too  late  to  make  this  objection  to  the  service  of 
the  notice.  On  the  other  hand,  the  case  of  Rex  v.  Ni- 
duiiU  was  cited,  and  on  the  authority  of  that  case  (without 
deciding  that  in  all  cases  such  a  motion  may  be  made  after 
any  lapse  of  time,)  I  think  this  motion  was  not  too  late. 
In  that  case  a  rule  nisi  for  a  certiorari  was  obtained  in 
Hilary  Term,  no  notice  having  been  given  to  the  parties 
before  obtaining  the  rule.  The  rule  was  obtained  on  the 
8rd  February,  was  served  and  made  absolute  on  the  10th, 
no  cause  being  shewn  ;  so  that  more  than  six  days  elapsed 
between  the  time  of  moving  for  the  rule  and  making  it 
absolute.  In  Easter  Term  following  a  motion  was  made 
to  quash  the  certiorari,  but  the  Court  said  the  practice  had 
been  to  give  the  notice  before  moving  for  the  rule  nisi. 
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Nov,  though  it  does  not  appear  from  the  report  of  the 
flaafli  that  the  ohjection  of  ihe  motion  having  been  made 
too  Ute  was  made,  yet  is  clear  that  it  must  have  been,  and 
tbfl  Court  said  that  the  rule  nisi  was  not  notice  to  the 
juittces,  and  then  quashed  the  certiorari.  That  case, 
therefore,  is  directly  in  point,  and  this  rule  must  be  made 
absolute.  There  was  another  objection  made  that  it  was 
not  competent  to  the  respondents  in  the  appeal  to  object 
to  the  sufficiency  of  the  notices  to  the  justices.  But  I 
caoDOt  tell  but  that  they  (the  justices)  may  be  injured,  and 
may  have  wished  to  support  their  own  order.  However, 
the  objection  being  brought  under  the  notice  of  the  Court, 
I  am  bound  to  deal  with  it. 

Rule  absolute. 


Clayton  r.  Marsham. 

Helps  applied  for  leave  to  sue  out  a  writ  of  distringas 

dut, 'that  fas'      •gainst  ihe  defendant,  with  the  view  of  compelling  him 

will  keep  out  to  enter  an  appearance.     The  affidavits  with   which  he 
of  them;  U  '  '^ 

■Toid  bring  was  furnished  did  not  shew  that  the  usual  course  of  prac- 
— ed,  dt- 


wdntlia      tice  had  been  adopted,  which  the  courts  had  recogutsed 


nily  of 


i  the  general  practice  in  such  cases.     'J'hey  only  stated 

1  been  made  at  the  defendant's  residence, 

t  of  summons  was  lef 
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log  aenrice.    The  cases  of  Hill  v.  Maule  (a),  IVhiie  v.      ^7«^ 
Wesiem  (i),  and  Hickman  v.  DalUmore  {c),  were  cited.         clattom 


.  WiLLUMft,  J«— There  is  no  reason  why  a  third  call 
■hottU  not  haTe  been  made  in  this  case,  according  to  the 
Hfdiaary  practice,  and  the  copy  of  the  writ  left  at  that 
liiiitt*    I  think  the  plaintiff  b  not  entitled  to  his  writ* 

Rule  refused. 

(a)  Ante,  Vol.  2,  p.  10;  1  Cr.        (b)  Ante,  Vol.  2,  p.  461. 
k  Met.  617 ;  3  Tyr.  163,  n.  (c)  Ante,  V<d.  4,  p.  278. 


MAaSBAM. 


Carew  v.  Winslow. 

jR.  ALEXANDER  moved  to  make  a  rule  absolute  on  '^  ^,  *  ittflident 
affidavit  of  service.    It  was  a  rule  to  compute  principal  to  comDute,  if 
and  interest  on  a  bill  of  exchange.    The  peculiarity  in  chambenofcbe 
the  case  was,  the  special  nature  of  the  service  disclosed  ^^^^^^^ 
by  the  affidavit  on  which  the  application  was  founded,  dent  there  itAtet 
The  deponent  swore,  that  he  had  taken  the  rule  nisi  to  tmumitted  it 
the  chambers  of  the  defendant,  and  finding  no  one  there,  ^    *"* 
pot  it  into  the  letter-box.    The  deponent  called  the  next 
day^  and  on  making  inquiries  of  a  person  resident  in  the 
chambers,  he  informed  him  that  he  had  found  the  rule  in 
ihe  box,  and  had  sent  it  to  the  defendant.     It  was  con- 
tended that  this  ought  to  be  considered  a  sufficient  service 
of  such  a  rule. 

WiLUAMS,  J. — I  think  the  service  is  sufficient  to  entitle 
you  to  make  the  rule  absolute* 

Rule  absolute. 
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Grisdley  V.  Thorn. 
Vudetipcd*!  XjltlLTON  applied  for  leave  to  issue  a  distringas  in 
ibe  Court  will'  Older  to  Compel  an  appearance.  It  was  an  action  to  re- 
aiiowownio  cover  compensation  in  damages  for  criminal  conversation 
comp*Un«p-  with  the  plaintift"s  wife.  At  the  time  that  ibe  connexion 
iMued  (fiintt  took  place,  the  defendant  was  living  in  the  house  of 
"uhtmgh'hi'i  ^^^  plaintiff.  He  subsequently  eloped  thence  with  the 
'""JiT""  plaintiff's  wife,  und  went  lo  reside  for  a  short  time  in 
corerrri,  itaE  lodgings,  whence  lie  had  removed,  and  his  residence  had 
Di  the  writ  of  never  been  discovered  since.  Inquiries  had  been  made  at 
^""nd'ip'-  ibose  lodgmgs,  but  no  trace  of  him  could  be  foumi.  He 
poinimenu  ^as  afterwards  advertised  in  several  newspapers,  and  va- 

tSeoti  ai  hii  Hous  Other  cndeavours  were  made  in  order  to  discover  him, 
pUcea  of  nbude,  but  Unsuccessfully.  It  was  afterwards,  however,  ascertained 
fo"'ih" '" '■*^"'  *^*'  "  person  named  Lee  was  in  the  receipt  of  certain  rents 
ofhitreno,  belonging  to  the  defendant,  and  accordingly  application 
Kir  in  be  in  was  made  to  bim  to  g(un  some  information  with  respect  to 
wiih'wt'prin-"  'j'*  employer.  Tiiat  person  refused  to  state  where  hisem- 
^P""-  ployer  was,  but  offered   to  send  to  him  any  thing  nbich 

might  be  left.  Under  these  circumstances,  an  application 
was  made  in  last  Hilary  Term  to  be  allowed  to  serve  the 
writ  of  summons  on  Lee,  or  else  for  a  distringas.  Mr.  J. 
Patleson  (fi),  however,  refused  to  grant  the  application. 
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submitted  that  the  provisions  of  sect.  3  of  S  &  3  Will.  4, 
c  39,  were  sufficiently  complied  with,  so  as  to  entitle  the 
plaintiff  to  a  distringas.  All  that  that  section  required 
was,  that  it  should  be  shewn  that  the  defendant  has  not, 
according  to  the  exigency  of  the  writ,  ^*  appeared  to  the 
action,  and  cannot  be  compelled  so  to  do  without  some 
more  efficacious  process." 

CoLKRiDOB,  J. — The  difficulty  I  feel  is,  that  it  may  be 
unjust  to  the  defendant  to  grant  this  application,  as  he 
ntMj  have  been  abroad  previous  to  the  commencement  of 
the  action. 

CkUUm  cited  the  case  of  Moon  v.  Thynne  (a),  where  the 
Court  allowed  a  distringas  to  issue  against  a  defendant, 
though  he  had  not  been  served  with  the  writ,  it  appearing 
that  he  had  gone  abroad  in  order  to  avoid  his  creditors; 
and  had  left  servants  at  his  house  in  town.  The  object 
which  the  plaintiff  had  in  the  present  case  was  to  obtain  a 
verdict  against  the  defendant,  with  the  ultimate  view  of 
procuring  a  divorce.  Proceedings  to  outlawry  would  con- 
sequently be  of  no  avail.  Under  these  circumstances,  it 
was  hoped,  that  the  plaintiff  had  brought  himself  within 
the  terms  of  the  statute,  by  making  out  a  case  which  would 
mduce  the  Court  to  exercise  its  discretion  in  granting  leave 
to  the  plaintiff  to  issue  a  writ  of  distringas. 

CoRBRiDGE,  J. — ^You  may  take  your  writ. 

Writ  granted. 

(a)  Ante,  Vol.  3,  p.  153. 
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BONNEFOR  V.  RUS9BL.  ^ 

Iniaippnoi-  JS.-i ItSTOW  eheved  cause  against  a  rule  nisi  obtomed 
P^Hdin^  on  bjr  Hunifrey,  for  staying  proceeilings  on  the  bail-bond  on 
the  ^'luri"  of  P^J™^"*  of  costs.  He  objected  to  the  affidavit  of  merits, 
meriu,  lfai«d*  on  the  ground  of  the  insufficient  description  given  of  him- 
miui  dcKilbc  self  by  the  deponent,  who  made  the  affidavit.  He  de- 
aitorney  ut  the  scTihed  himself  as  "  William  Kussel,  of  No.  7,  Noriblk- 
S'f'olrr.uf'''''  't"et,  Strand,  gentleman."  It  did  not  therefore  appear, 
BdiiK  10  ibcw  that  though  he  might  be  an  attorney,  he  was  the  atlorney 
diTiu  iiiat  of  tlie  defendant  in  the  action.  Unless  he  was,  there  wai 
iomr*'of  tbV"  "ot'i'^g  'o  shew  such  a  connexion  between  him  and  the 
umi  chriatian  causfi  as  would  enable  him  to  know  whether  the  defendant 
miding  u  ibe  had  oc  had  not  a  defence  on  the  merits.  It  was  true 
that  one  affidavit,  on  which  tlie  application  was  founded, 
described  the  deponent  as  "  Clerk  to  Howard  &  Russel, 
of  No.  7,  Norfolk-street,  Strand,  attoroies  for  the  defeo- 
duit<"  Another  affidavit  also  shewed  that  William  Rus- 
■el,  who  resided  at  the  same  place,  had  acted  as  attorney 
for  the  defendant.  These  statements,  however,  he  con- 
tended, could  not  be  used  for  the  purpose  of  making  out 
which  ought  properly  to  have  been  stated  in  the  affi- 
□f  merits.  He  cited  Morris  v.  Huni{a),  the  vat' 
Dote  of  which  was,  "  Affidavits  of  merits  must  ap- 


ttmt  ol  nhkb 

<bl  dirpIMUnt 

ducilbM  llim' 


SA8TBE  TBRMt  T  WILL.  IT.  54T 

deponoit  in  the  affidaTit»  was  to  ascertain  that  the  1837. 
person  who  swore  to  merits  was  suflSciently  acquainted 
with  the  case  to  have  a  competent  knowledge,  whether 
the  defendant  had  merits  or  not.  That  object  was  suffi- 
dently  obtuned  if  such  affidavits  were  laid  before  the 
Court  as  shewed  the  person  making  the  affidavit  to  have  a 
emnpetent  knowledge  of  the  merits. 

CoLXRiDOB,  J. — ^Nothing  which  appears  in  these  affi- 
davits is  inconsistent  with  the  supposition  that  there  is 
another  person  of  the  same  christian  and  surname  resident 
at  No.  7,  Norfolk-street,  but  who  is  not  the  defendant's 
attorney.  Affidavits  should  conform  strictly  to  what  the 
|iractioe  of  the  Court  requires.  The  present  rule  must 
dberefofe  be  disdiarged. 

Rule  discharged. 


Lambbrt  and  Another  v.  Cooper  and  Others. 
X  HIS  was  an  interpleader  rule,  obtained  under  1  &  3  On  an  appUcm- 

Will.  %  C  Oo,  S.  J .  Snt  lection  of 

the  Interplemder 
Act,  if  the 

Addison^  on  the  part  of  the  plaintiffs,  stated  that  the  claimant  does 

1.  i»3  -r  •««  not  appear,  the 

Claimant  did  not  appear.     It  was  an  action  brought  by  Court  will  not 
the  assignees  of  a  person  named  Walker,  a  bankrupt,  ^  ^j  |^  cotti 
and  the  facts  out  of  which  the  present  application  had  ^he'court^of 
arisen  were  these.    A  quantity  of  cloth  had  been  sold  by  >»cb  cotu  to  be 
Walker,  through  the  agency  of  a  factor  named  Wise,  in  fundindiipute. 
the  name  of  the  latter,  to  the  defendants.    Walker  then 
liecame   bankrupt.     The   present  action  was  brought 
by  the  assignees  against  the  defendants.    A  claim  was 
made  after  action  and  before  plea  on  the  part  of  the  as- 
signees of  Wise,  who  had  also  become  bankrupt.    The 
defendants  did  not  dispute  their  liability  to  pay  one  or 
other  of  the  parties  claiming  the  property,  and  therefore 


Lammt 

Coon*. 
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they  applied  to  the  Court  for  the  usual  rule  under  the  first 
section  of  the  Inierpleader  Act.  As  the  claimant  did  not 
appear,  the  mode  in  which  the  rule  must  be  disposed  of 
would  be,  thut  the  cluiiit  of  tlie  third  party  should  be 
barred,  proceedings  in  the  action  stayed  on  payment  of  debt 
and  costs,  eacii  party  paying  his  own  costs  of  appearing 
on  the  rule.  It  was  a  miiitcr  of  doubt,  wlietlier  the  Court 
had  power  to  order  the  claimant,  who  did  not  appear,  to 
pay  the  costs  of  those  parlies  who  had  come  before  the 
Court  upon  the  rule.  By  the  tliird  section  of  the  act  it 
was  provided  "  that,  if  such  third  party  shall  not  appear 
Qpon  such  rule  or  order,  to  maintain  or  relinquish  his 
claim,  being  duly  served  therewitli,  or  shaU  neglect  or 
refuse  to  comply  with  any  rule  or  order  to  be  made  after 
appearance,  it  shall  be  lawful  for  the  Court  or  Judge  to 
declare  such  third  party,  and  all  persons  claiming  by, 
from,  or  under  him,  to  he  for  ever  barred  from  prosecut- 
ing hia  claim  against  the  original  defendant,  his  executors 
or  administrators  i  saving  nevertheless  the  right  or  claim 
of  such  third  party  against  the  plaintiff;  and  thereupon  to 
make  sneh  order  between  sucli  defendant  and  the  plain- 
tiff, as  to  costs  and  other  matters,  as  may  appear  just 
and  reasonable."  It  would  seem,  therefore,  that  if  the 
claimant  did  not  appear,  the  Court  had  no  power  to  award 
costs  as  against  hii 
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available  for  the  payment  of  the  costs  incurred  by  his  lBd7. 
dient  in  applying  to  the  Court.  The  defendant^  being  a 
mere  stakeholder^  and  claiming  no  interest  whatever  in 
Ihe  matter  disputed,  ought  surely  to  have  the  costs  of 
applying  to  the  Court  with  respect  to  the  matter  so  dis- 
puted. He  cited  Cotter  v.  The  Bank  of  England  (a), 
Parker  v.  Linnett  (A),  Duear  y.  Mackintosh  (e),  and 
Scales  V.  Sargeson  {d)* 

Williams,  J. — All  the  facts  are  agreed  upon  in  this 
case,  and  the  principle  also,  with  this  exception,  that  the 
applicant  claims  to  have  the  costs  of  this  rule  paid  out  of 
the  fund  in  dispute.  The  applicant,  however,  has  over- 
looked  the  beneficial  situation  in  which  he  is  placed  by  the 
Interpleader  Act.  If  that  act  had  not  been  passed,  both 
the  present  plaintiff  and  the  person  who  has  made  the  claim 
ought  have  proceeded  against  him,  and  he  would  have 
had  no  relief  except  by  the  expensive  mode  of  proceeding 
in  equity.  Now,  although  he  has  done  nothing  wrong, 
he  18  relieved  by  this  summary  and  cheap  application* 
He  has,  therefore,  a  great  benefit  conferred  on  him.  But 
why  is  the  fund  in  dispute  to  be  diminished  ?  what  harm 
has  the  original  vendor  of  these  goods  done  ?  If  there 
n  any  delinquent,  it  is  the  person  who  has  put  forth  an 
idle  claim ;  but  he  is  not  before  the  Court,  and  it  may  be 
doubtful  if  the  Court  can  award  costs  against  him.  If  he 
were  here  I  would  undoubtedly,  if  I  had  power,  allow  the 
costs  against  him.  There  can,  consequently,  be  no  costs 
albwed  to  the  applicant  out  of  the  fund  in  dispute.  If  a 
firesb  application  is  made  to  the  Court,  to  order  the  per- 
son who  made  the  claim  to  pay  the  costs  of  this  rule,  as 
to  the  power  to  do  which  I  give  no  opinion,  that  question 


(a)  Ante,  Vol.  2,  p.  728.  (c)  Ante,  Vol  2,  p.  730. 

(b)  lb.  p.  662.  (d)  Ante,  Vol.  4,  p.  231. 
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1997^  Buy  then  be  discussed.  The  rule  muit  be  that  the 
eUouuit  be  barred  of  his  claim,  and  that  the  action  be 
itKyedon  payment  of  the  debt  and  the  costs  of  the  action : 
e*cb  party  paying  his  own  costs  on  this  rule. 

Rule  accordingly' 


Dalton  f.  Tucker. 

TobrinBipMiT  ^ERE  applied  for  an  attachment  against  the  defendant 

iota  conumpt  '^'  ° 

far  Don-p*r-       for  non-payment  of  costs  pursuant  to  the  Master's  atloca- 

puwuDitothe  t°T-  The  difficulty  in  the  case  was,  that  although  the 
cUBr*s'(»ii**of  ■*'™**  "*'  regular  in  other  respect?,  the  person  effectmg 
Uuralawd  theieiTice  had  omitted  to  leave  a  copy  of  the  rule  with 
the  defendant.  Shewing  the  original,  and  making  the  de- 
mand however,  must  liave  brought  the  contents  both  of 
the  rule  and  allocatur  to  the  mind  of  the  defendant,  and  his 
disobedience  to  it  therefore  amounted  to  a  contempt. 
I<earing  a  copy  with  the  defendant  could  not  be  of  any 
e  to  him. 


WuuAKS,  J. — That  is  not  sufficient ;  in  wder  to  bring 
Iw  party  into  contempt,  a  copy  must  be  left. 
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tot  pleaded  Not  gailty,  and  notiee  of  trial  was  given  for        1837. 
Ae  aittings  after  last  Hilary  Term.    The  cause,  however, 
had  not  yet  been  tried.    A  few  days  antecedent  to  the 
SiSnd  April,  it  being  rumoured  that  the  plaintiff  had  mar- 
ried, the  present  rule  was  obtained  on  that  day.    It  had 
previously  been  ascertained  that  a  marriage  did  take  place 
between  her  and  a  man  named  Bush,  on  the  3rd  of  the 
same  month.    This  application  was  rendered  necessary  by 
a  proviso  introduced  by  2  Reg.  Gen.  H.  T.  4  Will.  4,  (a) 
(Pleading  Rules)«    This  rule,  after  generally  abolishk^ 
Ae  ODtering  of  continuances,  provided  "  that  in  all  cases 
in  which  a  plea  puis  darrein  continuance  is  now  by  law 
pleadable  in  banc,  or  at  nisi  prius,  the  same  defence  may 
ba  pleaded,  with  an  allegation  that  the  matter  arose,  after 
tbe  last  pleading,  or  the  issuing  of  the  jury  process,  as  the 
caae  may  be."    It  then  provided  still  further,  "  that  no 
•ndi  plea  shall  be  allowed  unless  accompanied  by  an  affi- 
davit that  the  matter  thereof  arose  within  eight  days  next 
before  the  pleading  of  such  pleas,  or  unless  the  Court  or 
a  Jndge  shall  otherwise  order.**    The  present  application 
diarefore  was  made  to  be  allowed  to  plead  the  coverture 
aa  before  mentioned.    No  cause  was  shewn  against  the 
mti^  and  it  was  now  sought  to  introduce  the  term  of  dis- 
pensing with  the  affidavit  that  the  ground  of  the  plea  arose 
within  eight  days  before  the  pleading  of  the  plea.    The 
rule,  in  its  present  form,  was  merely  to  be  allowed  to  plead 
it,  notwithstanding  it  had  arisen  more  than  eight  days 
before  the  plea  was  pleaded. 

'  Williams,  J. — ^That  term  cannot  be  introduced  into  the 
tide  as  it  at  present  stands.  It  ought  to  have  been  made 
part  of  the  rule  when  it  was  obtained.  If  it  had  been  in- 
troduced originally,  it  is  possible  that  the  plaintiff  would 

(a)  Ante,  VoL  2,  p.  313. 
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Iiave  shewn  cnuse  against  it.  I  can  only  make  the  lUle 
absolute  in  its  present  terras  ;  if  any  modification  of  them 
18  required,  another  application  must  be  made. 

Rule  absolute  accordingly. 


Doe  d.  Lord  Summers  p.  Roe. 

XL£/./<y  moved  for  leave  to  sign  judgment  against  the 
casual  ejector  on  an  affidavit  of  service,  trhicb  stated  that 
the  deponent  had  been  unable  lo  effect  a  service  on  two 
of  the  tenants  of  the  premises  sought  to  be  recovered,  in 
consequence  of  iheir  shutting  themselves  up  in  the  houses 
and  rcfuung  to  open  the  doors.  Copies  of  the  declaration 
lind  been  pushed  under  each  door,  and  an  explanation  in 
a  loud  voice  given  outside.  All  therefore  had  been  done 
that  was  possible,  in  order  to  effect  a  service. 

WitLlAMs,  J. — With  respect  to  those  tenants,  1  think 
jOU  may  take  a  rule  nisi,  and  let  it  be  served  in  the  i 
way  ai  the  declaration. 

Rule  nisi  accordingly. 
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when  the  servant  only  of  the  tenant  had  been  served. 
Those  were,  however^  cases  where  the  tenant  of  the  pre- 
mises remained  in  this  country.  In  the  present  instance^ 
Sir  George  Pocock  had  gone  abroad,  and  there  was 
nothing  to  shew  at  what  time  he  would  return.  The  case 
consequently  did  not  come  within  the  principle  of  those 
in  which  the  Court  had  refused  to  interfere.  It  was  there- 
fore submitted,  that  judgment  might  be  signed  against  the 
casual  ejector. 

Williams,  J. — I  think  you  may  have  a  rule  nisi   for 

judgment 

Rule  nisi  granted. 


Dos  d.  Hunter  v.  Roe. 
mJAVISON  applied  for  judgment   against   the  casual  Where  there 

•      ^         rr«i_  •  ,.    .  •     1  IT.  1     *•  rttaon  to  be- 

ejector.   Ine  service  was  not  strictly  regular.  It  appeared,  Heve  thit  the 
by  the  aflSdavit  of  the  deponent  endeavouring  to  serve  f/JJ^^tenallt  in 
the  declaration,  that  he  had  gone  to  the  premises  and  in-  pwseision,  •!- 

^  '^  though  he  denie 

quired  for  a  person  named  Cooper,  that  being  the  name  it,  the  Court 
of  th     tenant  in  possession.     A  person  appeared  at  the  ment  to  be    '~ 
door,  who  said  his  name  was  Cooper.     The  deponent  then  •^s°***- 
served  that  person  with  the  declaration  and  explained  the 
notice  in  the  regular  way.    The  person  so  served  then  said 
that  the  paper  must  be  intended  for  a  Mr.  William  Henry 
Cooper,  who  was  from  home,  but  that  his  own  name  was 
William  Cooper.     The  deponent  then  made  inquiries  at 
the  adjoining  house,  and  described  the  man  he  had  served 
to  the  person  resident  there.     The  latter  then  said  that 
he  had  no  doubt  the  person  who  had  received  the  decla- 
ration was  William  Henry  Cooper,  the  tenant  in  posses- 
Mon,  whom  it  was  sought  to  servp. 

Williams,  J. — I  think  you  may  take  your  rule. 

Rule  granted. 
vol.  v.  o  o  D,  P.  c. 
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Facer  v.  French  and  Another. 
Wh«t«  >  piupcr  \jHADWICK  C.  JONES  shewed  cause  against  s  rule 
DDiksonri^l,  "'si  obtained  by  Chilton  for  dispaupering  the  plainttS*,  on 
tiie  ground  of  his  having  vexatiously  given  a  notice  of 
trial  on  which  he  did  not  act.  It  was  an  aclion  of  tres- 
pass, and  notice  of  trial  was  given  for  the  last  Hertford 
Spring  Assizes;  but  the  cause  was  withdrawn  on  the 
^econdday  of  the  assize.  It  was  in  respect  of  this  default, 
that  the  present  apphcation  was  made.  In  answer  to  it, 
the  plaintiff's  attorney  had  miide  an  affidavit,  that  when 
he  went  to  the  assize  town  lie  had  a  consuhation  with  his 
counsel,  who  expressed  his  opinion  that  the  plaintiff  could 
not  safely  proceed  to  trial  without  amending  the  record. 
In  consequence  of  this  advice,  the  record  was  withdrawn. 
This  was  the  reason  of  the  plaintiff  not  proceeding  on 
hie  notice,  and  could  by  no  means  be  considered  as  vexa- 
tious.  Unless  it  was  clearly  so,  the  Court  would  not  be 
inclined  to  make  the  present  rule  absolute,  since  the  effect 
of  it  would  be  to  deprive  the  plaintiff  of  an  opportunity 
of  obtaining  justice. 


Chilton,  in  support   of  the   rule,   contended  that  the 
affidavit  produced  on  the  other  side  by  no  means  afforded 
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to  his  notice.  If  be  bad  thought  proper  to  apply  to  the  1837* 
Judge  at  the  assizes  for  leave  to  amend,  he  might  have  p^cer 
directed  it  to  be  made  upon  such  terms  as  appeared  to  v* 

Frrncu 

him  just.  Instead  of  that,  he  thought  proper  merely  to 
withdraw  the  record,  after  putting  the  defendant  to  the 
inconvenience  and  expense  of  bringing  his  witnesses  down 
to  the  assizes.  Under  these  circumstances,  I  think  that 
I  am  bound  to  make  the  present  rule  absolute  for  dispau- 
pering the  plaintiff. 

Rule  absolute. 


BONNEFOR  r.    RUSSEL. 

mSARS  TOW  shewed  cause  against  a  rule  nisi  obtained  While  proceed- 
by  Humfrey^  calling  on  the  plaintiff  to  shew  cause  why  he  bfdf-bond  are 
should  not  give  security  for  costs  on  the  ground  of  his  Sefendant^can- 
being  abroad.    The  defendant  had  originally  been  arrested,  not  obuin 
and  bad  given  a  bail-bond  to  the  sheriff.     He  did  not,  costs  from  the 
however,  perfect  bail  in  due  time,  and  an  assignment  of  Jng^naT  action 
the  bail-bond  was  taken.     The  plaintiff  commenced  pro-  "^^hough  bail 

has  been  per- 

ceedingsupon  the  bond,  and  the  defendant  afterwards  put  fected  since  the 
in  and  perfected  bail.  An  application  was  then  made  to  set  the  bond." 
aside  the  proceedings  on  the  bail-bond  on  payment  of  costs. 
Before  this  rule  was  disposed  of,  and  while  the  proceed- 
ings on  the  bond  were  pending,  the  present  rule  was  ob- 
tained. It  was  now  contended  that  the  application  for 
security  for  costs  was  premature.  Before  making  that 
application,  the  defendant  should  have  duly  purged  his 
contempt  in  not  duly  justifying  his  bail  by  putting  in 
and  perfecting  bail,  and  setting  aside  the  proceedings 
on  the  bail-bond.  Until  he  had  so  done^  he  was  not  in  a 
aituatiou  to  make  the  present  rule  absolute.  At  present 
it  could  not  be  known,  whether  the  plaintiff  intended  to 
proceed  in  the  original  cause  or  on  the  bail-bond.  He 
had  taken  an  assignment  of  it,  and  might,  if  he  thought 

oo  2 
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J837-         proper,  continue  his  proceedings  upon  it ;  but  he  could 
not  proceed  both  on  the  bsil-bond  and  in  the  action. 

Humfrey,  in  support  of  the  rule,  contended  that  it  was 
unneceasary  for  the  defendant  to  wait  until  the  proceedings 
on  the  bail-bond  were  stayed,  before  he  made  the  present 
application.  He  had  perfected  bail  above,  and  was  there- 
fore in  Court,  Under  those  circumstances,  it  was  a  mere 
matter  of  course  to  stay  proceedings  on  the  bail-bond  un 
payment  of  costs.  The  mere  fact  of  a  formal  proceeding 
of  tills  sort  not  being  taken  by  the  defendant  could  not 
interfere  with  his  right  to  require  the  plaintiff  to  find 
security  for  coals,  he  being  abruad.  The  practice  of  tlie 
Court  reijuircd  lliat  such  applications  should  be  made 
priimptl}',  and  if  ihey  were  not,  the  Court  ahvays  refused 
ihcm  ;  but  in  the  present  case,  as  soon  as  llie  defendant  bad 
perfected  his  bail,  and  tims  brought  himaelf  into  Court,  he 
had  applied  for  this  security.  If  he  had  not  applied  thus 
early,  but  had  waited  until  the  rule  for  staying  proceedings 
on  the  bail-bond  was  disposed  of,  it  would  be  said  that  the 
defendant  bad  been  guilty  of  laches,  and  was  therefore 
not  entitled  to  ttave  security  for  costs. 


have   lo  consider  is,  whether 
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RoWBOTnAM  V.  ^UPREE. 

jK.  F.  RICHARDS  shewed  cause  against  a  rule  nisi.  An  affldtfit  of 
obtained  by  cT*.  Jervis  for  setting  aside  a  regular  interlo-  IJJ,V"of«nap^ 
cutory  judgment  on  payment  of  costs.  He  objected  to  P^jcation  lo  set 
the  affidavit  of  merits  on  which  the  application  was  found-  judgment,  must 
ed,  on  the  ground  that  it  did  not  appear  from  the  descrip-  ^ude  either  by 
tion  which  the  deponent  gave  of  himself,  that  he  was  Ijj*  ^*or^^^^^^^^ 
sufficiently  acquainted  with  the  defendant's  case  to  enable  ■K*"^  o'  •<*«»« 

person  who  hat 

bim  to  speak  of  its  merits*    He  described  himself  as  clerk  bad  such  a  con- 
to  the  defendant's  attorney.    This  was  insufficient,  accord-  ^e  m^c- 
ing  to  the  case  of  Morris  v.  Hunt  (a),  where  it  was  held  *i*J*^".^*  ***"  ^ 

®  ^    -"  with  Its  merits. 

that  an  affidavit  of  merits  must  appear  to  be  made  by  the 
defendant,  his  attorney,  or  agent.  Here  it  was  made  by 
neither.  At  any  rate,  the  clerk  should  have  shewn  that 
be  had  the  management  of  the  cause,  in  which  his  master 
was  the  attorney.  Otherwise,  he  appeared  to  be  a  mere 
stranger  to  the  proceeding. 

J.  Jertns^  in  support  of  the  rule,  contended  that  it  suf* 
ficiently  appeared,  from  the  contents  of  the  affidavit,  that 
the  deponent  had  been  concerned  in  the  management  of 
tbe  cause.  The  spirit  therefore  of  the  rule  was  sufficiently 
complied  with.  Under  any  circumstances  the  affidavit 
might  be  amended  and  resworn. 

Williams,  J. — In  cases  where  an  affidavit  of  merits  is 
required,  the  usual  course  is,  that  it  should  be  made  either 
by  the  defendant,  or  his  attorney  or  agent;  and  if  it  is 
not  made  by  one  of  them^  it  must  be  made  by  some  one 
who  has  a  sufficient  knowledge  of  the  case  to  enable  him 
to  speak  as  to  its  merits.  In  the  present  instance,  the 
deponent  does  not  describe  himself  as  managing  clerk, 

(a)  1  Chit.  Rep.  9?. 
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1837.         or  as  a  person  who  lias  hnd  the  management  of  the  cause. 
1  lliink,  therefore,  tliat  this  alUdavit  is  not  &ufBcient.     1 
<-.  ouglit  not  to  allow  the  aSidavIt  to  be  ittnended  nnd  re- 

sworn, for  (hat  would  be  only  ofTering  an  inducement  to 
persons  to  make  careless  aflidavits.  The  present  rule  must 
thenfore  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


Stoky  r.  HoDsoN. 
ThcConiiliH  fr.  If.  fJO/r^OA^  shewed  cause  against  a  rule  nlifl  ob- 
dcpri™  B  plain-  tamed  by  Armstrong,  for  the  purpose  of  depriving  the 
i!f«"n  «*ion'"  plaintiff  of  costs  on  the  ground  of  hia  having  recovered  lesi 
ui«(i  iirfart  the  than  ■iOj.  It  was  an  action  tried  before  tlie  under-sheriff 
hchiirrc»vct*il  of  Cumberland.  The  declaration  was  for  money  lent  and 
(0,,  on  an  account  slated.     The  pleas  were  the  Statute  of  Li- 

mitations nnd  a  set-olT.  The  jury  found  a  verdict  for  the 
plnintiA*  to  the  extent  of  \l.  \5s.  i)d,  only.  The  present 
application  was  then  made  to  deprive  the  plaintiff  of  his 
costs,  on  the  ground  of  his  having  a  sum  less  than  40*. 
With  respect  to  the  Court  depriving  a  plainttffof  costs  on 
tigtound,  it  has  no  power  so  to  do,  except  und^r  the 

t  the  A'.i   KViv..  r.  a     fl    9..       Tlio  «r,T,U  nf  tlint  s^ir. 
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In  order,  therefore,  that  this  application  should  succeed,  1837- 
recourse  must  be  had  to  some  supposed  jurisdiction  of  the  stort 
Court,  independent  of  the  statute  of  Elizabeth,   to  de-  «• 

prive  a  plaintiff  of  his  costs  when  he  recovers  a  sum  less 
than  40j.  That  no  such  power,  however,  existed  inde- 
pendent of  the  act,  clearly  appeared  from  the  mere  cir- 
cumstance itself  of  the  legislature  passing  the  act,  and 
from  the  numerous  applications  which  had  been  made 
under  it  on  the  behalf  of  defendants.  The  Court  would 
not  be  disposed  therefore  to  make  a  precedent,  for  which, 
no  authority  could  be  cited. 

Armstrongs  in  support  of  the  rule,  admitted  that  the 
sheriff  had  no  power  to  certify  under  the  statute ;  but  the 
Court  having  a  general  superintendance  over  all  causes 
brought  in  it,  must  surely  have  power  over  the  costs  at- 
tending them. 

Cur.  adv.  vult 

Williams,  J. — ^This  was  an  application  to  take  away 
firom  the  plaintiff  his  costs,  on  the  ground  that,  on  the 
trial  before  the  sheriff,  a  sum  under  40«.  had  been  re- 
covered* This  application  is  made  on  the  assumption, — 
and  it  seems  to  me  that  is  a  clear  assumption, — that  the 
sheriff  has  no  power  to  certify  to  deprive  the  plaintiff  of 
his  right  to  costs.  It  is  also  clear  that  a  certificate  under 
the  statute  of  Elizabeth,  to  deprive  the  plaintiff  of  his 
costs,  is  a  certificate  which  is  not  to  be  given  by  the 
Court,  but  by  the  Judge  who  tries  the  case.  This  appli- 
cation, therefore,  is  to  the  general  superintending  power 
of  the  Court  over  the  cause,  and  consequently  over  the 
costs,  as  the  sheriff  who  tried  the  case  has  no  power  to 
grant  the  certificate.  I  was  not  furnished  during  the  ar- 
gument with  any  authority,  nor  am  I  aware  of  there  being 
any,  to  shew  that  the  Court  can  by  its  own  power,  nor  is 
there  any  provision  by  statute  to  give  the  power,  where 


k 
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tbe  proceedings  are  before  the  slierifF,  to  deprive  a  ^larty 
of  Ilia  costs  loerely  on  tlie  sujiposition,  that  the  Court 
does  not  approve  <jf  the  proceedings  before  the  sheriff. 
The  ground  and  roundalion,  therefore,  of  litis  rule  fait, 
and  tbe  pule  must  consequently  be  discharged,  but  witb- 
ont  cotta. 

Kiile  discharged,  without  costs. 


Where,  on  ■ 
inil  bttoTt  Ihc 

did  !•  found  (bt 
the  dclFodtni, 

claSrrKd  by  Ihe 

platntlfflilnl 


Lyddon  II.  CooMBES  and  Another. 

JSERE  shewed  cause  against  a  rule  obtained  by  Bing- 
ham  for  a  new  trial,  on  tbe  ground  of  the  verdict  being 
against  evidence.  The  cose  was  tried  before  the  under- 
sherifT.  It  was  an  aclion  of  debt,  and  tbe  pl.iintiff 's  par- 
ticulars claimed  a  sirm  of  2/.  lis.  One  defendant  pleaded 
that  he  was  never  indebted,  and  tlie  other  suffered  judg- 
ment by  default.  The  cjuestion  litigated  at  the  time  of 
the  trial  was,  wlictber  tbe  defendant  who  had  pleaded  was 
or  was  not  in  partnership  with  tbe  defendant  who  had  suf- 
fered judgment  by  default.  The  jury  ultimately  found  a 
verdict  for  the  tlefendant.  This  was  a  matter  peculiarly 
for  the  consideration  of  tbe  jury ;  but  a  preliminary 
objection  might  be  taken  to  tbe  application,  in   conse- 
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diet  was  under  5/. ;  and  they  intimated  that^  with  the  con-  1837. 
currence  of  the  Judges  of  the  other  Courts^  the  rule  would 
be«  that,  in  case  of  a  writ  of  trials  no  new  trial  as  against 
evidence  would  be  granted^  when  the  verdict  was  under 
6L .  This  was  an  adoption  of  the  old  principle  with  re- 
spect to  verdicts  under  20L,  as  it  regarded  verdicts  under 
51.  As  the  principle  had  been  adopted  in  respect  of  such 
verdicts,  it  was  but  just  and  reasonable  that  such  an  adop- 
tion should  take  place  with  respect  to  verdicts  in  favour 
of  defendants,  where  the  sum  in  dispute  was  under  5L 

Bingham,  in  support  of  the  rule,  contended  that  it  had 
been  obtained  as  much  on  the  ground  of  misdirection  on 
the  part  of  the  under-sheriff,  as  on  the  ground  of  the 
Terdict  being  against  evidence.  The  proof,  produced  by 
the  plaintiff,  that  the  partnership  did  exist,  was  so  clear, 
that  it  must  be  considered  as  a  misdirection  on  the  part  of 
the  under-sheriff  not  to  have  told  the  jury  they  ought  to 
find  in  favour  of  the  plaintiff. 

Williams,  J. — The  jury  were  the  proper  judges  of  the 
facts,  and  if  they  have  drawn  a  wrong  conclusion  from 
them,  their  verdict  must  be  considered  as  against  evidence. 
Here,  it  is  said,  that  the  proof  was  so  clear  that  they  could 
not  properly  find  any  other  verdict  than  one  in  favour  of 
the  plaintiff.  The  objection,  therefore,  to  the  verdict  is, 
that  it  is  against  evidence.  If  it  were  in  favour  of  the 
plaintiff,  and  for  a  sum  less  than  5/.,  the  case  of  Packham 
T.  Newman  is  a  clear  authority  to  shew  that  the  Court 
would  not  interfere  to  set  aside  the  verdict.  It  is,  how- 
ever, in  favour  of  the  defendant,  but  the  claim  in  dispute  is 
under  5/.  I  think,  therefore,  by  analogy  to  the  case  of 
Young  y.  Harris,  the  sum  in  dispute  being  under  5/.,  I 
ought  not  to  disturb  the  verdict  The  present  rule  must 
consequently  be  discharged. 

Rule  discharged. 
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Sl'ENCELF.V  I'-  SHOULS. 

A  ■nminaiii  to  ./jt/TZ"  shewed  Ciiuse  against  a  rule  nisi  obtained  by 

mMttnTcium-  DoaUng,  for  setting  aside  an  interlocutory  judgment,  on 

L  UnVour  the '  *^*  ground  of  irregularity.     The  alleged  irregularity  con- 

judgmeot  ofBce  luted  io  a  suggestion  that  the  iudgment  had  been  siifned 

opcDi,  on  Ihe  ""  J       t>  o 

diyafterihe  too  soon.     The  determination  of  the  case  would  depend 

logtxpiKi^U  on  B  close  attention  to  dates.     The  defendant's  time  for 

^h,"' jT  pleading  expired  on  the  10th  February.     On  that  day,  an 

though  Ihe  time  order  for  a  week's  time  to  plead  was  made  by  consent.    On 

for  pluding  bai  .       ,  —  ,                                        i       ■                ■                                   i 

been  eoUrged.  toe  Ivth  a  summons  to  plead  several  matters  was  taken 

out,  and  made  returnable  at  eleven  o'clock  on  the  morning 
of  the  18th.  At  eleven  o'clock,  immediately  after  the 
opening  of  the  judgment  oflice,  tiie  plaintiff' signed  judg- 
ment as  for  want  of  a  plea.  It  was  objected,  that  this 
jadgment  had  been  signed  too  soon,  as  the  summons  so 
taken  out  and  so  returnable  operated  as  a  stay  of  the  plain- 
tiff's proceedings,  from  the  time  it  was  made  returnable. 
It  was  true  the  case  of  Bijles  v.  Walter  (a)  had  decided 
that  a  summons  for  time  to  plead,  returnable  at  ten  o'clock 
in  the  morning  in  term  time,  at  chambers,  operates  as  a 
stay  of  the  plaintiff's  proceedings,  although  it  is  well 
known  that  a  judge  does  not  attend  at  chambers  at  that 
jr.     It  aecmcd  :ilsci  fiom  the  case  oj  Bel///  v 
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tbat  case,  however,  on  examining  into  the  facts  of  it,  the         ^^7- 
Court  would  find,  that  the  time  there  for  pleading  which      spemcklet 
had  expired  was  original  time,  whereas  in  the  present  case  *' 

it  was  enlarged  time.  Although  the  Court  might  decide  that 
the  proceedings  of  the  plaintiff  were  stayed  under  such  cir- 
cumstances, yet  where  the  defendant  had  already  obtained 
the  indulgence  of  an  enlargement  of  the  time  to  plead,  he 
must  be  considered  as  bound  to  plead  within  that  enlarged 
time  peremptorily,  and  if  he  did  not,  the  plaintiff  was  at 
liberty  to  sign  judgment  immediately  on  the  default.  On 
these  grounds  it  was  submitted,  the  present  rule  ought  to 
be  discharged. 

Doufling,  in  support  of  the  rule,  contended  that  the 
plaintiff  had  been  too  early  in  signing  his  judgment.  The 
two  first  cases  cited  on  the  other  side  could  not  affect  the 
present  question,  whatever  opinion  might  be  entertained  by 
the  profession  as  to  their  correctness.  There,  the  summons 
was  made  returnable  before  eleven  o'clock  in  the  morning 
during  term  time,  when  it  was  well  known  by  the  profession, 
that  during  term  time  no  Judge  attended  at  chambers  in 
the  morning.  The  objection  made  by  some  members  of  the 
profession  to  those  decisions  was  on  that  account.  In  the 
present  case,  however,  the  summons  was  made  returnable  in 
Tacation  at  the  usual  time  for  summones  in  vacation  to  be 
nude  returnable,  and  therefore  the  case  came  within  that 
of  Wells  V,  Secret.  With  respect  to  the  distinction  sought 
to  be  established  on  the  other  side,  between  original  and 
enlarged  time  to  plead,  that  surely  was  one  without  a  dif- 
ference. The  defendant,  by  obtaining  an  enlargement  of 
hia  time  to  plead,  did  not  thereby  preclude  himself  from 
applying  for  leave  to  plead  several  matters.  If  he  did  not 
thus  preclude  himself  from  from  making  such  an  applica- 
tion, there  was  nothing  to  prevent  a  summons  for  leave  to 
plead  several  matters,  operating  in  the  same  way  as  if 
the  time  were  original  instead  of  enlarged  tune.    On 
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the  oulbority,  therefore,  of  (fV//*  v.  Secret,  it  was  sub- 
mitted that  the  jiulgment  was  irregular,  and  therefore 
ought  to  be  set  aside. 

Williams,  J. — The  case  of  IVefh  v.  Secret  appears  to 
me  to  he  in  point.  The  defendant  iiad  the  wliole  uf  the 
17th  in  which  to  plead,  and  the  plaintilT  could  not  lake 
advonlage  of  his  default  in  pleading  until  after  the  expir- 
ation of  that  day,  or  before  eleven  o'clock  the  next 
morning,  at  which  time  the  judgment  office  opened.  At 
that  time  the  defendant's  summons  was  returnable,  and  the 
rule  is,  that  under  such  circumstances  the  summons  shall  be 
preferred ;  and  therefore  it  operated  as  a  stay  of  proceed- 
ing>f  until  it  was  disposed  of.  So  operating  as  a  Btsy  of 
proceedings,  the  pluintil!'  was  irregular  in  signing  liii 
judgment  at  the  time  he  did.  Tiie  present  rule  mutt 
iheiefore  be  made  absolute. 

Kule  absolute. 


KgHRISON  r.  WALLlNGBOROUGtl. 

Ifidtfrndant,     mSAGLEY  shewed  cause  against  a  rule   obtained   by 

wbn  il  AD  •ItOI-       ,,  „  .    ,  ,  ■  1  -        1  -  , 

net,  miiyBp-    Jfutt  for  sctting  asicle  the  mierlocutory  judgment  signed 
m  this  caee,  on  the  ground  of  irregularity.     It  was  an 
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defendant,  director  of  the  said  company  as  aforesaid,  by 
William  Henry  Green,  his  attorney,"  &c.  No  order  for 
change  of  attorney  had  been  obtained  previous  to  the 
delivery  of  this  plea.  Tlie  plaintiff  treated  it  as  a  nullity, 
and  signed  interlocutory  judgment  as  for  want  of  a  plea. 
The  present  rule  had  been  obtained  to  set  aside  that 
judgment.  It  was  now  contended,  in  answer  to  it,  that  the 
defendant  had  originally  a  right  to  appear  as  attorney, 
before  the  other  directors  chose  to  undertake  the  de- 
fence of  the  action,  although  he  was  an  attorney.  If, 
therefore,  the  other  directors  of  the  company  thought 
proper  to  defend  the  action,  and,  as  it  was  sworn,  without 
the  authority  of  the  defendant  himself,  an  order  ought  to 
bave  been  obtained  for  the  change  of  the  attorney,  other- 
wise it  would  be  impossible  for  the  plaintiff  to  know  to 
whom  he  was  to  have  recourse  in  the  subsequent  proceed- 
higs  in  the  action.  The  case  therefore  came  within  the 
mischief,  which  the  rule  for  serving  orders  for  change  of 
attorney  was  intended  to  obviate.  Under  these  circum- 
stances, the  plaintiff  was  entitled  to  treat  the  plea  as  a 
nullity,  it  having  been  delivered  in  the  name  of  a  person 
who  was  legally  a  stranger  to  the  cause. 


1837. 
Keeeison 

V. 

Wallino- 

BOEOUOH. 


Buit,  in  support  of  the  rule,  contended  that  the  defend- 
ant was  not  entitled  to  enter  an  appearance  as  attorney  for 
the  defendant  when  he  was  himself  the  defendant.  His 
appearance  was  really  and  substantially  an  appearance  in 
person,  although  the  word  attorney  was  not  introduced. 
There  was  in  fact  no  attorney  for  the  defendant  in  the 
action.  How,  then,  could  an  order  for  the  change  of 
attorney  be  necessary  when  there  was  no  person  on  whom 
it  could  operate.  The  defendant  was  not  personally  liable 
for  costs  in  the  action  ;  but  the  directors  were  all  equally 
interested  in  the  event.  When,  therefore,  they  deter- 
mined to  defend  the  action,  they  were  only  exercising  a 
right  which  they  possessed.    For  this  purpose  they  em- 
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ployed  an  attorney,  and  as  there  was  no  other  already 
empluycd  in  the  cause,  they  coulJ  have  no  occasion  to  ob- 
tain an  order  for  a  change. 

WrLLiAMR,  J. — This  interlocutory  judgtnentwas  clearly 
irregular.  The  defendant  in  the  cause,  who  was  an  at- 
torney, appeared  in  reality  in  person  ;  but  by  some  mistake 
he  appeared  as  by  attorney  in  his  own  name.  I  think  the 
piaintiffhad  no  right  to  treat  ibis  plea  as  a  nullity.  The 
present  rule  for  setting  aside  the  interlocutory  judgment 
must,  therefore,  be  made  absolute  with  coats.  Those 
cost)  must  be  paid  to  the  attorney  for  the  directors. 

Rule  absolute  accordingly. 


Crossby  v.  Innes. 

JjmANSEL  shewed  cause  on  the  2Sth  April  against  a 
rule  nisi  obtained  by  Henderson,  for  setting  aside  regular 
proceedings  on  the  bail-bond,  on  the  ground  of  bail  above 
having  been  justified.  There  were  three  objections  to  the 
application.  First,  the  affidavit  with  respect  to  the  justi- 
Scation  of  bail  was  insufficient.  It  only  stated  that  bail 
had  been  put  in  and  perfected,  without  stating  that  a  rule 
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aflSdavit  of  merits.     It  was  made  by  the  defendant  himself,        1837* 
and  in  it  be  swore  that  he  had  a  good  defence  on  the  merits,       ^  ^^^^^ 
"  as  he  is  advised  and  believes."     He  thus  only  swore  to  «• 

the  merits  of  his  defence  in  a  qualified  manner.  The 
practice  of  the  Court,  however,  had  always  been  to  require 
the  defendant  or  other  person  making  the  affidavit  to  speak 
positively.  He  cited  Rex  v.  The  Sheriff  of  Middlesex  (a), 
Tate  ▼•  Bodfield  (6),  Lane  v.  Isaacs  (c),  and  Worihington 
V.  —  (d).  If  the  Court  should  be  of  opinion  that 
thb  application  ought  to  be  granted,  it  could  only  be  on 
the  condition  of  the  bail-bond  standing  as  a  security. 
The  plaintiff  had  declared  conditionally  on  the  7th  April, 
and  given  notice  of  it  on  the  8th  ;  and  the  defendant  re- 
sided more  than  forty  miles  from  town.  The  defendant 
then  being  entitled  to  eight  days'  time  for  pleading  after 
the  8th  April,  and  to  fourteen  days'  notice  of  trial,  it  would 
be  impossible  for  the  plaintiff  to  avoid  losing  a  trial.  Ac- 
cording to  the  provisions  therefore  of  5  Reg.  Gen.  H.  T. 
ft  Win.  4  (e),  the  plaintiff  was  entitled  to  have  the  bail- 
bond  stand  as  a  security. 

Williams,  J.,  stopped  Henderson  with  respect  to  the 
t^p  first  objections. 

Henderson  then  proceeded  to  answer  the  third,  with  re- 
spect to  the  question  of  whether  the  bail-bond  ought  to 
stand  as  security.  He  cited  Stride  v.  Hill(f),  in  the  mar- 
ginal note  to  which  was  this  passage,  **  To  have  the  bail- 
bond  stand  as  a  security,  it  must  appear  that  a  trial  was 
lost  at  the  time  of  moving  for  the  rule."  In  the  present 
case  the  eight  days*  time  to  plead,  and  fourteen  days'  time 
finr  the  notice  of  trial,  would  not  expire  before  the  30th  of 


(a)  Ante,  Vol.  1,  p.  398.  (d)  2  C.M.k,  R.3\5. 

(6)  Ante,  Vol.  3,  p.  218.  (e)  Ante,  Vol.  1,  p.  199. 

(c)  Ante,  VoL  3,  p.  652.  (/)  Ante,  Vol.  4,  p.  709. 
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ihe  month.  This  was  only  the  28th,  and  therefore  it  was 
itnpossible  to  say  that  the  plaintiff  had  lost  a  trial  before 
the  rule  was  obtained. 

Williams,  J. — With  respect  to  the  6rst  point,  as  to  the 
rule  for  the  allowance  of  bail,  it  being  sworn  that  bail  had 
been  put  in  and  justified,  I  must  presume  that  all  steps 
necessary  for  that  purpose  have  been  properly  taken. 
Then,  with  regard  to  the  second  point,  which  applies  to 
the  affidavit  of  merits,  I  think  that  afliduvit  is  sufficient. 
It  ia  made  by  llic  defendant  himself,  and  if  he  is  a  person 
unacquainted  with  law,  and  knowing  only  the  facts,  he  can 
only  know  the  goodness  of  his  defence  in  point  of  law 
from  the  advice  of  others.  I  do  not,  therefore,  see  how 
he  could  swear  in  a  more  satisfuctory  manner.  As  to  the 
third  point,  with  respect  to  the  bail-bond  standing  as  a 
■pcuriiy,  it  does  not  appear  to  me  that  the  plaintiff  is  en- 
titled to  it.  The  rule  is,  that  the  bail-bond  shall  not  stand 
as  a  security,  unless  a  trial  is  lost  at  the  time  of  moving 
fur  the  rule  to  stay  proceedings  on  the  bond.  The  pre- 
sent rule  may  therefore  be  made  absolute  on  the  terms  that 
the  defendant  shall  plead  issuably  on  next  Monday,  and 
lake  short  notice  of  trial. 

Rule  absolute  accordingly. 
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being  sworn  before  the  attorney  in  the  cause.    The  words         1B37. 
of  the  rule  were,  **  Where  an  agent  in  town,  or  an  attorney         j^ 
in  the  country,  is  the  attorney  on  the  record,  an  affidavit  »• 

sworn  before  the  attorney  in  the  country  shall  not  be  re- 
ceived.** In  the  present  case,  it  was  true  there  was  not  at 
present  any  attorney  on  the  record,  but  there  was  an  at- 
torney who  was  acting  for  the  defendant,  and  it  was  be- 
fore him  that  the  affidavit  on  which  the  application  was 
founded  was  sworn.  The  case,  therefore,  came  within 
the  spirit  of  the  rule,  and  the  mischief  it  was  intended  to 
prevent. 

Manself  in  support  of  the  rule,  submitted  that  the  ob- 
jection taken  only  applied  to  cases  where  the  affidavit  was 
sworn  before  the  attorney  on  the  record.  Here,  how- 
ever, no  appearance  having  been  entered^  and  conse- 
quently there  being  no  attorney  on  the  record,  the  rule 
did  not  apply. 

Williams,  J. — It  appears  to  me  that  the  present  case 
is  within  the  spirit  of  the  rule. 

Mansel  then  contended  that  the  affidavit  on  which  the 
objection  was  founded  did  not  entitle  the  plaintiff  to  take 
the  objection.  It  only  swore  that  the  affidavit  in  question 
was  taken  before  a  commissioner,  ''  who  is  the  attorney 
for  the  said  defendant  in  the  cause."  It  was  quite  con- 
sistent with  this  affidavit,  that  the  attorney  in  question 
might  now  be  the  attorney  for  the  defendant,  and  yet 
not  such  attorney  at  the  time  when  the  affidavit  sup- 
porting this  application  was  sworn.  It  appeared  by  the 
date  of  the  affidavit  itself,  on  which  the  rule  nisi  was  ob- 
tained, that  it  had  been  made  two  months  previously. 
Where  parties  thought  it  right  to  avail  themselves  of  such 
strictly  technical  objections,  the  Court  would  always  require 
them  to  prove  most  strictly  that  they  were    in  a  situation 

VOL.  v.  r  p  D.  r.  c. 


KiDD 
DkVIf. 


properly  to  take  such  objections.  The  Court  would  not 
rube  any  presiini))tLon  in  favcmr  of  them,  am!  consequently 
the  present  ouglit  not  to  prevail. 

F.  V.  Lee,  in  support  of  liis  olij;  ction,  contended  tliat 
sufficient  was  sliewn  on  t!ie  face  of  the  affidavit  to  war- 
rant the  presumption,  (hat  the  same  person  who  was  attor- 
ney now  for  the  defer.daiit  was  so  at  the  time  of  nialvitig 
the  application. 

Williams,  J. — ^It  seems  to  me,  that  if  the  plaintiff 
wishes  to  take  this  olijection,  he  is  hound  to  shew  that  the 
person  who  is  now  tlie  oltorney  iias  alsr>  the  attorney  for 
the  defendant  at  the  time  of  inakin^r  the  affidavit.  1  think, 
therefore,  that  tlic  aflidavit  may  he  used. 

The  rule  was  aftervTards  made  ahsniute,  without  costs. 

Rule  absohite  accordingly. 


l'ovNDi:!t  r.  Bluck. 
JtrLATTshevieA  cause  against  a  rule  nisi  obtained  by 
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or  write  to  him.    I  have  no  doubt  he  has  paid  it;  if  by         1837. 

chance  he  has  not  paid  it,  it  is  verv  fit  it  should  be."  The      ^ ^^ 

learned  Judire  told  the  jury  this  was  some  evidence  from  v, 

*      .  ^  Bluck. 

which  might  be  inferred  an  acknowledgment  of  the  debt, 

and  the  jury  in  consequence  found  a  verdict  in  favour  of  the 
plaintiff  to  the  amount  of  3/.  2s,  The  present  rule  had  been 
obtained  on  the  ground  that  the  passage  in  the  letter  in 
question  was  no  evidence  at  all  of  an  acknowledgment  that 
the  debt  was  due.  It  was  submitted,  however^  that  al- 
though it  was  not  conclusive  evidence  that  the  defendant 
acknowledged  the  debt  to  be  due,  it  was  at  least  some  evi- 
dence. If  it  was  any  evidence,  the  case  had  been  properly 
left  to  the  jury.  What  weight  ought  to  be  attached  to 
it  depended  on  the  jury. 

Ri/land,  in  support  of  the  rule,  contended  that  at  most 
the  passage  in  the  letter  was  only  something  like  a  condi- 
tional premise :  it  by  no  means  amounted  to  an  acknow- 
ledgment that  the  debt  was  due  to  the  defendant.  lie 
cited  Knott  v.  Farren  («),  Lloyd  v.  Maund  (6),  Hellings 
V.  Shaw  (c),  Snook  v.  Mears  (d),  Whippy  v.  Hillary  (^), 
Birk  V.  Guy  (f)^  and  Brydges  v.  Plumptre  (g). 

Williams,  J. — It  appears  from  the  note  of  Mr.  Serjeant 
Arabin,  that  he  doubted  whether  there  was  sufficient  evi- 
dence for  the  jury,  and  the  question  now  is,  whether  there 
was  any  evidence  to  maintain  the  verdict.  As  to  any 
actual  promise  to  pay,  there  is  no  pretence  for  it,  nor  is  it 
indeed  contended  that  there  is.  The  expressions,  *'  I  will 
see  Davis,  or  write  to  him :  I  have  no  doubt  he  has  paid  it; 
if  by  chance  he  has  not  paid  it,  it  is  very  fit  it  should  be,*' 
form  by  no  means  an  unconditional  promise.     Then  comes 

(a)  4  Dowl.  &  Ryl.  179.  (e)  3  B.  &  Ad.  399 ;  5  Car.  & 

(b)  2  T.  R.  760.  P.  209. 

(c>  7  Taunt. 608;  1  Moore,340.         (/)  4  Esp.  184. 
{d)  5  Price,  636.  (g)  9  Dowl.  &  Ryl.  746. 

pp2 


1837. 
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the  Other  question,  wliDtlier  siiflicicnt  nppeiirs  on  the  let- 
ters to  ahew  that  the  debt  is  still  iiniiaicl,  fnini  which  the 
law  will  imply  a  pinmise  ta  pay;  ami  to  that  there  seems 
to  me  the  same  answer.  Tlio  Jirst  letter  says  that  the 
debt  has  been  paid,  and  the  oilier  letter  is  rather  an  asser- 
tion that  it  has  heen  paid  by  some  one  else.  There  h  no 
intimation  by  the  del'crKlant  that  he  thinks  the  debt  still 
due.  The  reported  cases  certainly  lun  very  near  each 
Other;  but  it  isalsocerlain,  that  the  latter  cases  shew  that 
it  now  requires  stronger  cvidonct"  to  take  a  case  out  of  the 
Statute.  It  was  fonm-rly  In  Id  that  a  slight  acknowledg- 
ment was  suRicicnt,  as  "  wiiat  an  estiavagant  hill  you  have 


delivered  me"  (ii). 
be  was  protected  1: 
however,  do  not  ^ 
is  no  acknowlcd<;ni 
ence,  and  still  less 
rule  must  therefor 
payment  of  costs. 

(o)  Laumncc  v.  If'in 


s(i,   wh.rc    Ihc  defendant  sail! 

statute  t/>).     The  later  case?, 

;o  to  (hat  extent,  and    so  I  think  there 

here  that  the  debt  wa^  in    exist- 

ihere  any  ]>roiinie  to  p.iy  It.     Tlic 

made  ab-olute  for  a  new  trial,  on 


Ku 


absolute  accordinfflv. 


M'Knkiut. 
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seTen  o'clock   in  the  evening  of  the  day  on  which   the         1837. 

arrest   took   place.     The   section  of  the   Uniformity  of     ^^*"''' 

■^  Shearman 

Process  Act>  which  made  provision  for  the  issue  and  exe-  ». 

cution  of  writs  of  capias,  directed  that  the  copy  of  the 
writ  should  be  "  forthwith'*  delivered  to  the  defendant  on 
the  execution  of  the  process.  The  question  was,  what 
interpretation  the  Court  would  put  on  the  word  ''  forth- 
with.'* The  words  of  the  section  being  *'  upon  or  forth- 
with after,"  in  the  alternative,  it  was  clear  the  Legislature 
did  not  intend  that  the  delivery  should  be  necessarily  upon 
the  execution  of  the  process.  It  might,  therefore,  be 
after  its  execution.  If  it  might,  then  the  word '' forthwith" 
must  be  understood  to  mean  ^'  toithin  a  reasonable  time.** 
Now,  in  the  present  case,  the  defendant  was  arrested  at 
nine  o'clock  in  the  morning,  and  the  copy  of  the  writ  of 
capias  was  delivered  to  him  at  seven  o*cl^ock  in  the  evening. 
Under  the  circumstances,  this  must  be  considered  as  a 
delivery  to  him  within  a  reasonable  time.  No  injury 
could  result  to  the  defendant  from  not  receiving  it  sooner. 
But,  if  even  the  delivery  were  not  sufficiently  early,  that 
resulted  from  the  negligence  of  the  officer  of  the  sheriff 
who  was  entrusted  with  the  execution  of  the  process. 
The  plaintiff's  rights  ought  not  to  be  injured  in  conse- 
quence of  the  sheriff's  carelessness.  The  plaintiff  was 
only  bound  to  deliver  the  copies  to  the  sheriff,  and  it  would 
be  presumed  that  he  had  duly  delivered  them.  The 
remedy  should  have  been  against  the  sheriff. 

Williams,  J. — The  sheriff  must  be  considered  as  the 
agent  of  the  plaintiff  in  the  execution  of  the  process,  and 
he  must  be  answerable  for  any  non-compliance  on  the  part 
of  the  sheriff  with  the  provisions  of  the  act. 

Butt. — Even  supposing  that  the  plaintiff  was  answer- 
able, this  non-compliance  with  the  act  could  only  be  con- 
sidered as  an  irregularity,  as  the  provision  contained  in 
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H'Kniobt. 


the  eection  on  lliis  snlijcc 
could  not  make  tliL'  jiruccs: 
defendant  was  not  ciUiiIl' 
custody  under  it.  W  here 
description,  the  cmirt  ua 


\va<  merely  directory.  That 
itself  void,  and  therefore  the 
to  he  discharged  from  liis 
n  ohjcction  vas  <if  this  minute 
1  Ihe  h;ihit  of  refusin"  to  in- 


terfere for  the  di: 
case  o(  Forbes  V.  Musi 
held  that  the  oiiiissinu 
of  capias  is  not  an  ir 
take  notice,  if  (lie  oini 
the  writ.  Here  the  do 
ofthe  writ,  whicii  was 
information  reqnisile  v 
to  adopt  in  order  li>  o! 
All,  therefore,  whiLli 


of  tlic  <)efi.'iid:int.  Thus  in  (he 
It  Ui),  the  Court  of  Common  Pleas 
if  t  lie  itiimaterial  panicles  in  the  writ 
■cgul.irity  of  ivhleh  the  Court  will 
^il)?ls  do  not  idter  the  meaning  of 
i-n.lant  hail  been  serveii  with  a  copy 
correct,  and  which  gave  him  all  tlie 
iih  lespcct  to  the  course  he  ought 
tain  hiii  discharge  out  of  custody. 
he  r,e<;i-la(nrc  coiihl  have  had  in 


view  for  the  bcuclit    of  the   dt^fendant  had   been   done. 
The  present  rule,  consequently,  ought  to  be  discharged. 


Martin,  in  support  of  the  rule,  contended  tliat  the 
directions  of  the  statute  nntst  he  strictly  pursued.  It 
had  been  the  Ui'iforni  jiraciice  id'  the  Courts  to  require 
parties  who  made  u^e  of  the  exlraordiriary  remedy  of 
arrest  to  adhere  iiio>t  ^cmimlously  to  the  course  prescribed 
by  the  statute.  The  ijuti-tion  as  to  wJiether  any  incon- 
venience  resulted  to  tlio  p:irty  or  not,  in  consctjuence  of 
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Here,  however,  he  had  remained  in  prison  from  nine         1837. 

o'clock  in  the  mornini;  until  seven  o'clock  in  the  eveninsf,     „ 

^  ^  °'      Shearman 

before  the  copy  was  served.     Had  he  received  earlier  in-  v* 

formation,  he  might  at  an  earlier  period  have  procured  bail, 
and  thus  obtained  his  liberation.  This  observation 
evidently  shewed  that  the  provision  contained  in  the  section 
in  question  was  in  favour  of  liberty,  and  therefore  it  was 
clear  that  the  Legislature  intended  by  the  word  ''  forth- 
with,**  that  the  copy  should  be  delivered  immediately  after 
the  arrest.  If  the  form  of  the  writ  itself  were  examined, 
this  argument  was  still  further  supported.  One  of  the 
clauses  contained  in  it  was  in  these  words,  ''  And  we  do 
further  command  you,  that  on  execution  hereof,  you  do 
deliver  a  copy  hereof  to  the  said  defendant.*'  The  writ 
prescribed  the  duty  of  the  sheriff,  and  that  duty  was  to 
deliver  the  copy  **  on  execution"  of  the  process.  As  to 
the  objection  only  amounting  to  an  irregularity,  and  that 
therefore  the  Court  would  not  interfere  to  discharge  the 
defendant,  the  case  of  Hodgson  v.  Towring  (a)  was 
analogous.  There,  the  marginal  note  was,  '^  Wliere  a 
defendant  has  been  arrested  on  a  ca.  sa.,  to  execute  which 
the  sherifl's  officer  has  broken  an  outer  door,  the  Court 
will  discharge  him  out  of  custody  on  a  summary  applica- 
tion.**  In  that  case  the  interference  of  the  Court  was 
much  stronger  than  in  the  present ;  for  there,  the  process 
was  final,  whereas  in  the  present  instance  it  was  mesne. 
For  these  reasons  it  was  submitted  that  the  present  rule 
ought  to  be  made  absolute. 

Williams,  J. — The  first  question  is,  how  I  am  bound  to 
interpret  the  term  **  forthwith**  in  this  act  of  Parliament. 
I  think  that  no  one  can  doubt,  on  reading  the  act,  that  all 
the  forms  prescribed  in  the  writ  are  intended  for  the  benefit 
of  the  party  arrested,  and,  therefore,  it  is  incumbent  on 

(a)  Ante,  p.  410. 


67o  cAsr;s  in  tili",  rRAcriuE  court,  k.  r. 

1837-  those  executini;  llie  process  to  cotnply  with  tlie  precise  di- 
Shbjikmah  rections  of  the  jict,  which  ciinnot  be  more  express.  Xlie  act 
M'Skioht.  requi'^i  that  tlie  persons  iiKikiiiij  tlie  arrest  "  shall  upon  or 
forthwith  afier  the  execution  of  such  process  cause  one 
Buch  copy  to  be  delivered  to  every  person  upon  whom  such 
process  shall  be  executed. "  That  .■^eems  to  be  an  injunc- 
tion which  it  is  intended  bhall  be  imperative,  and  1  am 
bound  to  suppose  tliat  there  was  some  good  reason  fertile 
enactment.  That  reason  is  apparent ;  it  is  that  the  copy  is 
intended  to  be  left  with  the  party,  so  tliat  he  may  immediately 
set  bimseir in  motion  to  find  ball  and  procure  his  liberty. 
As,  therefore,  the  statute  pre.-cribes  that  a  copy  of  the 
capias  should  be  forlhii-'Uh  delivered,  I  am  bound  to  give 
that  construction  to  it  which  will  have  the  greatest  efl'ect 
for  the  ease  and  favour  of  the  party  arrested.  The  next 
question  is,  whether  or  not  I  am  satisfied  tliat  a  copy  of 
the  capias  was  dclivL'rcd  to  the  defendant  at  the  lime  of 
the  arrest  (or  within  such  a  time  afierwards  as  will  come 
within  the  description  of  the  term  '-forthwith"),  and  I 
think  that  on  these  allidavits  it  apjicars  that  there  was 
not  any  copy  so  delivered.  The  statute  not  having  been 
complied  with,  this  rule  must  he  made  absolute,  but  on  the 
terms  of  no  action  being  brought. 

Rule  absolute  accordingly. 


Whip. 
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respect  to  the  other,  it  was  merely  sworn  that  inquiries         1837. 
bod  been  made  by  the  deponent,   and  that  from  them,       rT""^ 
''he  verily  believed,  that  the  defendant  was  alive  on  the         _  t>. 
15th  of  April,"  the  present  application  being  made  on  the 
6th  of  May.    The  affidavit,  however,  did  not  proceed  to 
state  that  the  deponent  believed  the  information  he  had 
received  to  be  true. 

Williams,  J. — I  think  that  is  insufficient,  and  therefore 
I  cannot  grant  you  the  rule. 

Rule  refused. 


Jacobs  v.  Griffiths. 

JlALMER  applied  to  enter  up  judgment  on  an  old  war-  in  •ppiy"*g  to 

rant  of  attorney.     The  application  was  made  on  the  4th  on  an  old  war- 

May.    The  defendant  was  in  the  army,  and  the  mode  in  ^ttm^cnt^' 

which  it  was  sought  to  shew  that  he  was  still  alive  was,  by  Foof  of  the 

^  /     defendant  being 

the  production  of  an  affidavit  made  by  an  army  agent  in  alive,  to  shew 

London,  who  stated  that  he  had  on  the  1st  of  May  paid  a  ofhishasTeen 

cheque  drawn  in  the  handwriting  of  the  defendant,  dated  [^hhteen^da  s 

nine  days  previous.  ht(ore  the  appU- 

•^     ^  cation. 

Williams,  J. — I  think  that  is  sufficient,  and  therefore 
you  may  take  the  rule. 

Rule  granted. 


Carter's  Bail. 

Jf  USB  Y  ohjeeteA  to  the  justification  of  the  bail  in  this  Ifjntheaffi- 

case,  on  the  ground  that  in  the  affidavit  of  sufficiency  the  fidcncy,  made 

bail  had  merely  sworn  to  be  •*  possessed"  of  the  required  ofT!T!iwni.*4 

sum,  instead  of  **  worth"  that  amount,  contrary  to  the  di-  '*»«  *>*'*  «w«a' 

themselves 
**  possessed/' 

Initead  of"  worth,"  the  required  bum,  it  18  not  a  ground  for  rcjectioDi  but  merely  of  depriving 

defendant  of  costs  of  justifying. 
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ISar.  rectionB  of  I  Reg.  Gen.  H.  T.  M  Will.  4,  s.  19  {a),  which 
Carter'  made  an  0111011111110111  in  the  form  given  by  the  rules  of 
Bwi.  Trinity  Term,  1  Will.  4  (h).  It  was  true,  that  in  the 
form  tlie  wiir.1  used  was  "  |iossesied,"  but  tlie  word  re- 
quired by  tlie  siilifcfjtient  rule  was  "  worth."  The  prac- 
tice was  nowcle:trlv  e3tiilili>herl,  b_v  n  long  train  of  accord- 
ant decisions,  tliut  "  worth"  must  be  used.  The  defend- 
ant by  adopting  the  furm  given  by  the  rules  of  Trinity 
Term,  1  Will.  4,  was  bound  to  pursue  it  strictly.  If  lie 
did  not,  lie  liikd  not  jiliccd  liinisclf  in  a  situation  to  justify. 
He  cited  Petison's  Jiiiil  [c),  tlic  inargiiuil  note  of  wliicii 
was,  "If  a  dcfeiiiiaiit,  in  justifjiu;;  his  bail,  adopts  tlie 
new  practice  umlcr  T.  T.  1  \\'ill.  4,  he  must  conform  t) 
it  strictly,  and  tlierclbre  an  aliiihivit  of  sufiiciency,  tlioujjh 
good  by  the  old  pr.iciicc,  but  defective  by  the  new,  is  in- 
sufficient." Under  those  circiniistances,  (he  bail  ought  not 
to  be  allowed  to  ju.stily. 

Knowles,  in  support  of  the  liail,  contended  that  although 
the  exact  form  of  the  nflidavit  had  not  been  complied  with, 
the  only  effect  of  the  iuforinalily  was  to  prevent  tlie  de- 
fendant from  obtaining  the  co?ts  cf  jusiificaiion,  to  which 
he  would  other\iise  hiivc  been  entiilod.  That  was  the 
usual  course  adopted  by  the  Courts  in  such  case^. 
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Johnson  v,  Rutledge. 

xC.  V.  RICHARDS  moved  to  discharge  a  defendant  out  The  notice  of 
of  custody,  under  the  48  Geo.  3,  c.  123,  on  the  ground  of  'nde^lhe'^''"' 
bis  having  remained  twelve  successive  calendar  months  in  ^^Oeo-3, 

.        -  ,    ,  c.  123,  ought 

execution  for  a  debt  not  exceeding  201.  to  he  served 

on  the  plaintiff, 
and  not  his 

Cowling  appeared  to  oppose  the  application  in  the  first  ?"o''.neyj  but 
instance,  and  objected,  that  the  notice,  pursuant  to  1  Reg.  defendant  may, 
Gen.  H.  T.  2  Will.  4,  s.  90  (a),  had  been  served  on  the  bein/d'i°poMd 
attorney  instead   of  the  plaintiff  in   the   cause.      This,  ^ J» /*''«  */uie 
he  contended,  was  insufficient,  because  the  office  of  the  discharge,  to 
attorney  was  at  an  end  when  judgment  had  been  sign-  the  piaintifC 
ed.     He  cited  Kellt/  v.   Dickinson  (6),   and   Gordon  v. 
Twine  (c). 

JR.  Vn  Richards  admitted  the  objection  to  be  fatal,  but 
submitted  that  he  might  now  take  a  rule  to  shew  cause,  to 
be  served  on  the  plaintiff  himself. 

Patteson,  J. — The  notice  ought  to  be  served  on  the 
plaintiff  himself,  and  you  may  now  take  a  rule  nisi  for  his 
discharge,  but  that  must  be  served  on  the  plaintiff,  not  on 
his  attorney* 

Rule  nisi  accordingly. 

(fl)  Ante,  Vol.  I,  p.  646.  (6)  Ante,  Vol.  1,  p.  195. 

(c)  Ante,  Vol.  4,  p.  660. 


The  Courts  of  Ki>if('s  Bench,  Common  Pleas,  and 
Exchequer,  appointing  Examiners. 


EASTRa  TKRM,  i337. 

J.T  IS  ORDERM),  tliat  the  several  Mitsters  iind  Protlionota- 
ries  for  the  time  hoinp;  of  the  Courts  of  King's  Bench, 
Common  Plcts,  ;uul  Exchequer  rci^peetiveiy,  togetherwilli 
"William  Tooke,  Thoiiiiis  Adlingtoii,  Samuel  Amory,  Ben- 
jamin Austin,  Mieliacl  Cl;tytoii,  Edward  Foss,  Richard 
Harrison,  Philip  Jlai-tineaii,  Thomas  Metcalfe,  Charles 
Ranken,  Charles  SliadivcU,  and  John  Tecsdale,  gentle- 
men, attorneys,  he,  and  the  same  arc  hereby  appointed 
Examiners  for  one  year,  now  next  ensuing,  to  examine  all 
such  persons  a.'^  shall  desire  to  be  admitted  attornej-s  of 
all  or  either  of  the  said  Courts,  and  that  any  five  of  the 
said  Examiners,  one  of  them  being  one  of  the  said  Mas- 
ters or  Prothonotarles,  sliall  be  competent  to  conduct  ilie 
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COURT  OF  EXCHEQUER. 

lEastet  'SDem, 


IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


RyLAND  €?.  WORMWALD,  ^^^7- 

X  HE  declaration  was  delivered  on  the  8th  of  March,  and  The  8th  rule 

of  H   T 

on  the  13th  (the  12th  being  Sunday)  the  defendant  deli-  2  win. 4  as  to 
▼ered  a  plea  of  privilege  as  an  attorney  of  another  court.  *^e  calculation 

*  "^  "^  ''  ^  of  time,  applies 

The  plaintiff  signed  judgment,  conceiving  that  the  plea  to  pleas  in 
should  have  been  delivered  within  four  days  inclusive. 

Cowling  moved  to  set  aside  the  judgment  and  subse- 
quent proceedings  for  irregularity.  lie  admitted  that 
under  the  old  practice  the  plea  would  be  too  late,  but  con- 
tended that  the  8th  rule  of  fl.  T.  2  Will.  4,  (a)  applied  as 
well  to  pleas  in  abatement  as  other  pleas. 

Channell  shewed  cause. — The  rule  docs  not  extend  to 
pleas  in  abatement.  Since  that  rule  it  has  been  the  inva- 
riable practice  to  plead  four  days  inclusive.  Notwith- 
standing the  rule  of  H.  T.  2  Will.  4,  which  makes  two 
days*  notice  of  bail  sufficient  in  certain  cases,  if  bail  jus- 
tify the  next  day  but  one,  the  notice  must  nevertheless  be 


(a)  "  And  it  is  further  ordered, 
that  ia  all  cases  in  which  any  par- 
ticular number  of  days,  not  ex- 
pressed to  be  clear  days,  is  pre- 
scribed by  the  rules  or  practice  of 
the  Courts,  the  same  shall  be  reck- 
oned exclusively  of  the  first  day, 
and  inclusively  of  the  last  day, 


unless  the  last  day  shall  happen  to 
fall  on  a  Sunday,  Christmas-day, 
or  Good  Friday,  or  a  day  appointed 
for  a  public  fast  or  thanksgiving; 
in  which  case,  the  time  shall  be 
reckoned  exclusively  of  that  day 
also."    Ante,  vol.  1,  p.  200. 


S82 

CASUS  ON 

POINTS  OF  PRACTICr,  EXCM. 

1837. 

served  before  clever 

1  o'clock  In  the  foienooii.      [Parhe,  B. 

Rtlahp 
wobmvalc, 

— The  lulo  lias  iisi-.l 
to  their  giainmatical 
deraon,  B.— Tiiis  is 

wM-iU  wiiicl),  if  considered  .icc(-rdiiig 
1  Cijiistruclio;),  extend  the  time.     Al- 
cle^rly  a  case   in  «l,icli  a  parliciilar 

number  of  days  are  jirescrilicd  by  the  practice  of  the 
Court;  and  if  so,  ihc  lirst  day  is  inclusive,  the  last  exclu- 
sive]. The  courts  have  always  been  ofopinioii  that  pleas 
in  abatement  ought  not  (o  be  favoured.  Jennings  v. 
Webb  {a),  and  Lo»^  v.  Miller  (/>.) 

Cowling  refei*C(i  to  I'l'jipcrcl/  v.  BurrcU  (c). 

Parke,  B. — M'hethcr  or  no  pleas  in  abatement  were  in 
the  contemplation  of  the  franiers  of  the  rule  I  cannot  teli, 
but  the  very  best  rule  of  conslruetion  is  the  grammatical 
construction,  imlcss  it  leads  to  manifest  absurdity.  As 
the  rule  has  not  >et  been  ajiplicd  to  pleas  in  abatement, 
the  present  rule  will  be  absolute  without  costs. 

Rule  absolute. 

(o)  1  T.  It.  275.  (ft)  2b(ra.  1191. 

(f)   I  C.  I\I.  &  R.  ■■iT2. 
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notice  of  countermand.    The  rule  of  H.  T.  2  Will.  4,  s.         1837. 
61 «  made  six  days*  notice  of  countermand  necessary  in     ^ 

'  -^  -^  DONCASTER 

country  causes,  unless  where  short  notice  of  trial  should  v* 

,       .        ,  .  Cardwell. 

be  given  (a). 

Parke,  B. — The  officer  says  that  there  can  be  no 
countermand  where  the  plaintiff  gives  short  notice  of  trial. 
He  must  therefore  pay  the  costs. 

Rule  accordingly. 

(a)  Ante,  Vol.  1,  p.  190. 


Platt  r.  Hall. 

XN  this  case  the  verdict  was  taken  by  consent  for  the  Where  a  rule 
amount  of  damages  in  tlie  declaration,   subject  to  the  teifdingVpar" 
award  of  an  arbitrator.     Crompton  havingr  obtained  a  rule  *»<^"iar  docu- 

ment,  it  b  suf- 

for  the  delivery  of  the  postea  to  the  plaintiff,  in  order  that  iicient  to  de- 
he  might  enter  the  verdict  pursuant  to  tlie  arbitrator's  <^JIaper"* 
award,  ""wu"*/', ,- 

'  without  stating 

the  nature  of 

Willmore  shewed  cause. — The  rule  is  drawn  up  upon 
reading  the  affidavit  of  T.  C.  and  the  paper  writing 
thereto  annexed.  It  is  not  sufficient  to  refer  thus  to  the 
award,  but  the  document  itself  ought  to  be  specified.  In 
Skerry  v.  Oke  (a),  a  rule  to  set  aside  an  award  was 
drawn  up  upon  reading  a  paper  writing,  which  was  in  fact 
a  copy  of  the  award ;  but  it  was  not  stated  so  to  be,  and  it 
was  held  to  be  insufficient.  [Parke,  B. — That  decision 
proceeded  on  the  ground,  that  there  was  no  affidavit  that 
the  paper  writing  annexed  was  a  true  copy  of  the  award. 
Alderson,  B. — There,  the  rule  was  not  drawn  up  on  read- 
ing the  award,  but  upon  reading  a  paper  writing  purport^ 
ing  to  be  a  copy  of  tlie  award,  but  which  did  not  appear 
to  be  a  true  copy]. 

(a)  1  H.&W.  119. 
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1837.  Crompton  rcrcncd   l.i   t!io  rcjinrt  ui  Sherry  \.  Oke{a), 

Plait'  ^^  which  it  appc^irciK  lliiit  lliL-  rule  for  seuiiig  iiside  l!ie 
Hall. 


award  was  dm 
of  the  award  v 


rcadin-  an   ailldiii 


D  copy 


tlia 


a  Did 


,it. 


Parke,  B.— Tlint  makes  : 
present  case. 


■  distinction  from  tlic 


WiUmore  tlicn  slipwod  caii^c  ii[ion  tlie  n 
i'(j  AniL-,  v„i.:i,  ji.;)iu. 


Watson  ,■.  Dow. 
An oppnniiM  I^ETERSDORI-I' shcwcA  cause  njainsl  anile  obtained 
lered  nunc  pro  hy  Godsoti,  for  st'ltiiiL'  p^iilc  judgment  Signed  upon  a  cog- 
r^.'tfh^bll^  novit,  forirrcgnlarity.  The  olijcctioti  was,  that  an  appear- 
ance was  not  entered  tmlil  the  third  day  after  judgment 
signed.  It  was  sulimittcd,  that  llic  defendant  was  estop- 
ped from  objectiTig  to  the  irrcgnlarity,  an  appearance 
ids  for  having  been  enlejx-d  nunc  pro  tunc  i  Daris  v.  Hughes  [a]- 
[Parke,  B.— At  ihc  time  tliat  case  was  decided  there 
was  relation  to  ihe  (ivj^t  day  of  term :  the  officer  says  there 
is  no  relation  of  an  ;ippc:iratice].  By  tlie  terms  of  the 
T.  K.  or  any  other  a 


mlered  until 

ijfterjodgnwnl 
ligntd  upon  ■ 
cognoiil,  tbe 
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1837. 

Wyatt  v.  Howell. 
JDjIIN  moyed  for  judgment  as  in  case  of  a  nonsuit.     Is-  Where  issue 

was  joined 

sue  was  joined  on  the  26th  of  November,  the  day  after  the  day  aner 
Michaelmas  Term.     He  submitted  that  the  issue  must  be   jl^rmi-^Heid 
considered  as  joined  in  Michaelmas  Term,  and  in  that  ^hat  a  "notion 

**  for  judgment 

case  a  motion  in  Easter  Term  would  be  too  soon.  as  in  case  of 


ParkEj  B.,  stated  that  the  point  had  arisen  in  other 
cases  which  were  pending^  and  that  he  would  consult  the 
Judges. 

On  a  subsequent  day  his  Lordship  stated  that  he  had 
consulted  with  the  other  Judges,  and  they  were  of  opinion 
that  the  application  came  too  soun. 

Rule  refused. 

In  Goygh  v.  White,  which  was  a  similar  motion,  the  rule  was  dis- 
charged. 


a  nonsuit,  in 
Easter  Term, 
was  too  soon. 


Edwards  v.  Jones. 
The  defendant  in  this  case  was  arrested  for  100/.,  and  '^f..**°^l"/*^ 

a  bill,  who  has 

went  to  prison^  where  he  remained  until  he  was  discharged  given  some 
out  of  custody  on  account  of  a  defect  in  the  affidavit  to  u  entitled  to 
bold  to  bail.     The  action  was  broufirht  on  a  promissory  *""'  ^^^  '**^ 

o  I  J    whole  amount 

note  for  100/.,  made  by  the  defendant,  and  indorsed  to  of  the  bill,  un- 
the  plaintiff.     The  defendant  pleaded  that  the  note  was  that  no  con- 
given  upon  a  special  consideration,  which  had  failed,  and  paMed^beiween 
that  the  plaintiff  had  given  no  value  for  it.     The  plaintiff  ^^«  P"**J[  ?*'• 
replied  by  entering  a  nolle  prosequi,  except  as  to  the  sum  amount;  and 

th  er  etore 

of  49/.y  for  which  amount  he  had,  in  fact,  given  value.     A  though  he  reco-] 

▼er  less  than  the 
amount  for 
which  he  arrested,  the  defendant  is  not  entitled  to  costs  under  the  4S  Geo.  3,  c.  46. 
Semble,  that  where  a  party  is  arrested  and  goes  to  prison,  he  is  arrested  and  held  to  tpeeial  bail 
within  tlie  meaning  of  the  43  Geo.  3,  c.  46,  s.  3. 

VOL.  v.  Q  Q  D.  P.  C. 


r  pri.icTicE,  Excii. 


1837.  verdict  having  been  found  for  tlic  plalntifl'for  4QI.,  Thomas 

Bdvakdi      obtained  a  rule  nisi  lo  allow  tlie  ilefemlnnt  hiscosls,  under 
».  the  43  Geo.  3,  c.  1(J,  p.  .'5. 


V.  Williams  sliewed  cause. — The  defendant  has  been 
arrested,  and  remained  in  gaol  until  a  format  defect  was 
discovered  in  the  afHdavIt  of  debt,  upon  which  he  wns 
discharged  out  of  custody  under  a.  Judge's  order.  The 
question  then  is,  vhetlier  the  defeiulant  liad  been  arrested 
and  held  to  bail  wiiliin  tlie  words  of  ihe  statute.  The  3rd 
section  enacts,  "  that  in  all  actions  wherein  the  defendant 
or  defendants  .<^iiall  be  arretted  and  held  to  special  bail, 
and  wherein  the  plaintifi'or  plaintiffs  shall  not  recover  the 
amount  of  the  sum  for  wiiich  the  ileftndant  or  defendants 
in  such  action  shall  have  been  so  arrested  and\\e\d  to  spe- 
cial bail,  Buch  dtfoiidant  or  defendants  shall  be  entitled  to 
costs  of  suit,"  &c.  To  entitle  a  defendant  to  costs  there  must 
be  not  only  an  arrest,  but  also  a  holding  to  special  bail.  In 
Baiet  V.  Pilling  [a),  liayletf,  J.,  says — "  It  is  always  de- 
sirable to  adhere  as  much  as  possible  to  the  language  of  an 
act  of  Parliament,  and  to  construe  every  passage  of  it  con- 
sistently with  (he  context.  In  construing  an  act  of  Parlia- 
ment we  may  look  at  the  title,  and  if  we  do  so  in  this  in- 
stance, we  Bnd  that  it  is  intitled  "  An  Act  fur  the  more  ef- 
fectual Prevfntifn  of  frivolous  and  vexations  Arfcsta;"anJ 


EASTER  TERMy  7  WILL.  IV.  587 

iam  (a)t  but  that  case  was  decided  upon  another  ground. 
Park,  J.,  in  Amor  t.  Blqfield{b),  was  of  opinion  that  the 
party  must  be  arrested  and  held  to  special  bail.  [Lord 
Abinger,  C.  B. — A  man  who  voluntarily  gives  special  bail 
if  in  no  sense  arrested :  when  a  man  is  arrested  he  is  held 
in  custody  for  the  purpose  of  giving  special  hail.  In  the 
case  of  Bates  v.  Pilling,  Vaughan,  B.^  considers  that  there 
mast  be  both  an  arrest  and  holding  to  bail;  but  that  point 
was  not  before  the  Court,  for  the  question  was,  whether 
there  must  not  be  an  arrest  first.  Parke,  B. — If  a  man  is 
arrested  until  he  gives  special  bail,  is  he  not  held  to  spe- 
dal  bail  ?  The  meaning  of  arresting  him  is  to  hold  him 
fai  custody  until  he  shall  give  bail.  If  a  man  is  arrested 
and  placed  under  the  obligation  of  giving  special  bail,  is 
he  not  within  the  act  ?]  Suppose  a  party  arrested,  and 
immediately  after  he  is  told  that  he  need  not  put  in  special 
bafl,  but  only  a  common  appearance,  that  would  not  be  a 
case  within  the  statute.  [Parke,  B. — If  arrested  and 
placed  under  the  obligation  of  giving  bail,  is  not  that 
enough  t]  It  is  submitted  that  he  ought  to  say  that  he 
would  take  the  benefit  of  the  statute.  In  the  present  case, 
the  defendant  has  not  got  out  of  prison  by  due  course  of 
lawj  but  by  taking  advantage  of  a  defect  in  the  affidavit  to 
hold  to  bail.  It  is  an  established  rule  in  the  construction 
of  wills,  that  or  may  be  construed  and,  in  order  to  give 
effect  to  the  intention  of  the  testator;  but  the  Courts  would 
not  do  so  where  such  a  construction  is  likely  to  do  vio- 
lence to  the  testator's  intention.  The  most  convenient 
view  of  the  statute  is,  that  no  person  is  entitled  to  the 
benefit  of  it  except  he  be  arrested,  and  after  being  ar» 
rested  is  held  in  custody  until  he  puts  in  bail  in  due  course 
of  law.  The  term  special  bail  is  used  in  the  statute  in 
contradistinction  to  common   bail.     [Parke,  B. — If  the 


(a)  Ante,  Vol.  2,  p.  631. 
(6)  9  Bing.  91 ;  S.  C.  2  M.  &  Scott,  156. 

qq2 
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1837'  holding  to  special  bail  means  that  a  party  is  imprisoMd 
until  he  finds,  and  in  order  that  he  may  find,  special  bail^ 
in  that  sense  he  is  held  to  special  bail :  Bates  v.  PUUtigk 
not  decisive  in  this  case,  but  only  that  there  must  be  H 
arrest.  Alderson^  B. — If  you  look  at  the  act,  it  is  datr 
the  legislature  contemplated  an  arrest ;  the  reasons  upoo 
which  the  Judges  decided  Bates  t.  Pilling  are  utterl/ 
irreconcileable  with  the  point  before  them]* 

TAomaSf  in  support  of  the  rule. — The  preamble  of  tke 
act  explains  the  intention  of  the  legislature — it  is  for  the 
more  effectual  prevention  of  frivolous  and  vexatious  a^ 
rests,  and  for  the  relief  of  persons  imprisoned  on  mesne^ 
process.  Suppose  a  person  arrested  went  to  prison,  not 
being  able  to  find  bail,  and  remained  in  prison  until  afttf 
verdict,  that  would  be  a  case  within  the  act.  Where  there 
has  been  an  arrest,  which  puts  a  party  in  such  a  situatioo 
that  he  must  give  bail  or  go  to  prison,  that  satisfies  the 
act.  The  meaning  of  the  statute  is  not  that  he  mustgiie 
special  bail,  but  that  there  shall  be  such  an  arrest  as  coB- 
pels  him  to  give  bail,  in  order  to  obtain  liis  liberty,  iteor 
v.  Blqfield  merely  decided  that  thete  must  be  an  arreit 
Besides,  the  plaintifi^  did  not  know  that  the  payee  had  given 
no  value  for  the  note,  and  therefore  he  would  be  entitMi 
to  arrest  for  the  whole  amount. 

Lord  Abinger,  C.  B. — ^The  present  case  does  not  cd 
upon  us  to  make  any  decision  upon  the  point  raised  bj 
Mr.  Williams^  since  it  appears  the  plaintiff  had  no  knof- 
ledge  that  this  was  an  accommodation  note.  If,  iodeedi 
the  plaintiff  had  known  that  fact,  and  bad  then  arrested 
the  defendant,  the  question  would  have  arisen  under  the 
43  Geo.  3.  But  there  is  nothing  improper  in  a  party  who 
holds  a  bill  for  which  he  has  given  some  value  bringinghn 
action  for  the  whole  amount,  unless  he  has  ascertained thit 
there  can  be  no  claim  against  the  defendant  beyond  htf 
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own.  If  it  were  not  so,  in  what  a  situation  would  bankers 
be,  who  have  a  lien  upon  bills  for  the  balance  due  from 
their  customers.  It  may  happen  that  less  is  due  to  them 
than  the  amount  of  the  bills  pledged,  but  they  would  act 
improperly  not  to  bring  their  action  for  the  whole  amount. 

Parke,  B. — I  do  not  feel  called  upon  to  say  anything 
aa  to  whether  the  defendant  is  in  a  condition  to  apply  for 
coats  under  the  43  Geo.  3.  The  plaintiff  was  the  holder 
of  a  note  for  100/. ;  prim&  facie  100/.  was  due  upon  it;  he 
gave  49/.  for  it,  and  was  entitled  to  sue  for  the  whole; 
since  the  holder  of  a  bill  has  not  only  his  own  title,  but  the 
title  of  the  prior  party. 

BoLLAND  and  Ald£rson,  Bs.|  concurred. 


Kino  r.  Earl  of  Dundonald. 

jnLSSUM PSIT  for  goods  sold  and  delivered.    The  de-  To  an  action 

fendant  pleaded  non-assumpsit,  except  as  to  the  sum  of  an*d^eiivered, 

SOLg  and  as  to  that  sum,  payment  of  SOL,  and  acceptance  ^^^^Jj^*"' 

thereof  in  satisfaction.     Replication,  as  to  the  sum  of  30/.  30/.,  parcel  &c., 

alleged  to  have  been  paid  by  the  defendant  to  the  plaintiff,  in  satisfaction. 

that  the  same  was  paid  on  another  and  different  account,  Sfed" that 'he 

and  for  another  and  different  cause  of  action  than  that  in  ^^^  ^"  p**'^ 

,  .         ,        .  •o'"  another  and 

the  declaration  mentioned,  without  this,  that  the  defend-  a  different  cause 
ant  paid  to  the  plaintiff,  or  that  the  plaintiff  accepted  ciaUy  traVersfng 
and  received  from  the  defendant,  the  said  sum  of  30/.  in   th«  acceptance 

'  ofitmsabs* 

the  said  plea  mentioned,  in  satisfaction  and  discharge  of  faction  of  that 
toe   sum  ot  30/.,   parcel   &c.,  m  the  declaration   men-  ciaration  men- 
tioned.    The  cause  was  referred  to  an  arbitrator,  who  by  ^^^^^  '^^  ^. 
hia  award  found  for  the  defendant  upon  the  plea  of  non-  feared;  and 

*  *^  upon  this  issue 

the  arbitrator 
found  for  the 

defendant  at  to  ZL,  and  for  the  plaintiff  as  to  the  residue: — Held,  that  the  award  was  suffidentlj 

certain,  and  that  this  finding  in  effect  assessed  the  damages  at  27/. 
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1837*         assumpsitj  and  also  for  the  defendant  as  to  the  sum  of  Si^, 
King         parcel  of  the  sum  of  30/.  in  the  plea  mentionedi  and  as  to 
-  ^'  the  residue  thereof  for  the  plaintiff! 

Eaii  of 

DUMDONALXk. 

W.  H.  Waison  now  moved  to  set  aside  the  award,  oo 
the  ground  of  uncertainty.  He  contended  that  the  arln- 
trator  should  have  gone  on  to  assess  the  amount  of  (b- 
mages.  The  new  assignment,  coupled  with  the  plea,  did 
not  admit  the  precise  sum  of  27/.  to  be  due.  Coudm  t. 
Paddon  (a)  was  distinguishable  from  the  present  case;  far 
there,  the  issue  was  upon  the  plea  of  payment,  and  t 
smaller  sum  was  proved  to  be  paid  than  that  which  the 
defendant  pleaded. 


•nMr  r 


Parke,  B. — The  replication  is  not  a  new 
it  takes  issue  on  the  plea  with  a  special  inducement  The 
defendant  says  that  he  paid  to  the  plaintiff^,  and  the  plain- 
tiff received  in  satisfaction,  30/.,  in  respect  of  so  mocb  of 
his  demand  in  the  declaration.  The  plaintiff  replies,  that 
it  was  another  and  different  30/.,  and  that  he  did  notie- 
ceive  it  on  account  of  any  part  of  his  claim  in  the  pretAt 
action.  Upon  that  issue,  the  arbitrator  finds  for  the  de- 
fendant as  to  3/.,  and  for  the  plaintiff*  as  to  the  residue. 
That  assesses  the  amount  of  damage  upon  that  issue  to 
9HI 


AldSrson,  B. — The  finding  of  the  arbitrator  is,  in  sob- 
stance,  that  a  verdict  shall  be  entered  for  the  plaiotilF 

for  «ri 

Rule  refused. 

(a)  2  C.  M.  &  R.  547. 
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Jones  v.  Turnbull. 

JL  HIS  was  a  rule  under  the  first  section  of  the  Inter-  The  plaintiff; 
pleader  Act.     It  appeared  that  the  plaintiff,  who  was  a  anuncerufioited 
builder,  had  become  bankrupt  in  July,  1835,  and  had  not  ^^^^^j^^;^^"^ 
UDce  obtained  his  certificate.     In  October,  1836,  he  com-  due  to  him  for 
nenced  an  action  against  the  defendant  for  the  balance  of  was  nonsuited: 
a  claim  of  388/.,  in  respect  of  repairs  done  by  him  for  the  ^^efe^Xan? 
defendant.     The   cause  came   on  for  trial  before  Lord  the  arbitrator 

1   .     ./»%  found  a  sum 

Aomger^  C.  B.,  when  the  planitiff  was  nonsuited,  it  ap-  due  to  the 
pearing  that  the  credit  had  not  then  expired.     It  was,  ^luJT,  xhli  \ht 
bowerer,  ainreed  that  the  cause  should  be  referred  to  an  P^*'°J^ff*«  •"?'- 

^  ney  had  a  claim, 

arbitrator,  who  by  his  award  found  124/.  due  to  the  plain-  ^  against  the 
tiff,  after  deducting  the  costs  of  the  nonsuit.  This  sum  the  amount  of 
was  claimed  by  the  assignees  under  the  fiat.  The  at  tor-  "^aM  fo?the* 
ney  for  the  defendant  also  set  up  a  claim  for  his  costs  in  costs  of  the 

"  ^  *  1    .     .  action  and  of 

the  successful  action,  and  for  40/.  lent  to  the  plaintiff  for  the  award. 
the  purpose  of  enabling  him  to  perform  the  work  which 
was   the  subject   of  the   action.      The  plaintiff  having 
brought  an  action  on  the  award,  Plait,  on  the  part  of  the 
defendant,  obtained  the  present  rule. 

Chandless,  for  the  assignees. — This  is  a  sum  which  the 
assignees  are  entitled  to  claim,  and  if  so,  the  attorney  can 
have  no  lien  as  against  them.  In  Crofton  v.  Poole  {a),  the 
plaintiff,  a  furniture  broker,  and  an  uncertificated  bank- 
rupt, was  employed  by  the  defendant  in  removing  his 
goods,  and  for  that  purpose  procured  vans,  supplied  pack- 
ing eases  and  crates,  and  employed  five  or  six  men  in  the 
packing,  unpacking,  and  conveyance  of  the  property,  and 
this  was  held  to  be  a  debt  claimable  by  the  assignees. 
The  plaintiff's  attorney  has  clearly  no  claim  for  the  40/. 
lent     As  to  the  costs  of  the  action,  he  has  been  employed 

(a)  ]  B.  &  Adol.  568. 
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to  bring  an  action  for  money  to  whicli  Ihe  assignefs  were 
entitled.  [Parke,  B. — Would  lie  not  have  had  a  Hen  on 
tiie  award  as  agninst  the  jilaintifT?]  The  case  must  be 
tried  by  the  same  principle  as  if  the  assignees  had  brought 
an  action  against  liieilefL'ndant:  he  cnuld  not  have  pleaded 
the  lien  of  the  (iSaintiff's  attorney.  [Lord  Ablnger,  C.  B. 
— The  award  would  be  in  the  possession  of  the  attorney, 
iind  if  the  assignees  bad  brought  an  action  upon  it,  the 
alturney  might  have  refused  to  let  them  have  the  award 
until  they  had  paid  him  his  lien.  Parke,  B. — The  original 
claim  for  work,  l:iboui',  ami  ninteriala  «ouId  merge  in  the 
award,  and  if  the  assignees  call  for  the  award,  they  must 
allow  the  attorney  the  same  lien  upon  it  as  he  would  be 
entitled  to  claim  against  the  bankrupt]. 

Lord  Abinger,  C.  B. — The  Court  is  disposed  to  think 
the  attorney  entitled  lo  his  lien  on  the  award  for  his  costs, 
ami  the  residue  belongs  to  the  assignees.  It  should  be 
referied  to  the  Master  lo  ascei  tain  the  amount  of  the  at- 
torney's claim,  tind  he  may  have  the  costs  of  (be  action 
and  of  the  award,  but  not  the  4(il.  lent :  the  surplus  is  lo 
be  paid  into  Court. 

Rule  accordingly. 
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defendant  had  not  in  any  way  ratified  or  confirmed  the 
act  of  the  said  J.  E.  Replication — That  the  said  bills 
were  not,  nor  was  any  or  either  of  them  made  or  indorsed 
by  the  person  in  that  plea  mentioned,  to  wit,  the  said 
J«  E.,  modo  et  forma.  Demurrer,  assigning  for  cause  that 
the  replication  raised  an  immaterial  issue. 

Wightman  having  obtained  a  rule  to  set  aside  the  de- 
marrer  and  sign  judgment  as  for  want  of  a  plea, 

FF«  H.  Watson  shewed  cause,  and  contended  that  there 
was  good  ground  of  demurrer.  If  it  were  found,  upon  an 
iMue  raised,  that  J.  E.  did  not  make  the  bills,  it  would 
not  necessarily  follow  that  defendant  did,  and  in  that  case 
there  must  be  a  repleader.  The  plaintiff  should  have  de- 
murred to  the  plea. 

Wighiman,  in  support  of  the  rule. — The  demurrer  ad- 
mits that  J.  E.  did  not  make  the  bills,  and  if  so,  the  defen- 
dant did.  The  declaration  says  defendant  made  the  bills 
of  exchange ;  to  which  he  replies  that  the  bills  were  made 
by  J.  E.  in  his  name.  Supposing  that  fact  is  found  against 
him,  there  is  no  plea — the  ground  of  defence  wholly  fails. 
The  plea  amounts  to  a  confession  that  if  J*  E.  did  not 
make  the  bills  the  defendant  did. 

Lord  Abinoer,  C.  B. — It  is  not  so  obvious  as  to  entitle 
you  to  make  your  rule  absolute. 

Parke,  B. — As  there  is  some  doubt  about  the  point, 
the  rule  must  be  discharged. 

Rule  discharged. 
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1837. 

Ikin  v.  Pleyin  and  Others. 
intheisitie        VyOWLING  shewed  cause  airainst  a  rule  obtained  by 

the  date  of  the  .  .  .  , 

writ  of  sum-  HoggtHS  for  setting  aside  the  issue  for  irregularity.  The 
wrongly  stated;  issue  Stated  the  date  of  the  writ  of  summons  to  be  Notso- 
thewordde-      ^^^   1337    instead  of  November,  1836:  in  several  places 

fendant  was  '  '  '  «^ 

used  instead  of  the  word  defendant  was  used  instead  of  defendants,  lod 

and  the  award  the  concIusion  was  **  therefore  the  then  sheriff  is  oob»> 

toIhc'/A^"  manded,"  &c.     It  was  submitted  that,  notwithstanding 

sheriff:— i/e«,  these  errors,  the  writ  was  not  irregular,  and  that  the  pro- 

that  these  errors  o         '  r- 

were  no  ground  per  coorse  was  to  apply  to  a  Judge  at  chambers  to  amend 
the^uef  but  ^  ^^6  errors  at  the  cost  of  the  plaintiff.  Besides,  the  dete* 
wune  wSTto '  ^*"^*^  attorney  had  accepted  the  paper  book,  which  wit 
apply  to  a  Judge  ao  admission  of  its  being  properly  made  up. 

at  chambers  to  o  *      »       ^  « 

amend  it  at 

the  piaintirs         Hoggins,  in  support  of  the  rule. — ^The  record  is  framed 

from  the  issue,  and  it  is  material  that  it  should  be  correct, 
in  case  any  question  should  arise  at  the  trial  as  to  the  pie> 
cise  day  on  which  the  writ  of  summons  was  sued  out.  Is 
Peel  v.  Ward  (a),  which  was  an  action  for  a  sum  under 
SO/.,  and  a  Judge's  order  had  been  obtained  to  try  the 
cause  before  the  sheriff,  the  Court  set  aside  the  issue,  the 
notice  of  trial,  and  the  Judge's  order,  because  the  iMoe 
was  not  drawn  up  according  to  the  form  prescribed  by  the 
rule  of  Court.  [Alderson,  B. — There  is  a  distinction  be- 
tween that  case  and  the  present;  there,  the  issue  wai 
drawn  up  in  a  form  which  did  not  give  the  Judge  uj 
power  to  make  the  order  for  trial  before  the  sheriff;  here^ 
it  is  merely  an  informality].  The  issue  should  follow  the 
form  given  by  the  rule,  but  the  award  of  venire  is  ioeo^ 
rect,  as  it  is  addressed  to  the  then  sheriff. 

Aldehson,  B. — The  case  of  Peel  v.  Ward  is  no  autho- 
rity for  the  present  motion.    This  rule  must  be  discharged 

(a)  Ante,  p.  169. 
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without  costSi  and  application  should  be  made  to  a  Judge 
at  chambers  to  amend  the  issue,  at  the  cost  of  the  plaintiff. 

Rule  discharged  (a)« 
(a)  See  flight  y.  Perrersy  ante,  p.  463. 


King  v.  Erle. 

fr^  H.  WATSON  moved  to  set  aside  the  judgment  in   The  Court  per- 
this  case,  so  far  as  related  to  the  costs,  and  to  enter  a  sug-  ^stion  V  bT 
gestion  under  the  45  Geo.  3,  c.  62,  (the  Bath  Court  of  «»te'«i  ^  de- 
Requests*  Act),  the  plaintiff  having  recovered  less  than  6/.  tiff  ofcosu  after 
The  writ  had  issued  on  the  17th  of  January,  and  an  ap-  ^^  writ^eze- 
pcarance  had  been  entered  for  the  defendant  under  the  ^^^^  '^^^* 
statute.     The  defendant  suffered  judgment  by  default,  p«ared  that  the 

.  defendaot  coold 

and  on  the  ^th  of  February  final  judgment  was  signed,  not  apply 
and  the  costs  taxed,  and  on  the  1st  of  March  a  writ  of  fi.  j^d^^'atcham- 
fa.  issued.     It  was  submitted  that  the  application  could  5*"^**"**  •*" 

'  '  fused  to  stay 

not  have  been  made  sooner,  and  JBonc/v.  Bailey  (a),  God-  proceedings 
son  T.  Lloyd  (6),  and  Baddley  v.  Oliver  (c),  were  re- 
fisrred  to. 

Crowder  shewed  cause,  and  objected  that  the  applica- 
tion was  too  late.     He  cited  Hippesley  v.  Layng  (d). 

Parke,  B. — The  only  question  here  is,  whether  the 
defendant  might  not  have  applied  to  a  Judge  at  chambers 
to  stay  proceedings. 

W.  //.  Watson  stated  that  application  had  been  made 
to  a  Judge,  who  had  refused  to  interfere. 

Parke,  B. — I  think  the  rule  must  be  absolute. 

Rule  absolute* 

(a)  Ante,  Vol.  3,  p.  808.  (c)  1  C.  &  M.  219. 

(5)  Ante,  Vol.  4,  p.  157.  {d)  4B.k  C.  363. 
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Quaere,  if,  dnce 
the  new  rules, 
the  Court  will, 
after  the  death 
of  a  defendant, 
permit  judg- 
ment to  be 
entered  on  a 
cognovit  nunc 
pro  tunc. 


Mann  and  Others  r.  Lord  Audley. 

On  the  8th  of  February,  1833,  the  defendant  execoted 
a  cognovit,  with  liberty  to  enter  up  judgment  on  the  Istof 
May  following,  and  on  the  15th  of  January  (1837)  last  the 
defendant  died. 

Daseni  moved  for  a  rule  calling  on  the  executors  of  the 
defendant  to  shew  cause  why  judgment  should  not  be  en- 
tered up  upon  this  cognovit.  Under  the  old  practice  ap* 
plications  were  frequently  made  to  enter  up  judgment 
nunc  pro  tunc ;  and  when  a  defendant  died  in  vacation, 
the  Courts  permitted  judgment  to  be  entered  as  of  tk 
preceding  term  (a). 


Parke,  6. — Since  the  new  rules^  there  is  no  precedent 
for  a  motion  of  this  kind. 

On  a  subsequent  day,  Dciseni  stated  that  a  rule  of  this 
description  had  been  granted  in  the  Court  of  King's 
Bench  in  the  case  o(  Harrison  y.  Executors  of  Sir  George 
Nat/lor. 

Kelly,  amicus  curias,  stated  that  he  bad  moved  for  the 
rule  alluded  to,  but  no  cause  was  shewn,  the  claim  having 
been  settled.  The  Court  of  King's  Bench  appeared  to 
be  of  opinion,  that  where  a  party  comes  within  a  reason- 
able time  after  the  representative  appears  it  is  sufficient, 
inasmuch  as  till  then  there  is  no  one  upon  whom  the  rule 
could  be  served. 


Lord  Abinger,  C.  B. — Where  a  defendant  died  in  fa- 
cation,  judgment  then  entered  up  would  have  relation  to 

(a)  Calvert  v.  Tomlm,  6  Bing.  1 ;  Cowie  v.  AUaway,  8  T.  R-  257i 
Heath  v.  Brindley,  2  Ad.  &  £1.  365. 
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the  first  day  of  the  past  term ;  but  here  is  an  application         1837. 
in  Easter  Term  to  enter  up  judgment  against  a  party  who         .. 
died  in   Hilary  Term:  that  could  not  have  been  done  «• 

.  ,  ,11  I^rd  AUDLET. 

under  the  old  rules. 


Parke^  B. — Judgment  nunc  pro  tunc  applied  to  cases 
where  there  was  a  delay  of  the  Court,  who  would  not 
suffer  the  party  to  be  prejudiced  thereby. 

Rule  refused. 


Barton  v.  Ransom. 

JrETERSDORFF  having  obtained  a  rule  to  set  aside  A  rule  to  set 
an  award,  on  the  ground  that  it  was  not  final,  must  be  drawn 

up  on  reading 
the  award. 

Erie  shewed  cause,  and  objected  that  the  rule  was  not 
drawn  up  on  reading  the  award,  and  therefore  the  award 
was  not  before  the  Court. 

Petersdorff  stated  that  he  had  observed  the  mode  in 
which  the  rule  was  drawn  up,  and  had  mentioned  the  ob- 
jection at  the  sitting  of  the  Court,  when  the  officer  re- 
ported that  it  was  the  practice  to  draw  up  the  rule  as  it 
bad  been  done. 

Per  Curiam. — ^The  rule  must  be  discharged. 

Rule  discharged. 
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1837. 


Particulars  of 
demand  stated 
the  action  to 
be  brought  to 
recover  the 
deposit  paid 
upon  the  sale 
of  an  estate, 
to  which  the 
defendant  was 
unable  to  make 
a  good  title. 
A  summons  was 
taken  out  for 
better  particu- 
lars, which  was 
dismissed,  upon 
the  phuntififs 
attoroey  stating 
that  the  ob- 
jectioDS  were 
matters  of  law 
only.     Sub- 
sequently! a 
notice  was  de- 
livered to  the 
defendant's 
attorneyi  that 
the  objections 
were  set  forth 
in  the  plaintiff's 
answer  to  de- 
fendant's bill 
in  Chancery. 
At  the  trial  it 
appeared  that 
the  only  ob- 
jection was 
matter  of  fact. 
The  Court  re- 
fused a  new 
trial,  the  de- 
fendant's attor- 
ney declining 
to  make  affi- 
davit that  he 
bad  been 
misled. 


CoRRELL  V.  Cattle. 

ixSSUMPSIT  for  money  had  and  received  to  the  plain- 
tiif's  use.    The  particulars  of  demand  stated  the  action  to 
be  brought  to  recover  the  sum  of  30/.  paid  by  the  plaintiff 
to  the  defendant,  as  a  deposit  upon  the  sale  of  an  estate* 
to  which  the  defendant  was  unable  to  make  a  good  title. 
A  summons  was  taken  out  before  a  Judge  at  chambertt 
for  better  particulars,  specifying  the  objections  to  the  title 
upon  which  the  plaintiff  meant  to  rely*     This  summons 
was  attended   by  the  plaintiff's  attorney ;  and  upon  bis 
stating  that  the  objections  were  matters  of  law  only,  the 
summons  was  discharged.     Subsequently,  a   notice  was 
delivered  to  the  defendant's  attorney,  stating  that  the  ob- 
jections to  the  defendant's  title  on  which  the  plaintiff  meant 
to  rely  were  those  fully  set  forth  in  the  plaintiff's  answer  to^ 
a  bill  filed  by  the  defendant  in  the  Court  of  Chancery  fori^ 
specific  performance.     At  the  trial  before  Lord  Abinger^ 
C.  B.,  at  the  last  assizes  for  the  county  of  Warwick,  it 
appeared  that  the  defendant  was  tenant  in  tail  of  the  pro- 
perty in  question ;  and  the  objection  to  the  title  was,  that 
he  had  executed  a  deed  assigning  his  life  interest  upoo 
certain  trusts*     This  deed  the  defendant  alleged  to  bet 
forgery.     It  was  objected  by  the  defendant's  counsel  thaC 
the  plaintiff  could  not  go  into  evidence  of  the  deed  being 
valid,  since  he  had  confined  himself,  by  his  particular! 
and  subsequent  notice,  to  matters  of  law  only.    A  verdict 
having  been  found  for  the  plaintiff  for  the  amount  of  the 
deposit. 

Hill  moved  to  set  aside  the  verdict  upon  this  and  other 
points  reserved.  He  contended  that  the  notice  operated 
as  an  agreement  between  the  parties,  that  no  objectioD 
should  be  raised  to  the  title,  except  matters  of  law. 
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Parke,  B.,  inquired  if  the  defendant's  attorney  would  IS37. 
make  an  affidavit  that  he  verily  believed  the  plaintiff 
meant  to  confine  himself  at  the  trial  to  points  of  law  only, 
and  did  not  come  prepared  to  meet  matters  of  fact ;  which 
being  answered  in  the  negative,  his  Lordship  observed, 
tbaty  according  to  strict  rule,  a  summons  should  have 
been  taken  out  to  rescind  the  undertaking  upon  which 
the  Judge  at  chambers  refused  to  order  further  parti- 
culars; but  as  it  appeared  the  defendant  had  not  been 
misled,  the  rule  must  be  refused  upon  that  ground. 

Abingcr,  C.  B. — If  application  had  been  made  to  me 
for  particulars,  and  I  had  known  that  the  objections  to 
the  title  were  specified  in  the  answer  in  the  Court  of 
Chancery,  I  should  have  refused  the  particulars. 

Rule  refused. 


Beale  v.  Overton. 

X  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act.  Where  the 
It  appeared  that  the  sheriff  had  seized  the  goods  on  the  ^"the  25th 
26th  of  November,  and  on  the  28th  he  received  a  notice  °^??y*™^'' 

and  the  sheriflT 

that  they  were  not  the  property  of  the  defendant,  but  received  notice 
had  formerly  belonged  to  the  defendant's  wife,  and  had  Held,  that  he 
passed  to  her  trustees  under  a  marriage  settlement.  appii'^^rthe 

Court  for  relief, 

Humjrey,  on  behalf  of  the  execution   creditor,   and  enabled  the* 
WiUmore.  on  behalf  of  the  claimants,  contended  that  the  P*rti"tohave 

shewn  cause  in 

application   was   too  late.     They  referred   to  Cooke  v.  the  following 
AUen  (a),  and  Ridgway  v.  Fisher  {b).  ^Tf'the  sheriff 

is  guilty  of 

BuUf  on  behalf  of  the  sheriff,  submitted  that  no  incon-  makhi^"hi8 
venience  had  arisen  from  the  sheriff  omitting  to  apply  at  •ppl'cation,  he 
an  earlier  period.  costs  of  both 

parties. 
(a)  Ante,  Vol.  2,  p.  11.  (6)  Ante,  Vol.  3,  p.  567- 

VOL.  V.  E  K  D.  P.  C. 
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Parke,  B. — The  sherifF  has  come  too  late,  and  nuist 
pay  the  costs  of  both  parties.  He  ought  to  have  appSeil 
within  such  time  in  the  following  term  as  to  have  enabled 
the  parties  to  have  shewed  cause  in  the  term. 


Alderson,  B. — In  a  case  like  the  present,  the  sheriff 
will  not  be  safe  unless  he  applies  within  the  first  four  daji 
of  the  term. 

Rule  discharged,  with  costs. 


AiB 


A  plaintiff 
having  with- 
drawn the  record 
in  consequence 
of  the  absence 
of  a  witness,  on 
a  subsequent 
day  gave  fresh 
notice  of  trial. 
Prior  to  the 
day  of  trial 
under  this 
second  notice, 
the  defendant 
moved  for  judg- 
ment as  in  case 
of  a  nonsuit, 
having  given 
one  day's  pre- 
vious notice 
only.    The 
plaintiff  tried 
his  cause  as 
undefended, 
and  obtained 
a  verdict : — 
Heldt  that  the 
verdict  was  an 
answer  to  the 
motion;  but 
the  Court,  on 
discharging  the 
rule,  set  aside 
the  verdict  on 
payment  of  the 
taking. 


Jones  r.  Hows. 

JUOGGINS  shewed  cause  against  a  rule  obtained  bj 
Addison  for  judgment  as  in  case  of  a  nonsuit.  It  appeared 
from  the  affidavit,  that  notice  of  trial  had  been  given 
for  the  31st  of  March  last,  but  the  refeord  was  with- 
drawn in  consequence  of  the  absence  of  a  material  wit- 
ness. On  the  10th  of  April,  the  plaintiff*  gave  a  fresh 
notice  of  trial  for  the  18th;  and,  pursuant  to  that  notice, 
tried  the  cause,  and  obtained  a  verdict,  the  defendant  DOt 
appearing.  On  the  14th  of  April,  the  defendant  moved 
for  judgment  as  in  case  of  a  nonsuit,  having  preTiousIj 
given  one  day's  notice  of  the  motion.  It  was  submitted 
that,  as  the  plaintiff*  had  obtained  a  verdict,  the  Court 
could  not  give  judgment  as  in  case  of  a  nonsuit,  since 
there  would  be  two  inconsistent  entries  on  the  record. 

Addison^  in  support  of  the  rule,  contended  that,  ii 
the  plaintiff*  had  failed  to  go  to  trial  pursuant  to  the 
practice  of  the  Court,  the  defendant  was  entitled  to  jadg* 
ment  as  in  case  of  a  nonsuit,  notwithstanding  a  verdict 
Smedley  v.  Christie  (a)  decided,  that  where  a  defendant 

costs  tliereof,  and  tlie  costs  of  the  rule,  the  plaintiff  giving  a  peremptory  vaiv 

(a)  Ante,  Vol.2,  p.  152. 
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ia  entitled  to  judgment  as  in  case  of  a  nonsuit  for  not  18d7. 
giving  notice  of  trial,  he  is  not  deprived  of  his  right  by 
the  plaintiff  giving  notice  before  motion  made.  The  same 
rule  was  held  in  Bainbridge  v.  Purvis  (a).  [Parke^  B. — 
The  notice  was  not  a  stay  of  proceedings :  you  might 
have  shewn  cause  in  the  first  instance.]  In  the  other 
courts,  one  day's  notice  is  sufficient  in  all  cases ;  and  the 
rule  of  2  Reg.  Gen.  H.  T.  2  Will.  4  (6),  will  by  implica- 
tion make  the  notice  in  each  Court  a  stay  of  proceedings. 

Parke,  B. — We  cannot  make  the  rule  absolute  when 
the  plaintiff  has  obtained  a  verdict.  It  is  the  fault  of  the 
defendant,  in  making  a  motion  which  would  not  operate  as 
a  stay  of  proceedings.  The  rule  must  be  discharged ; 
but  it  may  be  incorporated  in  the  rule  that  the  verdict  is 
to  be  set  aside  upon  the  payment  of  the  costs  thereof  and 
of  the  costs  of  this  rule,  the  plaintiff  giving  a  peremptory 
undertaking. 

Rule  accordingly. 

(fl)  Ante,  Vol.  1,  p.  444.  (ft)  Ante,  vol.i.  p.  187- 


Robinson  r.  Creswell. 

kJDALL  moved  for  a  rule  calling  on  the  warden  of  the  The  nanhai 
Fleet  Prison  to  discharge  the  defendant  out  of  custody,  norbound  " 
on  the  ground  of  his  being  supersedable.    The  88th  sec-  ^^^''rJ  «*^' 
tion  of  1  Reg.  Gen.  H.  T.  2  Will.  4(a),  orders  that  all  pri-  2  w'.4,  s.  88, 
aooers  who  shall  be  in  the  custody  of  the  marshal  or  warden  prisoner  ffLTii 
for  the  space  of  one  calendar  month  after  they  are  super-  IJS5J^JStn*o*rder 
sedable,  although  not  superseded,  shall  be  forthwith  dis-  of  the  Court 

or  ft  Juuffe. 

charged  out  of  the  King's  Bench  or  Fleet  Prison,  as  to 
aD  such  actions  in  which  they  shall  be  supersedable. 
Here,  the  defendant  was  supersedable  above  a  month,  in 

(a)  Ante,  Vol.  1,  p.  195. 
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1837. 


Robinson 
Cresvbll. 


consequence  of  not  having  been  charged  in  execution,  and 
had  applied  to  the  warden  to  release  him  from  prison ; 
which  application  had  been  refused.  It  was  submitted, 
that  under  the  above  rule  the  warden  was  bound  to  dis- 
charge the  defendant. 

Lord  Abinger,  C.  B. — We  cannot  make  the  warden 
judge  of  the  fact  as  to  whether  or  not  the  defendant  it 
supersedable.   You  may  take  a  rule  against  the  plaintifll 


Alder  son,  B. — The  defendant  should  have  applied 
a  Judge  to  discharge  him. 


On  the  following  morning,  Mansel  moved  to  cbac*' 
the  defendant  in  execution,  against  which  rule  l/i 
shewed  as  cause  that  the  other  rule  had  been  obtaineci 
but  the  Court  thought  the  objection  insufficient,  sUtm^^ 
that  the  defendant  was  guilty  of  neglect  in  not  applying 
sooner  for  his  discharge. 


Where  bail 
fwore  that  they 
were  worth  pro- 
perty "  over 
and  above  all 
their  just  debts/' 
instead  of  "  over 
and  above  what 
wili  pay  all  their 
just  debts,"  as 
prescribed  by 
1  Reg.  Gen. 
2W.4,s.l9,the 
objection  was 
held  sufficient 
to  release  the 
plaintiff  from 
the  costs  of 
opposition,  the 
bail  having 
justified. 


Miller's  Bail. 

RaTHBONE  opposed  the  bail  in  this  case,  on  tb* 
ground  that  the  affidavit  of  justification  was  insufBcieDt;- 
The  objection  was,  that  the  bail  had  sworn  that  they  wer^ 
worth  property  to  the  amount  of  50/.  "  over  and  abo^* 
all  their  just  debts,"  instead  of  '*  over  and  above  ip*^ 
will  pay  all  their  just  debts,*'  as  required  by  1  ^^Sr 
Gen.  H.  T.  2  Will.  4,  s.  19  (a). 

Mansel^  in  support  of  the  bail,  contended  thit  tb^ 
omission  of  the  words  ''  what  will  pay,**  did  not  alter  tb^ 
sense  of  the  affidavit. 

(a;  Ante,  Vol  1,  p.  185. 
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The  Court  held  that  the  form  prescribed  by  the  rule         1837. 
should  be  strictly  pursued,  though  the  objection  would      ^  ^^^  .^ 
not  prevent  the  bail  justifying  ;  but  the  only  effect  would  Baiu 

be,  that  the  plaintiff  would  not  have  to  pay  the  costs  of 
opposition  in  case  they  justified  (a). 

The  bail  afterwards  justified, 
(a)  But  see  Hunt's  Bail,  ante,  Vol.  4,  p.  272. 


Hall  v.  Pierce. 

X  HE  defendant  being  sued  on  a  promissory  note,  put  in  Where  a  defen- 

a  plea,  and  afterwards  obtained  a  summons  to  stay  pro-  guMneded 

ceedings,  upon  payment  of  debt  and  costs  within  a  limited  *^™"K*»  **>« 

time,  or  the  plaintiff  to  be  at  liberty  to  sign  final  judgment,  plaintiff;  the 

The  costs  not  being  paid,  the  plaintiff  signed  final  judgment,  allow  him  the 

and  sued  out  a  ca.  sa.  for  the  purpose  of  fixing  the  bail.  ^°^on**o*"ti,e 

The  defendant  rendered  in  discharge  of  his  bail,  and  was  judgment, 

.     ,  although  the 

afterwards  superseded.     The  plaintiff  then  brought  an  defendant  hai 
action  on  the  judgment;  to  which  the  defendant,  after  ^ddeiay^y"^ 
obtaining  time  to  plead,  pleaded  nul  tiel  record.  pleading  a  &iie 

Arclibold  now  moved  to  allow  the  plaintiff*  his  costs. 
The  43  Geo.  3,  c.  4<3,  s.  4,  deprives  the  plaintiff  of  costs 
in  an  action  on  a  judgment,  unless  the  Court  or  one  of  the 
Judges  shall  otherwise  direct.  He  submitted,  that  as  the 
defendant  had  pleaded  a  false  plea,  and  had  caused 
expense  and  delay,  it  was  a  case  in  which  the  Court  would 
interfere. 

Parke,  B. — The  plaintiff  is  seeking  to  rectify  his  blun- 
der in  not  having  charged  the  defendant  in  execution. 
The  question  then  is,  M'hether  the  defendant  ought  to 
pay,  or  the  plaintiff  to  suffer  the  consequences  of  his  own 
negVgence*     If  the  costs  could  be  separated,  the  defend- 
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1837. 
Doe  d.  Morgan  r.  Roe. 

M^RLE  having  obtained  a  rule  to  set  aside  judgment  in  this  Court, 

,  ,     .  /«       .  1     .  1  1    there  is  no  rule 

against  the  casual  ejector  for  irregularity,  on  the  ground  requiring  an 
that  the  judgment  was   signed   without   an   appearance  J^^^J^Jfi^ 
having  been  entered,  ^^e  casual 

ijector,  pre- 
viously to  sign- 
Sir  W.  Follett  shewed  cause. — In  Tidd's  Practice  (a)  bgjudgment 

it  is  stated,  that  **  previously  to  signing  judgment,  com-  l^^f  such 
mon  bail  must  be  filed  for  the  casual  ejector  in  the  King's  en^J^Lr^*^ 
Bench  by  6i7/,  though  it  does  not  seem  necessary  to  enter  cost*  thereof 

/.        I  .       ,  .    .      ,  „  ,         «  .      will  not  be 

an  appearance  lor  him  by  original^  and  reterence  is  allowed  on 
made  to  a  rule  of  M,  T.  33  Car.  2.  There  is,  however,  *"''^"" 
no  such  rule  in  this  Court ;  and  in  the  Common  Pleas  it 
has  never  been  the  practice  to  enter  an  appearance.  The 
3  Geo.  2,  c.  ^,  which  gave  to  a  plaintiff  power  to  enter  an 
appearance  for  a  defendant,  does  not  apply  to  actions  of 
ejectment ;  because,  in  order  to  proceed  under  that  statute, 
the  defendant  must  have  been  served  with  a  copy  of  the 
writ. 

Erle^  in  support  of  the  rule. — It  is  clearly  necessary  in 
the  King's  Bench  to  enter  an  appearance,  and  a  form  for 
that  purpose  is  found  in  the  books.  In  this  Court,  the 
proceedings  are  analogous  to  those  in  the  King's  Bench  ; 
and  it  is  stated,  both  in  Chitty's  Archbold  (i)  and  in 
Hussey's  Practice,  that  an  appearance  should  be  entered 
for  Richard  Roe. 

Parke,  B. — The  officer  certifies  that  there  is  no  such 
practice  in  thb  Court ;  although,  when  an  appearance  has 
been  entered,  it  is  allowed  on  taxation  of  costs.  As  there 
IB  no  such  practice,  it  should  be  understood  that  in  future 
no  appearance  will  be  required ;  and  if  entered,  the  costs 
of  it  will  not  be  allowed. 

Rule  absolute,  on  payment  of  costs. 

(a)  Vol.  2,  p.  1224.  (6)  P.  63/. 
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Ho 


ICKABD. 

JL  HIS  was  an  action  against  a  wharfinger  for  negligence, 
he  venue  wRs  laid  in  LiiicoInsliire,aiii]  on  motion  to  change 
it  to  Yurkabire,  it  v-ns  retained  on  the  usual  undertaking  to 
give  material  evidence  in  Lincolnshire.  A  verdict  having 
been  found  for  tlie  plaintiff',  Halguy  moved  to  set  it  aside 
and  enter  a  nonsuit,  on  (lie  ground  that  the  plaintiif 
had  not  given  material  evidence  in  the  county  of  Lincoln 
according  to  hta  undertaking.  He  admitted  the  objection 
was  not  taken  at  the  trial. 


Hauke,  B.— It  i 


V  too  late,     ir  (he  objecliun  haJ 


been  made  at  the  trial,  the  plaintiff  might  have  produced 
materia]  Gvidcuce  in  ihe  county  of  Ltncohi. 


LiLLEY  B.  Johnson. 
Nottingham  moved  for  a  new  trial,  in  an  oclion 
which  was  tried  before  the  under-slreriff  of  Yorkshire, 
gainst  evidence. 
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1837. 

Smith  v.  Andrews. 

rr,  H.  WATSON  obtained   a   rule   calling    on    the  The  constable 
plaintiff  or  his  attorney  to  shew  cause  why  they  should  being  in  con« 
not  refund  to  the  constable  of  Dover  Castle  the  sum  of  |f ™P^  '^^ "°' 

bringing  in  the 

79/.  95.  2rf.,  paid  by  him  to  the  plaintiff's  attorney  in  lieu  of  tK>dy,  the  piain- 
an  attachment.     The  defendant  was  arrested  on  the  8th  justiflcation  of 
of  November,  and  executed  a  bail  bond  on  the  10th.     On  ^iiu„to"" 

the  15th  of  November  the  sheriff  was  ruled  to  return  the  proteii  of  irre- 
gularity; the 
writ,  upon  which  he  returned  cepi  corpus,  and  on  the  bail  justified, 

22d  of  November  a  body  rule  issued.     On  the  6th  of  afterwvds 

December  the  plaintiff's  attorney  was  served  with  a  notice  Jl^^t^n^^j, 

of  bail  having  been  put  in,  and  that  they  would  justify  at  from  the  con- 
stable under 
chambers.     The  notices  were  returned  by  the  plaintiff's  threat  of  an 

attorney,  on  the  ground  that  the  body  rule  had  expired;  Sw?thaV*~^ 
and  on  the  17th  of  December  other  notices  were  sent  that  opporfngthe 

bail  was  no 

the  bail  would  justify  at  chambers  on  the  23rd.     On  that  waiver  of  the 
day  the  plaintiff's  attorney  attended  at  the  Judge's  cham-  and  tha^  the 
bers,  and  the  bail  were  rejected,  the  notices  not  being  n^^fjJIJJJi^. 
regular.     On  the  23rd  of  December  a  new  notice  of  bail  ing,  in  a  situa- 

,  tion  to  move  for 

was  served  to  justify  on  the  80th,  but  on  that  day  no  an  attachment. 
judge  was  at  chambers.  Upon  the  3rd  of  January  an- 
other notice  was  served  to  justify  on  the  5th  of  January^ 
on  which  day  the  parties  attended  at  the  Judge's  cham- 
bers, when  the  plaintiff's  attorney  protested  against  the 
justification  of  the  bail,  on  the  ground  that  the  constable 
was  fixed,  but  the  learned  Judge  permitted  the  bail  to 
justify.  On  the  11th  of  January  the  plaintiff's  attorney 
made  application  to  the  agent  of  the  constable  of  Dover 
Castle  for  payment  of  debt  and  costs,  alleging  that  the 
constable  was  in  contempt ;  but  in  his  bill  of  costs,  he 
made  no  charge  for  attending  at  chambers  to  oppose  the 
bail.  The  debt  and  costs  were  accordingly  paid ;  and  at 
the  same  time  the  agent  wrote  to  the  plaintiff's  attorney 
stating  that  he  had  paid  the  money,  assuming  the  con- 
stable to  be  in  contempt,  and  that  the  plaintiff  was  in  a 


■  was  a  mere  nullity;  and 
tllkd  to  move  for  an  attachment  on 
Tbejmtification  being  irregular,  II 
hm  done  no  act  to  render  it  good  ; 
he  lefiuei  to  receive  the  notices,  ai 
Ae  eomtable  is  fixed  :  and  when  ti 
ben*  be  protests  against  the  irregi 
fage.  Bail  cannot  justiry  at  chaml; 
■ad  dM  attending  and  opposing 
BmMu  V.  Plomer  (a).  The  c< 
^heuihe  body  rule  expired  ;  and 
■lifele  eoakl  do,  except  by  consent, 
Vk'  Mwiioweroft  (A)  is  the  same  in  [ 
<kW.  The  plaintiff*  was  not  bou: 
the  constable  a  justification  which 
the  charges  for  attending  at  chaml 
liad  been  inserted  in  the  bill  of  c 
sarily  follow,  that  instead  of  payin 
Stable  would  have  applied  to  the  < 
ftttachment  on  payment  of  costs. 


W.  H.  Waisottf  in  support  of  ti 

iW  not  in  a  condition  to  move  fo 

day  of  term.    There  was  n 
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to  cases  in  which  a  bailable  writ  expires  in  Tacation,  ap« 
plies  to  an  order  of  a  Judge^  and  not  to  a  rule  to  bring  in 
the  body.  It  is  true  that  bail  cannot  justify  at  chambers, 
unless  by  consent ;  but  in  the  present  case»  the  plaintiff's 
attorney  attended,  and  took  objection  to  the  baiL  Then 
there  has  been  an  improper  concealment  of  the  (act  in  the 
bill  of  costs.  If  the  constable  had  been  aware  that  bail 
had  justified,  he  would  not  have  paid  the  money. 

Parke,  B. — ^I  am  of  opinion,  upon  the  facts,  that  the 
plaintiff  was  in  a  condition  to  move  for  an  attachment  on 
the  first  day  of  Hilary  Term.  This  application  cannot  be 
granted  either  in  the  form  or  upon  the  ground  on  which 
it  is  applied  for.  It  is  most  probable,  that  the  constable 
never  would  have  paid  the  money,  if  the  charges  for  op- 
posing the  bail  had  been  inserted  in  the  bill  of  costs.  The 
rule  must  be  suspended  until  the  defendant  or  his  bail 
apply  to  the  Court  to  set  aside  proceedings  ;  and  then  this 
rule  will  be  discharged  without  costs.  If  no  such  appli- 
cation can  be  made,  the  plaintiff's  attorney  must  recover 
all  proper  costs,  to  be  taxed  by  the  Master,  out  of  the 
99/.  Is.  2d.,  and  refund  the  residue. 


In  the  Matter  of  the  Effects  of  Moses  Robinson,  deceased. 

JL  HE  Aitamey^Generalf  on  moving  to  make  absolute  a  Upon  making 

rule  calling  on  executors  to  account,  prayed  that,  in  the  ^ng  on  net 

present  case,  and  in  future,  it  might  form  part  of  the  rule,  ^„n?/°  j^" 

that  **  if,  upon  the  delivery  of  the  account  of  the  testator's  duty,  the  Court 

property,  there  should  be  found  to  be  any  duty  payable  to  in  future  it 

his  Majesty,  that  the  executor  should  pay  the  costs  of  the  p^^'ofsuch 

Crown  in  the  matter ;  such  costs  to  be  taxed  in  the  usual  ^i^>>  ^^"^  "^f* 

upon  the  deli- 
manner."    Before  the  passmg  of  the  42  Geo.  3,  c.  99,  8.2,  very  oftbe  ac- 

tbere  were  two  modes  of  enforcing  the  payment  of  legacy  gbouid  be  found 

to  be  any  duty 
payable  to  bis  Majesty,  that  the  executor  sbould  pay  the  costs  of  the  CrowD,  to  be  taxed  in  the 
usual  manner." 
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1837-         duty :  the  one  by  information  at  the  suit  of  the  Attorney* 
j^^         General  in  this  Court;  the  other,  by  information  in  a 
RoBiNsoir.     court  of  equity.    Since  that  act,  the  practice  had  been, 
for  the  comptroller  of  the  legacy  duties  to  send  five  letters 
to  the  executor ;  and  if  he  did  not  then  render  an  account, 
an  application  was  made  to  this  Court  for  a  rule  nisi.    If 
the  executor  did  not  appear,  the  rule  was  made  absolute 
that  the  executor  should,  within  eight  days  after  the  ser- 
vice thereof,  duly  account  to  the  Commissioners  of  Stamps; 
and  should,  within  the  same  time,  pay  the  duty  cbaige- 
able,  and  the  costs  of  the  Crown.     Doubts  had  arisen  as 
to  whether  the  Court  had  power  to  award  costs,  unless  il^ 
should  turn  out  that  duties  were  payable.    Lord  Abinger^  . 
C.  B.,  in  a  case  at  Gray's  Inn  Hall,  directed  that  tb^ 
question  of  costs  should  be*  reserved  until  the  execo 
rendered  his  account.     The  inconvenience  of  this 
that  it  became  necessary  to  make  a  second  application  to 
the  Court  for  the  costs ;  by  which  great  expense  was  m- 
curred.  This  would  be  remedied  by  making  a  conditioDiI 
order  that  the  costs  should  be  paid,  if  it  should  turn  out 
that  duties  were  due  to  the  Crown.  The  42  Geo.  3,  c.99| 
8.  S,  enacted,  that  in  every  case  in  which  any  executor  or 
administrator  should  not  have  paid  the  duties  payable  ifl 
respect  of  any  legacies,  or  any  personal  estate,  &c.  of  anj 
person  dying  intestate,  pursuant  to  the  36Geo.  3,  cfl!i 
or  any  other  act  or  acts  relating  to  legacies  or  shares  of 
personal  estate,  within  proper  and  reasonable  time^  it 
should  be  lawful  for  his  Majesty's  Court  of  EzchequoTi 
on  application  made  on  behalf  of  the  Commissioners  of 
Stamps,  on  such  affidavit  or  affidavits  as  to  the  Coort 
might  appear  to  be  sufficient,  to  grant  a  rule  reqainOS 
such  executor  or  administrator   to  shew  cause  why  k 
should  not  deliver  to  the  Commissioners  an  account,  on 
oath,  of  all  the  legacies,  or  of  the  personal  property  re- 
spectively paid  or  to  be  paid  or  administered  by  hioi,  and 
why  the  duties  on  any  such  legacies,  or  any  shares  or 
residue  of  any  such  personal  estate  had  not  been  piidi 
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or  should  not  forthwith  be  paid.  Then  the  53  Geo.  3,  1837. 
c.  105^  s.  3y  enacts,  that  in  all  actions,  bills,  plaints,  in* 
formations,  and  proceedings,  had,  prosecuted,  entered,  or  Robinson. 
filed  in  the  name  of  his  Majesty,  or  in  the  name  of  any 
person  on  his  behalf,  for  the  recovery  of  any  duties, 
debts,  or  penalties  granted  or  payable  by  or  under  any 
act  or  acts  of  parliament  relating  to  the  duties  under  the 
management  of  the  Commissioners  of  Stamps,  it  shall  be 
lawful  for  his  Majesty  to  have  and  recover  such  duties, 
debts,  and  penalties,  with  ftdl  costs  of  suit f  and  all  charges 
attending  the  same.  In  Rex  v.  Amery  (a),  which  arose 
on  a  quo  warranto,  it  was  held,  that  under  the  9  Anne, 
c  SO,  the  Court,  in  giving  judgment  for  the  relator,  was 
at  the  same  time  bound  to  give  judgment  for  the  costs. 
[Lord  Abinger,  C.  B. — This  is  a  delicate  proceeding, 
against  executors,  who  ought  to  be  protected  :  there  are 
many  instances  in  which  they  would  have  no  right  to 
charge  these  costs  in  their  account  to  the  estate.  Sup- 
pose an  executor  renders  an  account  to  the  commissioners, 
and  they  differ  as  to  the  legal  effect  of  that  account ;  it 
would  then  be  necessary  to  take  further  proceedings,  by 
an  information  either  for  the  duties  or  the  penalties ;  and 
then,  if  the  point  was  found  for  the  Crown,  there  is  no 
doubt  the  Crown  would  be  entitled  to  costs.  Alderson^ 
B. — ^The  difficulty,  in  my  mind,  is,  that  you  are  asking  for 
costs  on  the  decision  of  the  commissioners,  and  not  on  the 
decision  of  the  Court.]  It  is  only  where  the  executor  and 
commissioners  agree,  that  the  order  is  final* 

On  a  subsequent  day.  Lord  Abinoer,  C.  B.  said, — We 
think  there  is  no  objection  to  making  the  rule  in  the  form 
prayed  for  by  the  Attorney-General :  it  will  save  the  ex- 
pense of  any  further  application. 

Rule  absolute,  in  the  form  prayed  for. 

(a)  1  Anst.  178. 
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1837. 

Leach^  Esquire^  v.  Thomas. 
Where  Beyerai     AsSUMPSIT.   The  declaration  stated  that  the  defend- 

breAches  Are 

awgned,  some  ^^^s  being  about  to  quit  a  farm,  which  he  held  of  the 
Ud!  and  th^  plaintiff,  at  Michaelmas  next,  the  plaintiff  undertook  to 
jury  give  gene-   gee  him  paid,  by  the  in-coming  tenant  of  the  said  farm, 

ral  damageSy 

the  Court  will  for  dressing  the  fallow,  5s.  an  acre  for  the  first  ploughing, 
j"°dgi^^t,  but  ^^^  ^'*  ^^  ^^^^  ^^^  every  other  ploughing,  and  after  the  rate 
will  aw«rd  a      ^f  2s.  an  acrc  for  drayini;  the  same ;  and  it  was  also  ainreed 

yenire  de  novo.  .^     o  *  e 

that  the  defendant  should   be  paid  for  the  grass  seeds 
sown  in  the  ground  of  the  said  farm  that  year,  and  1m.  tL 
load  for  dung  when  driven  on  the  land ;  and  that  if  the 
in-coming  tenant  should  wish  to  purchase  the  clover-baj^ 
or  any  meadow-hay,  each  should  fix  on  a  person  to  value 
the  same  ;  and  that  the  in-coming  tenant  should  purchase 
the  corn  at  a  valuation*    And  the  said  agreement  beiiy 
so  made,  a  treaty  was  entered  into  between  the  plaintiff 
and  the  defendant  for  the  retaking  of  the  said  farm ;  aod 
thereupon,  by  a  certain  other  agreement  between  the 
plaintiff  and  defendant,  the  plaintiff  agreed  to  let  the  said 
farm  to  the  defendant,  from  Michaelmas  then  next,  as  a 
yearly  tenant,  for  the  sum  of  180/.  and  1/*  10«.  Iand4aif 
provided  the  defendant  should  find  sufficient  securitiei 
for  the  regular  payment  of  the  rent :  and  it  was  farther 
agreed,  that,  when  the  defendant  should  quit  the  said 
farm,  he  should  not  carry  away  or  dispose  of  any  strav, 
either  threshed  or  unthreshed,  or  thatch,  or  any  dung  the 
produce  of  the  said  farm,  or  on  the  said  farm  at  the  time 
the  defendant  should  quit;  and  that  the  defendant  should 
keep  the  house  and  fence  of  the  said  farm  in  good  repair, 
and  should  commit  no  waste  on  the  said  farm.     The  de- 
claration then  averred  mutual  promises;    and  that  the 
defendant  became  yearly  tenant  of  the  farm,  from  Mi- 
chaelmas 1832  to  Michaelmas  1831,  on  the  terms  io  the 
second  agreement  mentioned ;  that  the  plaintiff  was  ready 


Thomas. 
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to  perform  the  stipulations  in  the  first  agreement  men-  18d7- 
tioned ;  and  that  the  in- coming  tenant  wished  to  purchase  lbach 
of  the  defendant  all  the  clover-hay  and  meadow-hay  and 
com  of  the  farm ;  and  that  plaintiff  was  ready  to  fix  on  a 
person  to  value  it»  and  requested  defendant  to  fix  on  a 
person  for  that  purpose,  and  to  sell  the  same  to  the  in- 
coming tenant  on  the  terms  mentioned  in  the  agreement. 
The  declaration  then  proceeded  to  assign^  among  other 
breaches,  thirdly,  that  the  defendant  threatened  to  carry 
away  from  the  farm,  or  to  dispose  of,  dung  the  produce  of 
the  fium,  unless  the  in-coming  tenant  paid  him  100/1  for  the 
same,  and  thereby  compelled  the  in-coming  tenant  to  pay 
the  said  money,  to  prevent  the  said  dung  from  being  carried 
away  :  fourthly,  that  he  threatened  to  carry  away  the  said 
dung,  unless  he  was  paid  divers  monies  exceeding  1^. 
a  load :  and,  sixthly,  that  he  threatened  to  commit  fur- 
tiber  waste,  if  the  in-coming  tenant  did  not  pay  him  20/., 
and  that  the  in-coming  tenant  was  thereby  compelled  to  pay 
the  same.  The  defendant,  by  his  pleas,  traversed  these 
breaches  respectively;  upon  which  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  Pembrokeshire 
Summer  Assises,  in  the  year  1835,  a  general  verdict  was 
found  for  the  plaintiff  on  all  the  breaches,  with  20L 
damages. 

Evans  having  obtained  a  rule  to  arrest  the  judgment, 
on  the  ground  that  the  third,  fourth,  and  sixth  breaches 
were  bad, 

E»  V.  Evans  and  Leach  shewed  cause. — Admitting  the 
breaches  to  be  bad,  the  defendant  is  not  entitled  to  arrest 
the  judgment,  but  only  to  have  a  venire  de  novo.  In 
Tidd's  Practice,  9SS,  it  is  laid  down  as  one  among  other 
cases  in  which  a  venire  de  novo  is  grantable,  ''  when  the 
jury  give  general  damages  on  a  declaration  consisting  of 
several  counts,  and  it  afterwards  appears  that  one  or  more 


originated  in  an  inferior  court.] 

Evans,  contra. — Hall  v.  Seioi 
authority  in  favour  of  arresting  tb< 
V.  Thisilelon  (fi),  is  to  the  same  ei 
kina  was  an  ap|ilication  to  tunend 
by  the  judge'ij  notes.  In  the  oUn 
de  novo  was  awarded  by  the  cour 

Parke,  B.-  -This  case  must  go 
the  defendant  has  been  guilty  c 
cannot  tell  to  what  amount  on  ea 
must  he  considered  as  overruled  i 
court  of  Gi'i'or  can  grant  a  veniff 
the  present,  u  fortiori  a  court  w 
nay  do  it.  Without  the  parties 
rule  must  be  absolute  for  a  venire 

AtDKRsoN,  B. — This  point  wa 
Sehol^eUt.  Though  Grant  v.  A 
vfaole  argument  was  addressed  as 
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Doe  d.  Daffey  v,  Sinclair. 


1837. 


JXkANSEL  moved  for  the  discharge  of  the  defendant  A  defendant  in 
oat  of  ciwtodyy  under  the  Small  Debtors*  Act^  48  Geo.  8,  damages,  and 
e.  1«S,  8,  1.     It  was  an  action  of  ejectment,  and  a  verdict  ^/!^i"^^^J°* 
bad  been  returned  for  the  lessor  of  the  plaintiff,  with  Is.  theiess,  entitled 

to  hia  ^Uscharge 

damages.    The  increased  costs  amounted  io2i5L  I9s.,  under  the 
and  the  defendant  had  been  taken  in  execution  for  them  ^  223^  i, 
and  the  damages.    Costs  merely  were  not  within  the  Act ;  f ^"  having 

°  "^  been  in  custody 

for  its  words  were,  "  debt  or  damages*'  exclusive  of  costs,  for  twelve 
The  defendant  having  been  in  custody  for  more  than 
twelve  months,  in  respect  of  damages  less  than  201. ^  was 
therefore  entitled  to  his  discharge.  He  cited  Doe  dem. 
Tkrelfall  v.  Ward  (a),  where  damages  in  ejectment  were 
held  to  be  within  the  Act* 

Butt  shewed  cause  in  the  first  instance,  the  usual  notice 
having  been  given.  He  cited  Doe  v.  Reynolds  (6),  where 
a  party  in  execution  for  the  costs  in  an  action  of  eject- 
ment exceeding  20/.  was  held  not  to  be  entitled  to  his 
discharge. 

Manseli  contra. — There  was  a  case  in  the  King's  Bench, 
Doe  V. (c),  where  the  Court  gave  a  decision  in  ac- 
cordance with  that  of  the  Court  of  Exchequer. 

(«)  2  M.  &  W.  65.  (6)  10  B.  &  0.  481. 

(c)  I  D.  P.  C.  C9. 

VOL.  V*  s  8  D.  r.  c. 
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1837. 


TiNDAL,  C.  J. — ^The  words  of  the  Act  are,  "  all  per- 
sons in  execution  upon  any  judgment  for  any  debt  or 
damages  not  exceeding  tbe  sum  of  SO/.,  emehmve  of  the 
costs  recovered  by  such  judgment,  and  who  have  lain  in 
prison,"  &c.  That  puts  an  end  to  the  question :  the  role 
must  be  granted* 

Rule  granted  accordingly. 


In  tresiMM 
quart  dauroiB 
fregtt,  the  de- 
fendant pletM, 
fintf  not  guilty; 
•econdly,  the 
plaiotilfnot 
pottesaed; 
thirdly,  right  of 
wayf  t  veidiet 
for  him  on  the 
third  ittqei  hut 
for  the  plaintiff 
on  the  two  first, 
with  If.  da- 
mages: the  de- 
fendant, having 
substantially 
succeeded  in 
the  cause,  is 
entitled  to  the 
postea. 


Stalky  p.  Long. 

JlALFOURDj  Serjeant,  on  a  former  day,  had  nhfsiifcij 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  potUg 
should  not  be  delivered  to  the  defendant,  and  why  lb 
prothonotary  should  not  tax  the  defendant  his  geaenl 
costs  in  the  cause. 

Ludlow,  Serjeant,  shewed  cause.'^It  was  an  aetioD  of 
trespass  brought  against  the  defendant  for  breaking  ui 
entering  the  plaintiff's  close :  and  the  pleas  were,  first,  lot 
guilty ;  secondly,  that  the  plaintiff  was  not  possessed  d 
the  close ;  and,  thirdly,  a  right  of  way.  At  the  SoBaer 
Assizes,  1836,  a  verdict  was  returned  at  the  trial  for  die 
plaintiff,  on  the  first  two  issues,  with  Is,  damages ;  and 
for  the  defendant  on  the  last  issue.  The  postea  had  bees 
delivered  to  the  plaintiff;  and  the  ground  of  appliestiM 
was,  that  the  defendant  had  substantially  succeeded  ii 
the  action,  and  that  he  was,  therefore,  entitled  to  tke 
postea.  It  was  now  contended  that  the  plaintiff  had  re* 
covered  damages;  and  therefore,  strictly  speaking, bade 
right  to  the  possession  of  the  postea,  and  was  entitled  to 
the  general  costs.     Smith  v.  Edwards  (a). 


Tindal,  C.  J. — But  was  he  entitled  to  those  damages,  tk 
issue  on  the  right  of  way  having  been  found  against  bimt 

(a)  Ante,  Vol.  4  p.  621. 


CoLTMAN,  J.,  was  of  the  same  opinion. 


Rule  absolute. 
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Ludlow,  Serjt. — That  was  a  matter  into  which  the  1837. 
Court  could  not  now  inquire,  the  time  hi  which  the  inter- 
ference of  the  Court  would  have  been  justifiable  having 
passed  long  since.  It  was  admitted  that  Che  defendant 
was  entitled  to  receive  some  relief  at  the  hands  of  the 
Court ;  but  it  was  urged  that  he  asked  too  much  in  de- 
manding the  postea. 

TiNDAL,  C.J. — It  appears  to  me  that  the  first  and 
second  issues,  on  which  the  plaintiff^  has  succeeded,  were 
beside  the  real  merits  of  the  case;  for  the  substantial 
question  between  the  parties  was  the  right  of  way.  Upon 
that  issue,  I  am  inclined  to  think  that  the  defendant  will 
be  entitled  to  receive  costs ;  for  the  great  burden  of  ex- 
pense would  lie  upon  its  proo£  The  jury  having  found 
nominal  damages,  the  associate  thought  that  he  was  the 
party  entitled  to  the  postea.  All  the  future  stages  of  the 
cause  will,  however,  be  conducted  by  the  defendant;  and, 
therefore,  I  think  the  rule  should  be  absolute  for  the  de- 
livery of  the  postea  to  the  defendant. 

Park,  J.,  concurred. 

BosANQUET,  J. — The  defendant  has  substantially  sue* 
ceeded  in  the  action  ;  and  I  think  the  oflScer  should  not 
have  delivered  the  postea  to  the  plaintiff. 


s  s  2 
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Lindsay  r.  Wells. 

Where  the  YY ^  //,  WaUon  shewed  cause  against  a  rule  which  had 

plaintiff  in  the  .  ^ 

deciaratioa  on  been  obtained  on  a  former  day  by  Thomas,  to  set  aside? 

dwngeandpro-  ^^  declaration  for  irreguIarity,or  to  amend  the  declaraUoi^ 

nriuorjr  note  ^j  jjjg     ^  j  ^f  tj,g  plaintiff. 
WM  descnbed  ^ 

as  Henry  H.  It  was  an  action  brought  on  five  bills  of  exchange  and  ^ 

Lindsay*  the  .  ,       . 

Court  refused  promissory  note ;  and  the  objection  to  the  declaration 

didwiuon  for  that  the  plaintiff  was  styled  therein  "  Henry  H.  Lindsay 

hrreguiarity,  the  jjjg  gecond  Christian  name  not  being  set  out.     An  affidai 

defect  being  ^ 

held  to  be  was  now  produced,  in  which  it  was  sworn  that  the 


3  &  4  Will  4,      was  resident  in  the  United  States  of  America,  and  that  tbe 
c.  42, 1. 12.        action  was  brought  by  virtue  of  a  power  of  attorney  whici 

had  been  sent  to  the  attorney  on  the  record,  and  inwhieft 
the  plaintiff  was  described  precisely  as  he  was  styled  in  the 
declaration.  The  affidavit  on  which  the  rule  had  been 
obtained  did  not  allege  that  there  was  any  ending  to  the 
plaintiff's  second  name ;  and  it  must  be  assumed,  there- 
fore, that  the  plaintiff  had  no  other  name  than  ''  H.*'  The 
act  (a)  provided,  that  no  plea  in  abatement  in  any  pe^ 
sonal  action  should  be  pleaded  for  a  misnomer,  but  the 
defendant  should  be  at  liberty  to  cause  the  declaratioo  to 
be  amended  at  the  cost  of  the  plaintiff,  on  a  Judge's  sum- 
mons upon  an  affidavit  of  the  right  name.  Here9  no  Judge'i 
\  summons  had  been  taken  out  for  amending  the  declait- 
tion,  but  for  setting  it  aside  on  the  ground  of  irregukrilj, 
and  there  was  no  affidavit  of  the  right  name.  The  lie* 
fendant  was  under  no  disadvantage  in  consequence  of  the 
supposed  irregularity  ;  and  if  he  came  to  the  Court  upoo 
a  technical  objection,  he  must  come  properly.  It  wti 
sworn  on  the  part  of  the  plaintiff,  that  it  was  not  knofo 
here  whether  he  had  any  second  name  or  not. 

Thomas  urged,  that  the  objection  was  a  legal  as  wellii 
a  reasonable  one.    It  could  not  be  any  hardship  on  the 

(a)  d&4Will.4,c.42,8.11. 
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plaintiff  to  call  upon  him  to  give  his  right  name,  which  no         I837. 
one  could  know  better  than  himself.     The  defendant  had       lihdiay 
already  received  the  benefit  of  being  discharged  out  of  cus-  <>• 

tody  on  a  similar  objection,  having  been  arrested  on  an 
affidavit  of  debt,  in  which  the  plaintiff  was  described  as  he 
now  was.  The  section  of  the  Act  of  Parliament,  it  was 
urged,  had  not  reference  to  the  misnomer  of  a  plaintiff  as 
well  as  a  defendant. 

TiMDAL,  C.  J. — The  rule  must  be  discharged  with  costs, 
but  the  defendant  may  take  a  week's  time  to  plead.  The 
section  succeeding  that  already  referred  to  evidently  go- 
verns the  case;  for  it  is  said,  that,  in  actions  on  written 
instruments,  any  of  the  parties  to  which  are  designated 
by  the  initial  letter  of  the  Christian  name,  they  may  be 
described  in  the  same  manner  in  the  process  and  declara- 
tion (a). 

Rule  discharged. 

(a)  It  did  not  appear  in  what  he  was  in  reality  only  the  holder 
character  the  plaintiff  sued,  but     of  the  bill. 


Foster  v.  Allenby. 

rrlLDE,  Serjt.,  had  obtained  a  rule  iiisi,  calling  on  Where  •  cause 
the  plaintiff  in  this  action  to  shew  cause  why  he  should/twice  by  tpedal 
not  proceed   to  trial  of  this  action,  notwithstanding  the  Verdict*or  the 
consolidation  of  it  with  others,  brought  by  the  same  plain-  pi*intj^«; 

.,  ,  '^  turned  on  both 

tiff,  on  the  same  policy  of  insurance.  occasiona,  the 

Court  will  not 
open  a  con- 

Taddy,  Serjt.,  shewed  cause,  and  urged  that  the  Court  ^'^g^lrf^'f 

could  not  grant   this   application.     There   had  already  another  similar 

been  two  trials  by  special  juries,  in  which  the  verdicts  being  shewn 

returned  were  alike;  and  the  Court  would  not  now,  with-  ^^^nof^n 

out  any  suggestion  that  any  new  evidence  was  to  be  pro-  ^"y  brought 

duced,  make. the  present  rule  absolute.     The  case  would  Vaughan,  J., 

dissentiente. 


on  both  occasions,  llic  veiiiict  was 
application  was  mailc  for  a  tliird 
expressed  no  decided  o))iiiion  upci 
divided  upon  tlic  point  as  to  wlict 
granted.  It  would  he  uiijitst  to 
this  action  I)y  a  verdict  wliich  h^i 
prohation  of  tlic  Court.  The  agr 
the  defendant  was,  tliat  a  dccii^ior 
would  meet  tlic  apjirobalion  of  t 
in  which  the  action  was  brought, 
bation  had  been  expressed  ;  for  tl 
Court  refused  a  new  trial  in  tlic 
the  merits  of  the  case,  but  only  i 
of  the  Judges  thuiigtil  applied  to 

Park,  J. — Can  you  (loiiit  out  ai] 
second  verdict  tlic  sauic  way,  the 
been  opened  ? 

fVilde,  Serjt.,  did  not  recollect 
he  apprehended  lliat  tliis  argumei 
Judges  bad  said,  that  tiicy  wuul 
where  the  verdicts  were  not  satisi 
miachievous  in  the  extreme  to  est 
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TiNDAL,  C.  J. — I  am  of  opinion,  that^  \f  we  were  to  1837- 
grant  this  applicationi  it  would  be  making  a  very  danger- 
008  precedent ;  for  if  the  verdict  in  this  case  went  the 
same  way,  we  should  have  similar  applications  from  all 
tbe  other  defendants^  and  the  benefit  of  the  rule  would  be 
lost.  If  there  were  any  new  evidence  to  be  produced^  or 
other  such  matter,  the  rule  might  be  opened  ;  but  here, 
after  two  verdicts  returned  by  special  juries,  both  the 
same  way,  I  think  it  would  be  improper  to  send  the  ca^e 
back  again,  as  the  only  question  is  one  of  fact.  Whatever 
may  have  been  my  own  private  opinion  with  regard  to  the 
merits  of  the  case,  yet  I  think  a  private  right  must  give 
way  to  public  justice  and  convenience. 

Park,  J. — I  am  of  the  same  opinion ;  and  I  do  not  re- 
collect any  case  in  which,  after  two  verdicts  had  been 
given  the  same  jeay,  a  consolidation  rule  has  been  opened. 
There  is  no  suggestion  here  that  the  merits  of  the  case 
were  not  fully  before  the  juries  on  both  trials ;  and  both 
juries  were  of  the  same  opinion. 

Vaughan,  J. — I  regret  I  cannot  reconcile  myself  to  the 
opinion  that  this  consolidation  rule  should  not  be  opened; 
and  I  cannot  but  consider  this  application  as  one  to  the 
sound  discretion  of  the  Court.  It  has  been  asked,  whe- 
ther there  is  any  case  in  which,  after  two  verdicts  the 
same  way,  the  Court  have  opened  a  consolidation  rule  ? 
I,  in  answer  to  that  question,  ask  also,  whether  there  is 
any  case  in  which,  after  two  such  verdicts,  the  Court  have 
been  divided  in  opinion  upon  the  question  of  gran  ting  a  third 
trial?  It  is  important^  no  doubt,  that  there  should  be  an  end 
of  all  disputes.  The  parties  in  the  original  action  have 
had  two  trials,  and  the  plaintiff  has  had  the  benefit  of  the 
verdicts  ;  but  a  third  party  now  comes  forward,  and  says, 
*'  Although  I  have  been  bound  by  my  consent  to  the  con- 
solidation rule,  yet  I  consented  only  to  be  bound  by  a 


CoLTMAN,  J.,  w:is  of  ojiiniun  thai 
should  nut  be  opened ;  and  lliat  1 
therefore  to  be  discbm-gcd. 


B.ilh»iT.g        A.RCHnOLD  ;i|ipcarc(I    to   opi 
j!|l«.^!t«.h'"  ground  tliat  tbey  had  boen  chan;. 


11  h&fe  bno    , 


fnihiiaiEce  iVigklman,\n  support  of  the  ba 

'  were  not  the  same  persons  ofnlion 
ginally  given ;  but  cuntendcd,  that 
were  put  in  having  been  rejected, 
necessary  that  the  bail  sliould  be  ct 
to  change  them  need  not  bo  obt;iii 
were  rejected  because  tliey  were  in 
fendant's  attorney.  Notice  of  the 
served. 

Arehbold  rererred  to  ihe  5th  rule 
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these  bail  were  offered  without  leave  being  obtained.    He         1^7- 
admitted  that  fresh  notice  had  been  received ,  but  con-      vestris's 
tended  that  it  was  of  no  avail.  ^*i^* 

TiNDAL,  C.  J. — The  case  must  be  governed  by  the 
practice  in  the  Courts  of  King's  Bench  and  Exchequer. 

A  communication  was  subsequently  made  to  the  Court, 
when 

TiMDAL,  C.  J.,  said : — On  inquiry,  we  find  that  it  is  the 
rule  in  both  the  other  Courts,  that,  after  rejection,  new 
bail  cannot  be  substituted  without  a  special  order.  The 
bail  must  be  rejected. 

Bail  rejected. 

Wightman  then  obtained  a  rule  nisi  for  an  order  of  the 
Court  to  change  the  bail. 

Rule  accordingly. 


In  re  Branston,  Gent.,  One,  &c. 

rrlLDEf  Serjeant,  shewed  cause  against  a  rule  which  Charges  in  an 
bad  been  obtained  by  Hoggins,  and  which  called  on  an  fol^preparing 
attorney  of  the  Court  of  King's  Bench  to  shew  cause  why  J**?  ^^^^f^: 

•f  o  J    ledgmentofa 

a  bill  delivered  by  him  for  business  done  should  not  be  married  womanj 

referred   to   be   taxed   by   the  prothonotary.     The   bill  ing  before  the 

amounted  to  about  60/.,  and   the  items   which,  it  was  ^T.^illderTe 

contended,   brought   it    within   the   jurisdiction  of  the  3& 4 will. 4, 

-  .  .        c.  74,  do  not 

Court,   were  for  business   done   in   preparing  affidavits  render  the  bill 

verifying  the  certificate  of  the  taking   an  acknowledg-  the  2  Geo? 2^ 

ment   of  a   married   woman    under  the  Fines  and  Re-  ^^^' 
coveries*  Act,  3  &  4^W.  4,  c«  74.     It  was  admitted  that. 


6fM  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1897'        under  the  former  mode  of  proceeding  in  such  natten^  ife 
"  was  supposed  that  there  was  a  cause  in  Court,  and  th^ 

BRAHstoN.  bill  would  be  taxable;  but  this  peculiar  jurisdictioD^ 
which  the  Court  formerly  had,  would  not  render  a  biM 
taxable  which  contained  charges  for  business  done  undc^ 
the  altered  practice.  All  proceedings  in  the  Court  mw^ 
be  conducted  by  an  attorney ;  but  it  was  not  necessa^;^ 
that  a  person,  in  order  to  transact  such  business  as  tl^;; 
for  which  these  charges  were  made  in  the  bill,  should  *" 
an  admitted  officer  of  the  Court. 

Tin  DAL,  C.J. — Persons  might  have   been    appoii^^^ 
commissioners  who  were  not  attornies. 

Hoggins,  in  support  of  the  rule. — ^The  question  reafy 
was,  whether  these  were  not  charges  for  business  dcne 
**  at  law  or  in  equity,**  which  were  the  words  used  in  the 
statute  of  2  Geo.  2,  c.  23,  s.  23.  It  had  been  held,  it 
Winter  y.  Payne  (a),  that  drawing  and  engrossiig  si 
affidavit  of  debt,  in  order  to  hold  a  party  to  bail,  lod 
money  paid  for  swearing,  &c.,  were  items  which  gan  As 
Court  jurisdiction  over  the  bill  in  which  they  were  ooa- 
tained ;  and  the  charges  here  were  for  **  drawing  and  ea- 
grossing  an  assignment  in  lieu  of  acknowledgment  of  fioe^ 
and  for  attending  the  married  woman  before  the  eoM- 
missioners,  and  examining  her  apart  from  her  husbsslj 
for  attending  before  the  commissioners,  when  the  aflMsnt 
was  taken;  attending  to  get  the  affidavit  sworn;  fa 
money  paid  for  oath  and  exhibit ;  attending  to  beqpsik 
office  copy  of  enrolment,  and  paid  for  the  same."  Thsu 
charges,  surely,  were  of  the  same  description  as  those  B 
Winter  Y.  Payne,  and  were  sufficient  to  bring  the  bill  wi&* 
in  the  Act,  especially  as  the  statute  was,  upon  the  aothe* 
rity  of  the  case  cited,  to  be  construed  liberally. 

(a)  6  T.  R.  646. 
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TiNDALi  C.  J.  —  But  are  they  made  for  business  done         1837. 
"atlaw?*'  ^"7^"^ 

In  re 

BftAHBTOH. 

Hoggins* — They  were  charges  for  business  done  in 
Courtt  and  therefore  were  at  law.  The  85th  section  of 
the  Fines  and  Recoveries'  Act  made  the  inrolment  of  the 
certificate  of  the  taking  an  acknowledgment,  and  of  the 
affidavit  verifying  the  same,  acts  done  in  Court. 

Tin  DAL,  C.  J. — Charges  for  inrolling  a  deed  in  the 
Court  would  not  make  a  bill  taxable. 

Hoggins. — Feai-ne  v.  Wilson  {a)  was  a  decision  that 
charges  for  attending  at  a  lock-up-house,  and  obtaining 
die  release  of  the  defendant,  and  filling  up  the  bail-bond, 
were  charges  at  law,  and  sufficient  to  bring  the  bill  within 
the  statute.  And  Smith  v.  Waitleworth  (6)  was  an  authority 
that  charges  for  business  done  in  the  Insolvent  Court,  in 
procuring  the  discharge  of  an  insolvent,  were  also  taxable 
items.  Fees  charged  by  an  attorney  for  holding  a  court 
as  steward  of  a  manor  were  also  taxable:  Lethbtidge 
T.  Luxmore  (c).  The  effect  of  all  these  decisions  was  to 
shew,  that  the  Court  would  put  a  liberal  construction  on 
the  Act  of  Parliament,  and  would  draw  charges,  if  pos- 
aible,  within  what  had  been  repeatedly  called  a  "  benefit 
dal  statute.'*  The  particular  Act  in  question,  the  S  & 
4  Will.  4,  c.  74,  s.  89,  provided,  that  the  Court  of  Common 
Pleas  should  appoint  an  officer  with  whom  the  certificates 
sibould  be  lodged,  and  should  make  such  orders  and  re^- 
gulations  as  it  should  think  fit  touching  the  mode  of 
examination  to  be  pursued  by  the  Commissioners  under 
the  Act,  and  the  matters  to  be  mentioned  in  such  certifi- 
catesy  and  the  affidavits  verifying  the  same ;  and  touching 


(a)  6  B.  &  C.  86.  (6)  4  B.  &  C.  364. 

(c)  ID.  &R.  511. 
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1837.        the  fees  or  charges  to  be  paid  for  the  copies  to  be  deli- 
'  vered  by  the  clerks  of  the  peace,  or  their  deputies;  "  and 

Branstok.  also  of  the  fees  or  charges  to  be  paid  for  taking  acknow- 
ledgments of  deeds,  and  for  examining  married  women^ 
and  for  the  proceedings,  matters,  and  things  required  bjr 
this  Act  to  be  had,  done,  and  executed  for  completing 
and  giving  effect  to  such  acknowledgments  and  examina- 
tions." These  provisions,  it  was  contended,  ought  to  hriag 
the  case  within  the  statute. 

Park,  J. — That  clause  has  reference  to  the  fees  to  be 
paid  to  the  commissioners,  for  which,  provision  is  made 
by  the  rule  of  Court  of  H.  T.  4  Will.  4  (a). 


Tin  DAL,  C.J. — The  rule  must,  in  my  opinion,  bedi 
charged.    The  first  statute  which  relates  to  attomies*  bilb 
is  the  8  Jac.  1,  c.  7,  s.  1,  which  requires  all  attornies  to 
give  a  true  bill  to  their  masters  or  clients,  or  their  a^ 
signs,  of  all  charges  concerning  the  suits  which  they  have 
for  them  subscribed  with  their  names,  before  they  ihill 
charge  them  with  any  of  the  same  fees ;  and  the  statute 
2  Geo.  2,  c.  23,  s.  23,  provides,  that  no  attorney  shall  com- 
mence or  maintain  any  action  for  the  recovery  of  aoy 
'*  fees,  charges,  or  disbursements,  at  law  or  in  equity,"  un- 
til certain  things  have  been  done.  The  quasre  is.  Whether 
these  statutes  do  not  refer  to  charges  incurred  in  the 
course  of  a  suit  ? 

I  must  admit,  that  I  think  the  Court  went  very  ht  in 
holding  that  the  suing  out  a  writ  of  dedimus  potesti- 
tem  (6)  for  the  acknowledgment  of  a  fine  was  within  the 
statute ;  and  if  fines  had  continued,  we  must  now  have 
followed  that  rule.  Then  comes  a  new  Act,  3  &  4  WilL4^ 
c.  74,  from  the  very  title  of  which  it  is  apparent  that  the 
charges  in  the  bill  are  not  taxable.    It  is  called,  <'  An  Act 

(a)  Ante,  Vol.  2,  p.  789.  (b)  Ex  parte  PrkkeU,  1 N.  R.  26& 
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for  the  Abolition  of  Fines  and  Recoveries^  and  for  the         1837. 
Substitution    of   more    simple    Modes    of   Assurance."  ^^^^ 

Though  the  deed  is  required  to  be  inrolled  in  Court,  yet      Branston. 
that  is  not  a  proceeding  in  a  suit ;  for  it  is  neither  more 
Dor  less  than  a  conveyance  from  one  party  to  another. 

Park,  J.— The  Act  of  2  Geo.  2  is  a  beneficial  Act,  no 
doubt ;  but  I  think  that  its  beneficial  object  has  carried 
the  Court  to  the  very  utmost  verge  of  the  authority  given 
to  it;  and  we  are  not  authorized  in  carrying  it  further. 
This  case  does  not  seem  to  be  a  suit  either  at  law  or  in 
equity,  and  is  not  brought  within  the  vortex  of  the  Act. 
There  are  many  deeds  inrolled  in  this  Court,  but  that  is 
only  for  the  proper  and  safe  custody  of  them,  and  the 
inrolment  does  not  come  within  the  Act. 

BosANQUET,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  none  of  the  charges  are  incurred  in  respect  of 
any  proceeding  at  lawj  either  actually  commenced  or  in 
contemplation. 

CoLTMAN,  J. — I  am  also  of  the  same  opinion. 

Rule  discharged,  without  costs. 


The  Archbishop  of  Canterbury  v.  Daniel  Tubs. 

JlC.  V»  Richards  and  Arnold  shewed   cause  against  a  The  Court  will 
rule,  which  had  been  obtained  by  WUde,  Serjt,  and  which  T^pectkln^nin 
called  on  the  plaintiff  to  shew  cause  why  an  order  of  Mr.  jj"j"^t^*e°" 
Justice  Gaselee,  bearing  date  the  14th  April,  1835^  for  a  office  of  Uie 
stay  of  proceedings  in  this  action^  should  not  be  rescinded ;   Doctors'  Com- 

monty  to  be 
deemed  good 
ojer,  although  a  copy  has  been  accepted  by  defendant's  attorney,  and  the  Ecclesiastical  Court 
hat  refused  to  allow  the  bond  to  be  produced  at  the  office  of  the  defendant's  attorney. 


V. 
TUBB. 
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1837*        and  why  the  defendant  should  not  be  deemed  to  have  had 

^  sufficient  oyer  of  a  deed  of  which  there  was  prqfert  made 

Archbishop  of   in  the  declaration  in  the  action,  or  why  he  should  not  be 

Canterbury 

deemed  to  have  had  oyer,  on  its  being  produced  to  biai 
at  the  office  of  the  Registrar j  at  Doctors*  CommonSj  tbe 
plaintiff  undertaking  to  pay  the  defendant's  attorney*! 
costs  for  attending  at  the  office  to  inspect  the  same.    It 
was  an  action  on  a  bond  executed  by  the  defendant  to  the 
Archbishop  of  Canterbury ;  and  the  condition  of  it  wiSi 
that  the  administratrix  of  Charles  Tubb^  deceased,  should 
cause  a  true  inventory  of  the  goodsy  chattels,  and  credits 
of  the  deceased  to  be  made,  and  to  be  exhibited  in  the 
registry  of  the  Prerogative  Court  of  Canterbury  on  or  be- 
fore the  31st  of  March,  1832.    The  administratrix,  how- 
ever, absconded,  and  no  inventory  was  exhibited ;  and 
two  of  the  creditors  of  the  deceased  commenced  proceed- 
ings on  the  bond  in  February,  1835,  in  the  name  of  the 
Archbishop,  but  without  his  privity.    No  assignment  had 
been  executed,  nor  had  any  indemnity  been  given  to  die 
Archbishop.     The  declaration  contained  prqferi  of  the 
deed ;  but  the  usual  oyer  had  not  been  given,  as  the  le* 
cord-keeper,  in  whose  care  it  was,  had  refused  to  allow  it 
to  go  out  of  his  custody.     A  copy,  however,  had  been 
given  to  the  defendant,  and  had  been  received  without 
objection ;  but  a  summons  was  taken  out  for  the  stay  of 
proceedings  until  the  defendant  should  have  had  oyer; 
and  the  order  of  Mr.  Justice  Gaselee  was  obtained  that 
proceedings  should   be  stayed  until   the  original  bond 
should  be  produced.     It  was  now  contended,  -that  the 
mode  of  giving  oyer  suggested  in  the  present  rule  wii 
entirely  inconsistent  with  the  practice  in  such  cases.  Ojer, 
strictly  speaking,  was  a  production  of  any  particuUrdeed 
or  document  in  Court ;  and  the  modem  mode  of  girbg 
oyer  at  the  office  of  the  attorney  was  only  adopted  f(ff  tbe 
sake  of  convenience.     Great  difficulty  had  at  first  been 
experienced  in  permitting  the  production  of  deeds  to  be 


TUBB. 
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dispensed  with  under  any  circumstances ;  but  this  had        18d7. 
been  done  when  there  was  a  sufficient  excuse  pleaded*  ^^^ 

Bead  v.  Brooiman  (a).  Here,  the  plaintiff  had  made  a  pro-  Archbitbop  of 
/lertf  but  he  had  made  no  excuse  for  not  bringing  the  bond  _  p. 
into  Court  If  he  had  done  so,  the  matter  would  have 
been  on  the  record,  and  the  proper  steps  might  have  been 
taken  to  object  to  it.  From  the  case  of  Thoresby  v.  Spar^ 
row  (b)t  it  appeared,  that  the  Court  had  not  the  power  to 
dispense  with  oyer^  when  the  deed  was  pleaded.  The 
present  was  an  application,  in  fsct,  to  get  rid  of  the 
oyer ;  and  it  could  not  be  granted.  In  the  report  of  the 
case  in  Strange  it  was  said,  that  it  was  the  plaintiff's  fault 
for  bringing  his  action  before  he  was  in  a  condition  to 
produce  the  deed;  and  that  observation  applied  here, 
with  double  force«  because  the  deed  was  in  the  possession 
of  the  plaintiff  himself.  A  note  to  the  case,  as  reported 
in  Strange,  was  also  cited^  as  well  as  the  cases  of  Totty 
T.  Nesbitt  (c)  and  Matison  v.  Atkinson  (d),  referred  to  in 
a  note  in  Bead  v.  Brookman.  The  principle  laid  down  in 
those  cases  was,  that  the  Court  could  not  dispense  with 
oyer  after  profert,  and  that  all  they  could  do  to  assbt  the 
plaintiff  was  in  his  mode  of  declaring. 

TiNDAL,  C.  J. — We  are  in  this  position.  We  have 
process  to  make  the  officer  produce  the  deed  at  a  trial, 
but  we  have  no  power  to  make  him  produce  it  in  any 
intermediate  proceeding. 

B.  V.  Bichards. — The  Archbishop  of  Canterbury  must 
be  treated  as  the  plaintiff  in  this  action ;  but  the  bond 
might  have  been  assigned  to  the  real  plaintiff.  In  the 
case  of  the  Archbishop  of  Canterbury  v.  Bobertson  (e), 
an  assignment  had  been  made.    The  assignment  not  hav* 

(a)  3  T.  R.  161.  (c)  3  T.  R.  153. 

(6)  1  VTilsoD,  16;  and  2  Strange,      (d)  lb. 
1185.  (f )  I  C.  &  M.  (S90. 
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ing  been  made  here,  it  must  be  presumed  that  the  action 
was  brought  without  the  consent  of  the  Prerogative  Court 
Archbiahop  of  The  case  of  While  v.  Montgomery  (a)  was  also  cited.  lo 
CANiBRBuaT   gj^pijg^  ^n  Pleading,  pp.  73,  93,  94,  oyer  was  clearly  de- 

'^"■-        fined. 

Wilde,  Serjt.,  in  support  of  the  rule. — ^This  is  not  a 
case  in  which  an  assignment  should  take  place.  It  is  in 
action  brought  in  the  name  of  the  Archbishop,  and  Ike 
creditor  had  a  right  to  sue  in  his  name.  ArckbUhofff 
Canterbury  v.  Home  (6).  The  giving  oyer  was  matter  of 
law;  the  mode  of  giving  it  was  matter  of  practice.  The 
Court  was  not  Umited  as  to  the  place  wherein  the  deed 
was  to  be  kept.  The  object  of  the  rule  was,  not  to  prs* 
cure  an  entire  dispensation  with  oyer,  but  only  that  it 
might  be  given  on  certain  terms.  In  Totty  v.  NisbeHj 
Buller,  J.,  said : — **  AU  we  can  do  for  you  is,  to  order 
that  the  production  of  a  copy  shall  be  oyer."  That  was 
strictly  applicable  to  this  case ;  for  here,  a  copy  had  already 
been  given,  and  had  been  received  without  any  objection; 
but  the  defendant  afterwards  demanded  oyer,  knowing 
the  difficulty  the  plaintiff  would  have  if  he  were  compelled 
to  give  it  in  the  usual  way.  It  was  submitted,  that  audi 
an  objection  ought  not  to  be  allowed  to  interfere  with  the 
rights  of  the  parties,  and  to  take  from  the  plaintiff  his  r^ 
medy  in  this  case. 

TiNDAL,  C.J. — It  seems  to  me  that  we  have  no  power 
to  substitute  the  mode  of  oyer  suggested  for  that  which 
has  been  established  by  custom  ;  for  the  whole  case  bears 
so  much  the  appearance  of  an  excuse,  that  it  should  hare 
been  put  upon  the  record.  If  the  Court  were  to  make 
this  rule  absolute,  they  would  be  deciding  upon  a  mere 
motion  on  a  point  of  practice  :  a  most  important  matter, 

(fl)  2  Strange,  1198.  (b)  1  Cowper,  HO. 
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as  far  as  concerns  the  rights  and  privileges  of  the  Eccle- 
aiaatical  Court,  because  we  should  take  away  from  it  the 
power  over  proceedings  on  administration  bonds ;  for  al- 
though it  is  said  that  the  creditor  has  a  right  to  sue,  yet 
that  must  be  subject  to  some  control  of  the  Ecclesiastical 
Court,  as,  otherwise,  the  Archbishop  might  be  rendered 
liable  to  the  costs  of  many  actions,  without  any  default  on 
bis  part.  It  appears  to  me,  that  the  proper  course  to  have 
been  pursued  would  have  been,  to  have  applied  for  a 
mandamus  for  the  production  of  the  bond,  when  the  real 
parties  would  be  brought  face  to  face;  and  it  would  then 
have  been  decided  whether  or  not  the  Archbishop  had 
any  just  reason  for  refusing  to  produce  it.  The  rule  must 
be  discharged ;  but  as  the  case  is  so  obviously  against 
reason,  it  must  be  without  costs. 


631 

1837. 

The 
Arehbifhop  of 
Cantbbbury 

V. 
TOBB. 


Pare,  J. — I  am  of  the  same  opinion. 

CoLTMAN,  J. — ^The  giving  oyer  is  an  act  to  be  done  in 
Court ;  and  the  Court  can  only  sit  in  Westminster.  I, 
therefore,  do  not  see  how  we  can  make  a  place  out  of 
Westminster  a  part  of  the  Court.  I  quite  agree  that  it 
18  a  reasonable  application,  and  that  there  should  be  no 
costs. 

BosANQUET,  J.,  concurred. 

Rule  discharged,  without  costs. 


VOL.  V. 


T  T 


D.  P.  C. 


defect  complained  of  was,  that 
poaed  the  derendant  to  be  Jndi 
the  balance  of  an  accouat  statet 
lege  lliat  it  was  "  settled  bet* 
coRGistent  with  tliis  aiGdavit  tb 
tween  tlic  parties.  The  accoun 
and  yet  the  defendant  might  ha 
was  really  due  from  bim  to  the 
V.  Delegal{a),  as  in  point. 

Per  Curiam.— The  form  of 
on  such  a  cluini  on  an  account  i 
by  the  affidavit.  We  think,  thei 
precise. 


Pole  9.  R( 

Under ,,  4  of     JR.  K  RICHARDS  shewed 

i.rc«n"li     ob'iin^'l   ^y    '»''/*»  Serjt,  re. 

siiow  ttUiiHie*    shew  cause  why  the  order  ohtt 

__!__.?__  af  witnesses  at  Paris  { 

e.  $9.  «.  4  (a\  should  1 
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nesses  viva  voce ;  such  examination  to  be  reduced  into  1837. 
writing,  and  returned  with  the  x:omini68ion  to  one  of  the 
secondaries  of  the  Court.  It  was  submittedi  that,  unless 
the  usual  course  were  pursued  by  written  interrogatory, 
great  inconvenience  and  expense  to  the  parties  would  be 
the  result. 

WUdCi  Serjt.9  in  support  of  the  rule,  submitted,  that, 
according  to  the  language  of  the  section  in  question,  this 
Court  had  power  to  grant  the  application ;  for  it  enabled 
the  Court,  in  any  action  therein  depending,  **  to  order  a 
commission  to  issue  for  the  examination  of  witnesses  on 
oath,  at  any  place  or  places  out  of  such  jurisdiction,  by 
interrogatories  or  othenoUe.**  That  clearly  gave  autho- 
rity to  the  Court  to  grant  the  present  application.  Having 
such  authority,  there  was  nothing  unreasonable  in  the 
present  rule.     He  cited  Duckett  v.  Williams  (a). 

TiNDAL,  C.  J. — In  the  present  case,  the  application 
seems  reasonable.  There  can  be  no  difficulty  in  obtaining 
proper  assistance  for  the  proposed  examination  at  Paris 
and  Boulogne. 

Park,  J.,  Bosanquet,  J ,  and  Coltman,  J.,  concurred. 

Rule  absolute,  to  add  to  Lord  Denmatis  order  that 
the  plaintiff  be  at  liberty  to  cross-examine  vivft  voce,  and 
to  join  in  the  commission ;  defendant  to  be  at  liberty  to 
add  further  questions  to  his  interrogatories:  the  cross- 
examinations  and  answers  to  be  reduced  into  writing,  and 
returned  with  the  commission. 

(fl)  Ante,  Vol.  1,  p.  291. 
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1837. 

Doe  rf.  Capps  v.  Capps. 

The  costs  to  be  ^V.  CLARKE  had,  on  a  former  day,  obtained  a  rule 
mortgagee,  Calling  on  the  defendant  to  shew  cause  why  the  protho- 
where  amort-     notary  should  not  review  his  taxation.     It  was  an  action 

gagor  stays  ^ 

proceedings,       of  ejectment  brought  by  the  mortgagee  to  recover  the 

under  the  -  i«   i  ^  »         n  t 

7  Geo.  s,  c  20,  possession  ot  the  mortgaged  premises  trom  the  mortgagor, 
bro*lIiS*f(rthe'  a"^  *^e  defendant  had  obtained  the  usual  order  for  a 
recovery  of  the    stay  of  proceedings.    The  prothonotary,  on  taxing  the 

mortgaged  pre- 
mises, are  to  be  costs,  allowed  them  as  between  party  and  party ;  but  it 

tween  party  ^&s  Contended  that  they  should  be  taxed  as  between  st- 
and party,  and   ^omey  and  client. 

not  as  between  ■' 

attorney  and 

Wilder  Serjt.,  now  shewed  cause. — He  referred  tos.1 
of  the  statute  7  Geo.  2,  c.  20,  under  which  the  application 
was  made;  and  contended  that  the  costs  had  been  rightly 
taxed»     It  was  provided  by  that  section,  that  any  person 
having  a  right  to  redeem,  who  should,  at  any  time  pend- 
ing an  action,  pay  to  the  mortgagee,  or  bring  into  Cour^ 
in  the  event  of  his  refusal,  all  the  principal  monies  sod 
interest  due  upon  the  mortgage,  '*  and  all  such  costs  u 
had  been  expended,  to  be  ascertained  and  computed  by 
the  Court,  or  proper  officer  appointed  for  that  purpose," 
the  same  should  be  deemed  and  taken  to  be  in  full  satb- 
faction  and  discharge  of  the  mortgage.     Here,  "  costs'' 
being  spoken  of  without  any  particular  reference  to  the 
mode  of  calculating  them,  they  must  be  considered  to  be 
costs  as  generally  known.     He  produced  an  affidavit,  in 
which  it  was  stated,  that  inquiries  had  been  made  in  the 
Courts  of  King's  Bench  and  Exchequer,  and  it  was  ascer- 
tained that,  in  those  Courts,  the  practice  had  never  been 
to  allow  costs  as  between  attorney  and  client.    At  the  Six 
Clerks*  Office,  Chancery  Lane,  similar  inquiries  had  been 
made ;  and  it  had  been  learned  that  the  costs  are  always 
there  taxed  as  between  party  and  party. 


Rule  discharged. 
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N.  Clarke f  in  support  of  the  rule. — His  application  in  1837. 
its  terms  was,  that  the  prothonotary  might  review  his 
taxation,  and  not  that  the  costs  should  be  taxed  in  any 
particular  manner.  He  had  written  to  Mr.  Bunce,  one  of 
the  Masters  in  the  King's  Bench,  who  had  told  him  that 
the  costs  in  such  cases,  in  that  Court,  were  taxed  libe- 
rally»  but  not  quite  as  between  attorney  and  client. 

The  Prothonotary  of  the  Court  reported  that  the  costs 
were  taxed  in  the  same  manner  in  this  Court. 

TiNDAL,  C.  J. — If  the  case  were  to  be  sent  back  for  the 
costs  to  be  taxed  liberally,  the  parties  could  never  agree 
8  to  the  extent  of  liberality  to  be  shewn. 

N,  Clarke  cited  Nowell  v.  Roake  («). 

TiNDAL,  C.  J. — ^That  was  a  case  before  a  jury  :  you  are 
now  before  the  Court.  All  that  you  have  said  shews  the 
practice  adopted  in  this  case  to  be  correct,  and  that  the 
costs  should  not  be  taxed  as  between  attorney  and  client. 
The  practice  has  not  been  such  as  you  represent  for  many 
years ;  and  the  Court  will  not  alter  the  established  rule 
specially  for  this  case. 

Park,  J.,  Bosanquet,  J.,  and  Coltmak,  J.,  concurred. 


(a)  7  B.  &  C.  404. 
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Under  1  Reg. 
Gen.,  U.  T. 
2  W.  4,  •.  93, 
initrloeutonf 
cof  U  may  be  set 
offigaimitjiiia/ 
coets  in  the 
aame  cause, 
without  re- 
ference to  the 
attorney's  lien. 


HoLLIDAY    r.    LaWES. 

rrlLDEf  Serjt.,  shewed  cause  against  a  rule  obtained  bjr 
Atcherley,  Serjt.,  requiring  the  defendant  to  shew  cause  why 
the  Master's  taxation  should  not  be  reviewedi  and  the  pkiiH 
tiff  be  at  liberty  to  set  off  certain  costs  due  to  him  agahM 
certain  other  costs  claimed  by  the  defendant.     It  was  an 
action  to  recover  the  sum  of  1 19^  had  and  receired  to  the 
use  of  the  plaintiff.     He  arrested  the  defendant ;  and  li 
bail-bond  was  given.     A  rule  to  cancel  the  bail-bond,  at 
the  instance  of  the  defendant,  was  afterwards  discbal'ged 
with  costs ;  and  the  latter  were  taxed   at   15/*     Subse- 
quently the  defendant  became  bankrupt,  and  a  fiat  was 
issued  against  him.     The  plaintiff  did  not  proceed  in  his 
action  in  due  time,  and  the  defendant  accordingly  signed 
judgment  of  non  pros.     The  costs  of  this  judgment  were 
taxed  at  91.    The  object  of  the  present  application  was, 
that  so  much   of  the  costs  of  the   discharged  tale  as 
amounted   to  the  costs  of  the  non  pros,  should  be  set 
off  Ugainst  them.     It  was  submitted,  that  according  k 
the  language  of  1  R6g.  Gen.  H.  T.  2  W,  4,  s.  98  (fl), 
a  set-off  could  not  take  place  to  the  prejudice  of  the  atlo^ 
ney's  lien.     The  words  of  the  rule  were,  "no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought ;  provided,  never- 
theless,  that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse   party,  may  be    deducted."     In  Doe  d. 
Hope  V.  Carter  (6),  a  set-o A*  of  interlocutory  costs  against 
final  costs  had  been  allowed,  but  that  was  subject  to  the 
attorney's  lien.     From  the  language  of  therule,  howeveri 
it  would  appear,  that  the  set-off  of  interlocutory  costs 
was  only  to  be  against  interlocutory  costs,  because  inter- 


(a)  Ante,  Vol.  I,  p.  196. 


(6)  Ante,  Vol.  1,  p.  269. 
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locutory  costs  could  not  be  considered  as  in  (he  same 
degree. 

Alcherley,  Serjt.,  in  support  of  the  rule,  contended, 
that  the  proviso  in  the  rule  of  court  clearly  contemplated 
a  8et*ofF  of  interlocutory  costs  against  final  costs  in  the 
same  cause,  without  reference  to  the  attorney's  lien. 

TiNDAL,  C.  J. — The  language  of  the  rule,  we  think, 
admits  the  construction  sought  to  be  put  on  it  by  the 
plaintiff.  The  present  rule  may  therefore  be  absolute  in 
its  terms. 

Rule  absolute. 


Ernest  v.  Brown. 

JK.  Alexander  moved  for  a  rule  to  shew  cause  why  the  in  debt,  where 
verdict  found  in  favour  of  the  plaintiff,  with  nominal  SfVaymentf*** 
damages,  should  not  be  set  aside.     It  was  an  action  of  Jh*  admiwion 

°  ^  in  the  parti- 

debt  for  goods  sold  and  delivered.     The  particulars  at-  cuiarsofafum 

tached  to  the  declaration  were  in  this  form  : — '*  For  a  cart  EIidin*aniiwe* 
sold,  5/. ;  deduct  the  sum  paid  by  Mr.  Brown,  1/.  13*. ;  jy.^\Pj|^n; 
balance  claimed,  3/.  7*.*'  To  this,  the  defendant  pleaded, 
never  indebted  beyond  SI.  7*.,  and  paid  that  sum  into 
Court.  At  the  trial,  proof  was  sought  to  be  given  on  the 
part  of  the  defendant,  that  the  sum  of  R  13*.,  mentioned 
in  the  particulars,  had  been  paid  on  account  of  the  cart. 
Tindalf  C.  J.,  before  whom  the  cause  was  tried,  thought 
that  such  evidence  was  not  admissible,  and  there- 
fore directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with  nominal  damages.  R.  Alexander  now  contended 
that  that  direction  was  wrong ;  for  the  plaintiff,  in  his  par- 
ticulars, having  admitted  the  payment  of  the  11,  ISs.,  it  was 
unnecessary  to  plead  it,  as  had  been  decided  in  the  case 


redaction  of  damages.  The  sum  of 
in  tfae  particulars,  it  was  unnecessai 

TiNOAL,  C.  J. — Both  those  cas 
•naiinit;  and  ihis  is  an  action  o 
fendant  has  pleaded  that  he  "  neve 
only  mode  iti  which  he  could  be  e 
that  issue  would  be  by  shewing  t1 
exist.  He  has  not  pleaded  psymei 
the  particulars  can  be  considered  a; 
of  payment.  In  this  state  of  the  i 
it  no  plea  under  which  it  can  be  re 


(^)  Anle,Vol.3,  p.784.  (■ 

(c)  See  Green  t.  Harth 


CnotuOHUELEY,   Executrix   of  h 
Foss. 

"   JClC/'3TsheH'ed  cause  against  a  i 
calling  on  the  plaintiff  t 
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'*  Counts  founded  on  one  and  the  same  principal  matter 
of  complaint,  but  varied  in  statement,  description,  or  cir- 
cumstances only,  are  not  to  be  allowed.  Counts  founded 
upon  the  same  contract,  described  in  one  as  a  contract 
without  a  condition,  and  in  another  as  a  contract  with  a 
condition,  are  not  to  be  allowed ;  for  they  are  founded  on 
the  same  subject-matter  of  complaint,  and  are  only  varia- 
tions in  the  statement  of  one  and  the  same  contract."  The 
first  special  count  of  the  declaration  alleged  that  the  de- 
fendants had  proposed  to  the  plaintiff  that  they  would 
undertake  to  sell  a  library,  they  printing  catalogues,  and 
settling  with  the  auctioneers  employed,  at  12^  per  cent, 
commission ;  and  that  they  would  be  responsible,  together 
with  the  auctioneers,  for  the  proceeds  of  the  sale ;  and 
that  the  plaintiff  accepted  the  proposal,  and  employed  the 
defendants  for  the  purpose  aforesaid.  The  count  then 
stated  a  breach  of  this  contract.  The  second  count  al- 
leged, that,  in  consideration  of  the  plaintiff's  retaining  the 
defendants,  upon  their  request,  to  sell  on  commission  cer- 
tain goods  of  the  plaintiff,  the  defendants  undertook  to  be 
responsible  for  the  prices  of  the  same ;  that  they  after- 
wards sold  the  goods,  but  had  not  paid  the  money  result- 
ing from  the  sale.  The  declaration  also  contained  a  count 
for  money  had  and  received,  and  on  an  account  stated. 
The  case  had  already  been  before  a  Judge  at  chambers, 
when  an  affidavit  was  produced,  stating  that  the  contract 
alleged  in  the  second  special  count  was  the  same  as  that 
referred  to  in  the  former.  The  learned  Judge,  however, 
bad  refused  to  make  any  order;  and  the  application  was, 
therefore,  renewed  before  the  Court.  It  was  submitted, 
that  the  two  special  counts,  as  framed  in  the  declaration, 
did  not  constitute  a  breach  of  the  rule  of  Court.  They 
could  not  be  considered  as  forming  only  one  contract, 
since,  in  the  first  count,  the  defendants  were  alleged  to 
have  rendered  themselves  responsible  mth  the  auctioneers ; 
and,  in  the  second,  without  them. 


1837. 


CHOLMON' 
DELEY 
V. 

Patnb 

and 

Foss. 


amendment  to  be  made.  There 
that  the  defendants,  in  eonsiden 
would  supply  one  EUa  with  beer  . 
promised  tlie  plaintiflfs  to  "  pay" 
beer  and  ale  so  supplied.  Th 
defendants,  by  letter,  undertook 
plaintiffs  ilie  amount  supplied. 
Bench  there  held,  that  under  t 
s.  aa,  the  Judge  at  Nisi  Prius  migl 
substituting  ihe  word  "guarsnte 
count.  If  the  Court  should  alloi 
both  these  counts  in  his  declaratk 
pleading  would  be  the  conseque 
wbieh  was  the  object  of  the  new  r 

Pes  Curiam. — The  subject-nu 
as  alleged  in  the  declaration,  doei 
tract.  The  (leclaration,  therefore, 
ing  of  the  rule ;  and,  consequentli 
struck  out,  unless  a  Judge  at  chan 
that  it  mny  ba  allowed  to  retnai 
tions  contained  in  7  Reg.  Gen.  H. 
Rulea(d)). 
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1837. 
OvEHTON  0.  SwETTENHAM  and  Another. 

c/.  JERVIS  and  R.  V,  Richards  shewed  cause  against  a  The  Court  wiU 
rule  obtained  by   Stephen,  Serjt.,  calling  on  the  plain-  Z'^t^x^^t^ 
tiff  to  shew  cause  why  the  transcript  and  proceedings  in  entriwofpro- 
the  County  Court  of  Denbighshire  should   not  be  re-  county  court, 
manded  to  the  sheriff^  to  be  amended  according  to  the  practice,  where, 
facts  of  the  case,  if  the  pleadings  therein  referred  to,  or  ^^"^tof  foui*" 
any  of  them,  were  deUvered  or  set  forth  in  the  Court  judgment,  only 

minutes  of 

below  at   length,   or   any   of   the   proceedings   therein  them  have  been 

referred  to  were  more  fully  entered  there  than  appears     *°^ 

upon  the  said  return ;    or,  if  not,  why  the  said  sheriff 

should  not  certify  to  this  Court  the  practice  of  the  County 

Court  in  that  particular,  and  shew  what  forms  of  pleading 

are,  by  the  practice  of  that  Court,  understood  to  be  ex- 

|>ressed  by  the  said  entries;  and  why  all  proceedings 

upon  the  said  writ  should  not  in  the  meantime  be  stayed. 

It  was  an  action,  in  the  County  Court  of  Denbighshire,  to 

recover  the  sum  of  1/.  \0s.    The  plaintiff  obtained  a  Ter- 

diet;  but  leave  was  given  to  the  defendant  to  move  to 

enter  a  nonsuit,  on  the  ground  of  its  not  appearing  that 

the  cause  of  action  had  arisen  within  the  jurisdiction  of 

the  Court.     A  writ  of  false  judgment  was   afterwards 

brought ;  and  the  proceedings  appeared  from  the  return 

to  be  entered  in  the  under-sheriff's  book,  in  the  following 

form : — 

"At  the  full  County  Court,  &c.,  before  Henry  Hert 
and  Peter  Pert,  Henry  Hen  and  David  Fen,  four  lawful 
knights  of  the  same  county,  William  Swettenham  and 
Robert  Evans  Davies  complain  against  Thomas  Overton 
in  a  plea  of  debt  of  1/.  19^.  \}dU 
''11th  November,  1835.    Mr.  Edward  Jones  appears  for 

defendant. 
''^Cth  January,  1836.     Declaration.     Did  grant  to  pay. 
'  13th  March,  18J6.    Motion  for  particulars. 


ances,  and 
"gOth  July.  I8J6,     Similiter. 

"  At  the  Ninth  County  Court  . 
high,  holtten  at  Denbigh  on  the 
before  &c.,  cause  tried,  verdict 
1/.  lOt.,  but  with  permission  for  i 
court  on  t)ie  7tli  December  next, 
the  verdict  and  enter  a  nonsuit;  oj 
legal  right  to  enter  such  nonsuit, 
ant  may  movi-  the  Court  of  King's 
set  aside  the  verdict  and  enter  a  ni 

"  At  tile  Elevciiih  County  Cour 
bigh,  holden  at  Denbigh  on  the  7t 
before  &c. 

"  Rote  for  nonsuit  refused. 
"  IDtb  Dec.  18^6.     Costs  taxed  al 
Damages 


The  ground  on  which  the  rule  1 
that  these  entries  did  not  constitut 
of  the  proceedings  of  the  Court  h 
■"^  ■''■■• — '*  was  produced,  in  whicl 

J     ■■  mat   Fn-rth   Kv  t-tia  iir 
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below  had  been  sent  up  by  the  sheriff,  and  that  this  Court 
bad  no  jurisdiction  to  send  back  the  record  for  the  pur- 
pose of  being  amended. 

Stephen^  Serjt,  supported  his  rule;  and  cited  Williams 
▼.  Lord  Bagot  {a)f  in  which  it  was  determined,  that  the 
Court  of  King's  Bench  would  order  an  inferior  Court  to 
amend  the  record  according  to  the  facts  of  the  case  as 
they  occurred  below,  after  an  imperfect  record  had  been 
annexed  to  a  writ  of  error  brought  in  that  Court  upon  the 
judgment ;  and  also  that  a  writ  of  certiorari  might  issue 
to  the  judge  of  an  inferior  jurisdiction  to  return  the  prac- 
tice of  his  Court. 


643 


Overton 

V. 
SWBTTENHAIC 

and  Another. 


TiNDALy  C.  J. — The  entry  in  the  sheriff's  book  is  only 
a  note  of  the  various  kinds  of  proceeding  in  the  Court 
below.  The  object  of  the  present  rule  is  similar  to  a 
proceeding  on  a  writ  of  error ;  in  which  case»  if  all  the 
record  is  not  certified,  a  diminution  of  the  record  may  be 
alleged,  and  a  writ  issued  to  the  justices  requiring  them  to 
certify  the  whole.  Here,  however,  this  being  a  proceeding 
on  a  writ  of  false  judgment,  there  is  no  rule  to  allege  di- 
minution ;  and,  therefore^  this  is  only  an  application  that 
the  sheriff  may  be  required  to  set  out  the  whole  record, 
in  order  to  prevent  a  failure  of  justice.  The  present  rule 
must,  therefore,  be  made  absolute. 

Park,  J.,  Bosanquet,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute. 


(a)  4D.  &R.315. 
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1887. 

Wtllie  and  Others  v.  Phillips. 

Where  the  rvILDE^  Serjt.,  shewed  cause  against  a  rule  nisii  ob- 

paid  to  the  tained  by  Kelly ^  for  rescinding  a  Judge's  order  directing 

after  mi*  18*.*'^  proceedings  to  be  stayed  without  costs  in  the  present  ac- 

sued,  but  before  tioD*   It  appeared  that  a  writ  of  summons  had  been  issued 

service  thereof, 

and  the  attor-  onthe  18th  of  February  in  the  present  year^  and,  after  va- 
thepayment,^  rious  attempts,  served  on  the  S6th  of  that  month.  On 
he  has  no  right    thg  gsj^  without  the  knowledge  of  the  plaintiflFs  or  their 

to  proceed  fur-  '  , 

ther  with  the  attorney,  the  defendant  paid  the  debt  to  a  clerk  of  the 
he  will  be  en-  plaintiff.  The  attorney,  however,  proceeded  to  deliver  a 
^stoof'his  writ  ^^claration ;  and  an  order  was  obtained  from  a  learned 

Judge  at  chambers,  on  the  ground  that  the  debt  bad  been 
paid  before  the  service  of  the  process.  It  was  now  shewn 
by  the  affidavits  that  the  plaintiffs*  attorney  was  aware  of 
the  payment  of  the  debt  before  declaration :  he,  therefore, 
had  no  right  to  proceed  with  the  action,  after  payment  to 
an  authorised  agent.  The  order  of  the  learned  Judge 
was,  therefore,  right  for  staying  proceedingSj  without  pay- 
ment of  costs. 


Kelly  supported  the  rule,  and  contended,  that,  ond 
the  .circumstances,  the   payment  to  the  plaintiffs*  cl 
could  not  be  considered  as  a  discharge  to  the  actioni  afti^m 
the  issue  of  process.     The  plaintiffs'  attorney  was,  tber&« 
fore,  authorized  to  proceed  in  the  action  for  the  recovery 
of  his  costs. 

TiNDAL,  C.  J. — We  think  that,  after  the  payment  of 
the  debt  to  the  plaintiffs'  clerk,  the  attorney,  being  aware 
of  the  fact,  ought  not  to  have  proceeded  to  declare.    We 
are  therefore  of  opinion,  that  the  order  must  be  amended, 
by  adding  the  terms  of  payment  of  the  costs  of  the  writ 
To  those  costs  the  plaintiff  is  entitled. 

Rule  accordingly* 
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^rmfts  'STerm, 


IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


XT  IS  Ordered — That  from  and  after  the  last  day  of  this  1837. 
Term,  all  the  Offices  (the  Rule  Office  excepted)  be  open 
in  Term  time  from  eleven  in  the  forenoon  till  five  in  the 
afternoon,  and  not  in  the  evening.  And  that  the  Rule 
OflSce  be  open  in  Term  time  from  eleven  in  the  forenoon 
till  three  in  the  afternoon,  and  from  six  till  eight  in  the 
evening. 

And  that  all  the  Offices  be  open  in  Vacation  from 
eleven  in  the  forenoon  till  three  in  the  afternoon ;  except 
between  the  tenth  day  of  August  and  the  twenty-fouith 
day  of  October^  when  they  shall  be  open  from  eleven  in 
the  forenoon  till  two  in  the  afternoon  only. 

(Signed)        Denman. 

J.  Littledale. 

J.  Patteson. 

J.  Williams. 

J.  T.  Coleridge. 
June  7th,  1837. 


for  Writs  so  filed,  inul 
Returns  tliciito : 

It  19  Ordkhki) — 'J'li; 
this  present  'i'eriii,  sucii 
continued  iijuni  all  W'l 
and  all  seniclies  for  siu' 
of  Ueturns  llu-ivt"  ;  am 
Writs  maybe  likd  liy  > 
same,  and  o-pic^  v(  s\n 
and  obtained  withdut  |i 
5m.  IQiL 


15     fllci 

Writ. 


^lieriflV, 
;!i  ^Vriti 


Itrx  i:  llcwi' 

quuh  *  writ  writ  de  contumnce  capiendo  shtm 

laplcDdo,  ■ndci  the  ground  of  a  (k-fect  a]ip;u'ciit  on 

fcS^t^n  diKCied  to  the  .linili-  of  Noiling 

cuttod,,  II  !■  j,in,  to  ^e  ,i,c  defendant,  alllioii' 

not  ntettrj  '^ 

to  moTc  for  a  ter  SB  of  the  County  cf  Kent.      'I'lii 

writ  of  hsbci*  .    i            i         ■            -                      n- 

corpuf.  tody  under  tlie  writ,  on  un  olhco  ci 
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Coleridge,  J. — It  is  not  necessary  to  move  for  a  writ 
of  habeas  corpus  now.  If  the  writ  be  bad,  the  defendant 
will  be  entitled  to  his  discharge,  as  a  matter  of  course. 
You  may  have  no  occasion  to  sue  out  a  writ  of  habeas 
corpus  at  alL 

Rule  granted. 

Cause  was  afterwards  shewn  by  Sir  TV,  Follett^  before 
the  full  Court ;  and  the  objection  was  made>  that  the  only 
proper  mode  of  proceeding  was  by  habeas  corpus.  But 
the  Court  thought  such  a  writ  unnecessary,  and  the  rule 
was  made 

Absolute. 


Mylett  c.  Hucker. 

JMLANSEL  shewed  cause  against  a  rule,  obtained  by  where  a  piain- 
Dowdeswellt  requiring  the  plaintiff  to  give  security  for  foJ|j4*Mni^ri. 
coals,  on  the  ground  of  his  havinir  become  insolvent;  and  *^«*^«n  «<>- 

-»,    ,  ../.!•  flee  of  trial,  and 

filed  a  petition  for  his  discharge  under  the  7  Geo.  4,  c.  57  then  petitioned 

(the  Insolvent  Act).    It  was  an  action  for  excessive  dis*  charge  under 

tress ;  and  the  plaintiff,  who  sued  in  form&  pauperis,  com-  J{*V"*^^^*°' 

menced  the  suit  in  the  Sheriff's  Court  in  London.    The  vitiona]  atsignee 

defendant  removed  it  into  this  Court.     Subsequently,  the  appointed,  the 

plaintiff  became  insolvent;  and,  having  gone  to  prison,  entertdna^^* 

filed  a  petition  for  his  dischari^e,  pursuant  to  the  provi-  motion  for 

*       ,  *  security  for 

sions  of  the  Insolvent  Act.  No  assignee  had  as  yet  coits,  until  he 
been  appointed ;  but  a  notice  of  trial  had  been  given,  dispaupered. 
since  the  filing  of  the  petition.  The  defendant  then  ap- 
plied to  the  provisional  assignee,  as  well  as  the  cre- 
ditors, for  the  purpose  of  obtaining  security  for  costs. 
This  had  been  refused.  The  present  rule  was  then  ob- 
tained, with  a  view  to  such  security.  It  was  submitted  by 
Manself  that  the  right  of  action,  which  the  plaintiff  now 
sought  to  enforce^  was  not  one  which  passed  to  the  assig- 
VOL.  V.  u  u  D.  p.  c. 
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18d7.         nees  under  the  assignment  provided  by  s.  1  i  of  the  In- 
Myl  tt       solvent  Act :  consequently,  the  defendant  could  have  no 
».  right  to  require  the  plaintiff  to  give  such  security. 

HUCKER. 

Dowdeswell,  in  support  of  the  rule,  cited  Doyle  v.  Am* 
derson  (a),  the  marginal  note  of  which  was — **  If  an  insol- 
vent debtor  proceeds  with  an  action  after  executing  bis 
assignment,  although  no  assignees  are  appointed,  the 
Court  will  compel  him  to  find  security  for  costs ;  **  and 
Heaford  v.  M' Knight  (6).  There,  the  marginal  note  waft— 
"  Where  the  plaintiff  was  discharged  under  the  Insolvent 
Act,  after  issue  joined  and  before  notice  of  trial  given, 
the  Court  stayed  the  proceedings  until  the  assignee,  or 
some  creditor  of  the  plaintiff,  should  give  security  for 
costs.'*  These  two  cases  clearly  shewed,  tbat^  where  the 
cause  of  action  passed  to  the  assignees  under  the  assign^ 
ment,  and  an  action  was  brought  in  the  name  of  the  i 
solvent,  the  Court  would  compel  the  assignee  to 
security  for  costs.  The  question  then  was,  whether  tbi 
cause  of  action  did  pass  to  the  assignees.  The  words 
the  11th  section  of  the  Insolvent  Act  were  as  general  ai 
those  of  the  Bankrupt  Act  (6Geo.49  c.  16) ;  and  itluuf 
been  held  in  several  cases,  that  similar  actions  to  the  piv* 
sent  did  pass  to  the  assignees. 

Coleridge,  J. — That  does  not  appear  to  me  to  be  the 
real  point  in  this  case.  The  fact  of  the  plaintiff  bafing 
obtained  an  order  to  sue  as  a  pauper,  is  that  on  which 
this  case  must  turn. 

Dowdeswell  then  cited  Mason  v.  Po/At7/(c),  the  margioal 
note  to  which  was — "  Where  the  plaintiff  becomes  bank- 
rupt in  the  middle  of  a  cause,  the  assignees,  if  they  ^ 
ceed  with  the  action,  must  give  security  for  all  the  costs. 

(a)  Ante,  Vol.  2,  p.  596.  S.  C. 

(b)  2  B.  &  C.  679 ;  4  D.  &  R.  81,        (c)  Ante,  Vol.  2,  p.  61. 
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Coleridge,  J. — It  appears  to  me  that  the  defendant         1837. 

has  misconceived  his  application.     The  present  case  is 

*  *  ^  Mylett 

clearly  distinguishable  from  those  of  Doyle  v.  Anderson,  «. 

and  Heqfordy.  AP Knight;  for  in  these  cases  the  plaintiff 
was  not  a  pauper.  In  the  present,  however,  a  Judge  ex- 
ercising his  discretion  under  the  23  Hen.  8,  c.  15,  s.  2, 
has  admitted  him  to  the  advantage  of  pleading  in  forma 
pauperis;  by  means  of  which  he  is  relieved  from  the 
necessity  of  paying  costs  at  all.  In  his  present  situation, 
therefore,  this  application  cannot  succeed  against  him. 
If  circumstances  have  altered,  or  he  has  been  guilty  of 
misconduct,  an  application  may  be  made  to  dispauper 
him.  That  must  be  done,  before  those,  for  whose  benefit 
it  is  stated  this  action  is  carried  on,  can  be  placed  in  such 
a  situation  as  to  render  the  cases  cited  in  support  of  the 
rule  applicable.  The  present  rule  will,  consequently,  be 
discharged ;  but  the  costs  may  be  made  costs  in  the 
cause. 

Rule  discharged  accordingly. 

DowdesweU,  pursuant  to  the  suggestion  of  the  learned 
Judge,  applied  for  and  obtained  a  rule  nisi  for  dispauper- 
ing the  plaintiff;  or  for  leave  to  plead  the  plaintiff's  in- 
solvency puis  darrien  cunlinuance,  without  producing  the 
affidavit  required  by  3  Reg.  Gen.  H.  T.  4  Will.  4  (Plead- 
iDg  Rules  (a) ),  that  the  matter  pleaded  arose  within  eight 
days  next  before  the  pleading  of  such  plea. 

(a)  Ante,  Vol.  2,  p.  did. 


u  u  2 


The  clause  in 
statute  9  &  10 
Will.  3,  c.  25, 
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1837. 

Thomas  v.  Nokes. 

«/•  W.  SMITH  shewed  cause  against  a  rule  obtained  by 

Tyndale^  calling  on  the  defendant  to  shew  case  why  jud^ 

s.  33,  which       ment  should  not  be  awarded  against  him  for  a  penalty  of 

imposed  a 

penalty  of  5L  51.,  pursuant  to  the  9  &  10  W.  3,  c.  25,  s.  33,  on  the  groand 
negiMUng'to '  ^^  ^^^  ^^^  having  entered  an  appearance  to  a  writ  of  tam* 
enter  an  appear-  mQ^g  julv  Served  uDon  him.    It  appeared,  from  the  afiEh 

ance,  has  ceased  •'  ♦  rr  » 

to  operate.         davit  Oil  which  the  application  was  founded,  that  a  wril 

of  summons  had  been  sued  out  by  the  plaintiff  against  tin 
defendant,  and  regularly  served  on  him ;  that  eight  days 
had  expired  since  the  service ;  search  had  been  made  at 
the  proper  office,  and  no  appearance  entered.    The  woida 
of  the  9  &  10  W.  3,  c.  25,  s.  33,  which  was  entided  ''  An. 
Act  for  granting  to  his  Majesty,  his  heirs  and  auccetaoris^ 
further  duties  upon  stamped  vellum,  parchment,  and 
per,"  were,  "  for  every  piece  of  vellum,  parchmentf 
paper,  upon  which  any  common  bail  should  be  filed  ii 
any  court  whatsoever,  and  upon  which  any  appearance 
that  shall  be  made  upon  such  bail  shall  be  engroseed  or 
written,  the  sum  of  sixpence ;  which  appearance  or  eomh 
mon  bail  the  defendant  shall  cause  to  be  entered  or  Shi 
within  eight  days  after  the  day  upon  which  the  proofs 
on  which  the  defendant  is  arrested  shall  be  retumabk^ 
upon  penalty  of  5L  to  be  paid  to  the  plaintiff,  for  whjdi 
the  court  shall  immediately  award  judgment,  whereupon 
the  plaintiff  may  take  out  execution.*'     Now,  going  no 
further  than  the  words  of  this  oection,  it  is  evident  that 
they  are  not  applicable  to  the  state  of  facta  in  this  case. 
It  imposes  the  penalty,  if  he  does  not  enter  an  appearaooe 
or  common  bail,  and  marks  out  the  time  for  entering  iti 
which  is  within  eight  days  after  the  return  of  the  procen 
on  which  the  arrest  has  taken  place.     Here,  however,  the 
defendant  was  never  arrested  upon  the  process,  because 
the  action  was  commenced  by  a  writ  of  summons.   Nor 
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IS  it  possible  in  this  case  to  reckon  from  the  return,  as  the 
statute  directs,  for,  the  writ  was  never  returned.  It  is  also  to 
be  recollectedi  that  it  is  a  penal  statute,  and  consequently 
to  be  construed  strictly.  The  Court  will  not,  therefore,  if 
the  case  do  not  fall  within  its  very  words,  be  disposed  to 
extend  the  operation  of  it,  by  an  unnecessarily  liberal 
construction.  But  this  provision  must  be  considered  as 
repealed  by  subsequent  statutes.  The  process  mentioned 
in  the  statute  of  William  the  Third,  is  process  returnable 
on  a  particular  day,  on  which,  the  defendant  might  be 
arrested,  and  to  which  he  might  enter  a  common  appear- 
ance. At  the  time  of  passing  that  statute,  there  was  a 
particular  form  of  process  at  common  law,  on  which  a  de- 
fendant might  be  arrested  for  the  purpose  of  compelling 
a  common  appearance,  viz.  the  capias  or  latitat,  in  cases 
where  the  cause  of  action  was  not  a  debt  amounting  to  10/. 
In  the  third  volume  of  Mr.  Justice  Blackstone*s  Com- 
mentaries, p.  287,  this  passage  is  to  be  found:  ''If  the 
sheriff  has  found  the  defendant  on  any  of  the  former  writs, 
the  capias,  latitat,  &c.,  he  was  anciently  obliged  to  take 
bim  into  custody,  in  order  to  produce  him  in  court  upon 
tlie  return^  however  small  and  minute  the  cause  of  action 
might  be.  For  not  having  obeyed  the  original  summons, 
be  had  shewn  a  contempt  of  the  court,  and  was  no  longer 
to  be  trusted  at  large.*'  But  though  a  man  might  be  thus 
arrested  for  any  sum,  however  trifling,  he  could  not  be 
feroed  to  put  in  special  bail  to  that  process.  In  Gilberts 
Common  Pleas  Practice^  p.  85,  it  is  laid  down,  **  that  if 
the  defendant  be  arrested  by  mesne  process,  as  capias, 
aUas,  or  pluries,  and  the  plaintiff  holdeth  him  not  suffi- 
cient to  pay  the  debt  or  damages  contained  in  the  writ, 
the  same  amounting  to  10/.  or  upwards ;  in  this  case  the 
plaintiff,  upon  the  return  of  the  writ,  by  entering  a  ne 
redpiatur  with  the  filazer  out  of  whose  office  the  capias 
did  issue,  may  crave  special  bail  to  be  put  in  to  his  action, 
which  the  defendant  must  put  in,  before  some  Judge  of 
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18d7.        the  court  where  the  cause  depends^  who  will  accept  of 
such  bail  as  t|^e  validity  or  weight  of  the  cause  doth  re* 
quire»  or  in  his  discretion  shall  be  thought  fit.     Thu  rale 
was  taken  from  the  King's  Bench^  where^  anciently,  if  it 
were  under  20L,  tliey  let  the  person  out  of  actual  custody 
upon  common  bail ;  but  if  it  were  above  SOL9  they  made 
him  find  special  bail  before  he  could  be  let  loose  from  the 
custody  of  the  marshal.**    So  the  law  existed  when  the 
12  Geo.  1,  c.  29,  was  passed,  as  its  title  states,  "  to  prevent 
frivolous  and  vexatious  arrests."    By  sect.  1  of  that  Act 
it  was  provided,  that  *'  no  person  shall  be  held  to  special 
bail  upon  any  process  issuing  out  of  any  superior  court, 
where  the  cause  of  action  shall  not  amount  to  the  sum  of 
10/.  or  upwards.'*    This  sum  was  afterwards  increased,  by 
the  51  Geo.  3,  c.  124,  s.  1,  to  15/.,  and  by  the  7  &  8  Gea  4, 
c.  71,  to  20/.     The  power  of  arrest,  therefore,  and  of  hold- 
ing to  special  bail,  became  co-extensive.     No  mode  thei^ 
existed  of  arresting  on  mesne  process,  where  the  defend-*^ 
ant  was  not  bound  to  put  in  special  bail,  but  was  to  ap«» 
pear  by  common  bail  or  a  common  appearance.    Tho 
statute  of  the  9  &  10  Will.  3,  then  became  a  dead  letter^ 
since  there  was  no  longer  any  such  process  as  it  contem- 
plated.    The  authorities  on  practice,  from  the  time  of  tbe 
12  Geo.  1,  go  to  shew  that  the  statute  of  William  wat 
repealed.     First,  there  is  not  a  single  case  in  the  boob 
in  which  that  Act  was  called  into  operation  since  the 
passing  of  the  12  Geo.  1.     There  were  cases  previouilo 
its  passing,  as,  for  instance,  an  anonymous  case  in  5  Mod. 
392.     That  was  a  case  on  5  &  6  W.  &  M.,  c.  21,  s.  3,  tbe 
language  of  which  was  similar  to  that  of  the  9  &  10  WilL^ 
and  was  decided  in  the  ninth  year  of  William  the  Third* 
The  case  of  White  v.  Holland  and  another  (o),  was  the 
authority  on  which  the  present  application  was  made,  sod 
which  appeared,  by  the  report,  to  have  been  decided  in 

(a)  2  Stra.  737. 
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Hilary  Term,  13  G.  1.  It  would  apparently,  therefore, 
be  a  case  subsequent  to  the  passing  of  the  Act.  By  look- 
ing, however,  at  the  first  section  of  the  Act,  it  would  be 
found  to  be  provided  there,  that  it  was  not  to  come  into 
force  until  the  Sith  June,  1 726  ;  but  Queen  Anne  having 
died  on  the  morning  of  the  1st  August,  1714,  the  reign 
of  George  I.  commenced  on  that  day,  and  consequently 
the  twelfth  year  of  his  reign  ended  on  the  last  day  in  July, 
17S6.  The  application,  then,  in  Hilary  Term,  17S7,  in 
the  13  Geo.  1  (a),  would  most  probably  have  been  made 
in  respect  of  some  default  in  appearing  to  process  issuing 
before  the  Act  came  into  force.  That  case,  therefore, 
could  not  be  considered  as  an  authority,  to  siiew  that  tlie 
Act  of  William  had  ever  been  carried  into  operation  since 
the  passing  of  the  12  Geo.  1.  The  usage  in  all  such  cases 
under  an  Act  of  Parliament  must  be  considered  as  evi- 
dence of  what  the  law  is.  That  was  the  opinion  expressed 
by  Chief  Justice  Tindaly  in  the  late  discussion  in  the 
Common  Pleas  with  respect  to  the  Bank  charter  (6). 
Mr.  Tidd  was  evidently  of  opinion,  that  the  old  law  was 
repealed  by  12  Geo.  1,  c.  29 ;  for  in  page  210  of  his  Prac- 
tice, note  c,  he  says,  ^'  This  is  the  same  time  as  the  de- 
fendant was  allowed  to  file  common  bail  on  an  arrest 
before  siaL  12  G.  1,  c.  29/  and  if  lie  did  not  file  it  within 
that  time>  he  was  liable  to  the  penalty  of  5/.,  to  be  paid 
to  the  plaintiff.  Stat.  9  &  10  W.  3,  c.  25,  s.  33,"~8peak- 
ing  throughout  in  the  past  tense.  Again,  if  the  subse- 
quent Stamp  Acts  be  examined,  it  will  be  found,  that 
although  they  increased  and  re-enacted  the  amount  of  the 
stamp  on  common  bails,  they  did  not  re-enact  the  penalty, 

(0)  It  was  on  a  subsequent  day  so  that  White  v.  Holland  was  de- 
stated  to  the  Court,  that  the  year  cided,  in  reality,  before  the  Act 
which  the  Statute-book  denoroi-  came  into  operation. 
nates    12  Geo.   1,    is   called  in  (b)  Bank  of  England  y.  Ander* 
Raymond*s  Reports,  with  which  son,  3  Bing.  N.  C.  666. 
St  range's  correspond,  13  Geo.  1 ; 
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1837-        The  5  W.  &  M.  c.  23,  was  the  first  Act  which  imposed  a 
tax  on  common  bails,  and  that  Act  also  imposed  the  pe- 
nalty now  under  discussion.    The  9  &  10  WilL  3^  c.  8fi^ 
s.  33,  repealed  the  enactments  of  5  W.  &  M.     But  when 
the  12  Geo.  1  had  passed^  and  an  increased  facility  was 
given  to  the  plaintiff's  proceedings^  by  enabling  him  to 
enter  an  appearance  for  the  defendanti  the  penalty  be^ 
came  unnecessary ;   and,  accordingly,  no  penalty  for  no| 
entering  an  appearance  by  the  defendant  himself  was  rer 
enacted  by  any  subsequent  Act     It  was,  thereforej  to  be 
presumed,  that  the  legislature  intended  to  supersede  the 
old  mode  of  compelling  an  appearance,  by  enabling  tbt 
plaintiff  to  enter  one  himself.    Again,  the  provisiona  of 
the  statute  of  9  &  10  Will.  3,  are  inconsistent  with  those 
of  the  Uniformity  of  Process  Act.    The  first  section  of 
that  statute  has  introduced  a  new  species  of  servioeabb 
process ;  and  section  2  has  provided  that  a  new  form  oC 
appearance  should  be  adopted.     Nothing  is  there  said  of 
common  appearance  or  common  bail.    The  entry  of  an 
appearance  now  for  the  defendant  is  made  under  the  an* 
thority  of  that  act;  for  by  sect.  16  it  is  provided,  '*  that  sU 
such  proceedings  as  are  mentioned  in  any  writ,  notice,  or 
warning,  issued  under  this  Act,  shall  and  may  be  bad  aod 
taken  in  default  of  a  defendant's  appearance  or  putting  is 
special  bail,  as  the  case  may  be.*'    It  is  true,  that  no  wonb 
are  introduced  into  the  statute  actually  abolishing  the 
former  practice,  but  where  the  provisions  of  the  Act  tfs 
inconsistent  with  the  continuance  of  the  former  practieej 
it  must  be  considered  as  abolished.    Thus,  in  the  case  ef 
imparlances,  there  are   no  words  in  the  Uniformity  of 
Process  Act  abolishing  them;  yet  it  was  held,  in  fViglef 
V.   TomUns  (a),  and  Nurse  v.    Geeting  (6),  that  S  ft  3 
Will.  4,  c.  39,  s.  11,  abolished  imparlances.     So,  in  the 
present  case,  the  former  practice  must  be  considered  u 

{a)  Ante,  Vol.  3,  p.  7-  (^)  Ante,  Vol.  3,  p.  15/. 
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nnpliedly  abolished.  Again,  the  5  Geo.  4,  c.  41,  must  be  ^  1^7* 
Gonudered  also  as  having  repealed  iu  In  the  third  sche* 
dule  attached  to  that  Act,  the  stamp  of  2s.  6d.  on  an 
"  appearance  filed  or  entered  in  any  action  at  law  wherein 
no  bail  shall  be  filed  or  put  in,"  is  repealed.  The  object 
of  the  enactment  in  the  9  &  10  Will.  3  being  to  enforce 
a  fiscal  regulation,  when  that  regulation  ceased^  the  law 
intended  to  enforce  it  must  be  considered  as  having 
ceased  also.  It  was  clear,  that  it  must  be  considered  as  a 
mere  fiscal  regulation^  and  not  peculiarly  for  the  benefit 
of  the  plaintiff,  for  whose  security  it  was  not  necessary, 
beeaose  the  sheriff  would  not  have  let  the  defendant  out 
of  bis  custody  without  having  taken  security  for  him,  pur- 
suant to  the  statute  of  Henry  VI.,  to  **  keep  his  day,** 
which  meant  his  appearing  in  due  time  to  the  action.  If 
be  did  not  appear,  the  plaintiff  might  have  brought  his 
action  on  the  bail-bond^  and  recovered  his  whole  debt. 
The  plaintiff,  therefore,  would  have  his  remedy  without 
having  recourse  to  the  penalty  here  provided  ;  and,  there- 
fore, it  must  be  considered  as  having  been  superadded^  for 
the  protection  of  the  revenue.  For  these  reasons,  the 
present  rule  ought  to  be  discharged,  and,  as  it  was  a  mere 
experiment,  with  costs. 

Tfftidale,  in  support  of  the  rule,  contended,  that  none 
of  the  authorities  or  statutes  cited  on  the  other  side  were 
inconsistent  with  the  provisions  of  the  9  &  10  Will.  3^ 
The  provisions  of  that  statute  might  subsist,  although  cu- 
mulative remedies  might  have  been  given  by  the  12  Geo.  1. 
The  case  of  Sharp  and  another  v.  Warren  (a),  was  analo* 
gous.  In  the  marginal  note  was  this  passage, — ^'  An 
Act  of  Parliament,  giving  a  summary  remedy  to  persons 
against  defaulters,  though  in  terms  apparently  prescribing 
such  remedy,  is  cumulative,  and  does  not  take  away  the 

(a)  6  Price,  131. 
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1837.         previous  right  to  sue  by  action  at  law."    The  IS  Geo*  1 

THOMAf       ^°^y  S^^^  ^^^  plaintiff  the  additional  advantage  of  entering 

V*  at  bis  option  an  appearance  for  the  defendant,  but  in  no 

NoKES* 

way  interfering  with  bis  right  to  enforce  an  appearance  by 
the  defendant  himself  through  the  medium  of  the  penalty. 
It  was  true  that  the  Uniformity  of  Process  Act  bad  intro- 
duced a  new  form  of  serviceable  process  as  well  as  an  ap- 
pearance. The  provbions,  however,  of  the  9  &  10  WilL  8 
were  equally  applicable  to  an  appearance  under  the  new 
act.  According,  therefore,  to  the  ordinary  rule  of  con* 
struction,  that  if  two  acts  of  Parliament  were  passed  on^ 
the  same  subject,  the  latter  ought  not  to  be  consideredk^ 
as  repealing  the  former,  unless  there  was  contrariety 
repugnance  between  them  (a). 

Cur.  adv.  vult 

CoLERiDOE,  J. — This  was  a  rule  calling  on  the  defend^ 
ant  to  shew  cause  why  the  judgment  of  the  Court  should 
not  be  given  against  him,  pursuant  to  the  9  Will. 3,  c*95, 
in  the  penalty  of  5/.,  for  not  having  entered  an  appearance 
to  the  writ  of  summons  issued  against  him.     The  question 
on  the  argument  was  simply,  whether  the  clause  of  the 
statute  in  question  was  repealed ;   it  being  scarcely  de- 
nied, that  if  the  clause  was  still  in  operation,  the  case 
was  within  it.    The  clause  in  question  is  in  these  terms, 
"  for  every  piece  of  vellum,  parchment,  or  paper,  upon 
which  any   common    bail    shall   be   filed  in   any  Court 
whatsoever,  and  upon  which,  any  appearance  that  shall 
be  made  upon  such  bail  shall  be  engrossed  or  written, 
the  sum  of  sixpence;  which  appearance  or  common  bail 
the  defendant  shall  cause  to   be   entered  or  filed  with- 
in eight  days  after  the  day  upon  which  the  process  on 
which  the   defendant   is  arrested    shall    be    returnable, 
upon  penalty  of  5/.  to  be  paid  to  the  plaintiff,  for  which 

(a)  See  Dwarris  on  Statutes,  p.  674. 
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the  Court  shall  immediately  award  judgment,  whereupon 
the  plaintiff  may  take  out  execution."  In  the  ordinary 
sense  of  the  termi  there  is  no  doubt,  that  this  clause  has 
long  become  obsolete,  although  found  in  a  stamp  act; 
the  penal  part  of  it  appears  to  have  been  introduced,  not 
for  the  protection  of  the  revenue,  but  to  aid  plaintiffs  in 
enforcing  the  appearance  of  defendants  at  a  time  when 
the  proTisions  of  the  law  were  very  deficient  in  that  re* 
speet.  It  seems  accordingly  to  have  been  acted  upon  till 
the  passing  of  the  12  Geo.  1,  c.  ^,  which  empowered  the 
plaintiff,  as  is  well  known,  upon  affidavit  of  personal  ser- 
vice to  enter  an  appearance  for  the  defendant.  From 
that  period,  or  almost  immediately  after,  no  case  shews 
that  any  recourse  had  been  had  to  it;  the  provisions 
of  the  last-named  statute  appear  to  have  been  con- 
sidered as  a  substitute ;  and  when  the  additional  powers 
are  remembered  with  which  plaintiffs  are  now  armed  under 
theUniformity  of  Process  Act,  it  would  certainly  seem  very 
unnecessary  to  keep  alive  such  an  enactment  as  the  one  in 
question.  No  statute,  however,  repealing  it  in  terms  has 
been  mentioned  in  the  learned  and  laborious  argument 
which  was  addressed  to  the  Court  on  shewing  cause  against 
the  rule ;  reliance  was  placed  only  on  the  implications  of  a 
repealj  which  might  be  made  from  the  13  Geo.  1,  c.  29,  and 
the  2  Will.  4,  c.  39.  Upon  consideration,  I  cannot  say  that 
this  mode  of  reasoning  has  satisfied  me :  this  penal  clause 
may  well  stand  with  the  provisions  of  the  later  statutes; 
and  when  that  is  the  case,  I  apprehend  it  is  contrary  to 
the  rules  of  legal  construction  to  hold,  that  a  later  statute 
works,  by  implication,  the  repeal  of  a  more  antient  one. 
But,  I  think  the  rule  may  be  discharged  upon  a  safer 
ground :  the  penalty  attaches  upon  the  neglect  to  enter 
the  appearance  within  a  certain  time  after  the  return-Jay 
of  the  process ;  the  appearance,  however,  to  be  so  entered 
is  one  that  has  been  written  upon  stamped  velhim,  parch* 
ment,  or  paper,  and  so  long  as  the  same  or  any  additional 
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duty  remained  imposed  on  common  appearances,  it  nugbC 
be  contended  that  there  was  a  subject  matter,  on  whidif 
the  clause  might  operate*  By  the  repeal  of  stamp  dutiea 
on  legal  proceedings,  and  on  appearances  among  others 
specified  by  5  Geo.  4,  c.  41,  mentioned  in  the  argument^ 
it  has  become  impossible  for  the  defendant  to  comply  in 
terms  with  this  enactment.  In  this  way,  for  want  of  a  sub- 
ject matter  to  operate  on,  I  am  of  opinion,  that  the  obase 
may  be  considered  as  repealed,  and  consequently  that 
this  rule  must  be  discharged. 

As  this  has  been  an  experiment  to  revive  the  openh 
tion  of  a  statute  always  somewhat  severe,  and  unnecessaiy 
at  present  to  advance  the  ends  of  justice,  whatever  migkt 
be  the  propriety  of  it  when  enacted,  and  which  for  mm 
than  a  century  has  been  by  common  consent  abandoned, 
the  plaintiff*  must  be  content  to  pay  for  it,  on  failare,bf 
having  his  rule  discharged  with  costs. 


Rule  discharged,  with  costi^ 


In  order  to 
compel  a  justifi- 
catioa  of  bail, 
it  is  sufficient  to 
except  to  one 
of  them. 


FeLTHAM  V.  KlNO. 

JbiLLIS  shewed  cause  against  a  rule  nisi  obtained  by 
Hoggins  fcft  setting  aside  the  proceedings  on  the  bail- 
bond  in  the  present  case,  on  the  ground  of  irregulsrit]^ 
It  appeared,  that  when  bail  was  put  in,  the  plaintiff  ei* 
cepted  to  only  one  of  them,  and  the  defendant  treating 
that  exception  as  a  nullity  did  not  justify  his  bail.  The 
plaintiff*  then  took  an  assignment  of  the  bail-bond,  stnl 
commenced  an  action  against  the  bail  to  the  sheriff;  The 
ground  of  the  present  application  was,  that  as  the  eicep- 
tion  by  the  plaintiff*  was  only  to  one  of  the  bail,  the  de« 
fendant  was  not  bound  to  take  notice  of  it,  or  to  justify 
his  bail.  The  plaintiff,  therefore,  it  was  said,  was  iffe* 
gular  in  taking  an  assignment  of  the  baiKbond,  and  cosh 
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vencing  his  acdon  upon  it.  Ellis  submittedi  that  the  1837* 
plaintiff  had  a  right  to  except  to  one  of  the  bail  only,  for 
that  operated  as  an  exception  to  botbi  inasmuch  as  one 
could  not  justify  alone  without  consent  (a).  The  object 
of  excepting  to  the  bail  was  to  compel  the  defendant  to 
appear,  and  if  the  exception  were  such  as  to  render  it 
necessary  for  him  to  put  in  two  bail,  wbioh  were  required 
in  order  to  complete  the  appearance,  it  was  regular.  The 
defendant,  therefore,  was  bound  to  justify  his  bail,  and 
not  having  done  so,  the  plaintiff  was  entitled  to  proceed 
aa  he  had. 

Hoggins,  in  support  of  the  rule,  contended,  that  the 
exception  on  the  part  of  the  plaintiff  was  inadequate* 
The  form  given  by  Mr.  Tidd  had  reference  to  two  bail, 
and  the  practice  had  always  been  in  conformity  with 
it.  Each  bail  was  entitled  to  say,  '*  I  am  not  satisfied 
with  my  co-bail;"  and  therefore  each  had  a  right  to 
know  who  his  co*bail  was.  The  appearance  of  the  de- 
fendant in  Court  was  triable  by  the  record,  and  there- 
fore, it  ought  to  be  entered  of  record.  Supposing  the 
exception  to  one  bail  to  be  good,  then  there  would  be 
an  entry  on  the  record  of  only  one  bail  at  one  time, 
and  then,  on  the  justification  of  the  other,  there  would  be 
an  entry  of  that  fact,  instead  of  an  entry  of  them  both 
at  once. 

CoLERiDas,  J. — ^The  appearance  would  not  be  com- 
plete, until  two  bail  had  justified. 

Hoggins. — Suppose  time  to  be  given  from  one  term  to 
another,  for  the  time  of  justification. 

Coleridge,  J. — ^That  cannot  appear  on  the  record. 

(a)  See  White's  Bui,  ante,  p.  193. 
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the  trial  of  the  cause  came  on,  the  plaintiff  was  nonsuited,         1837. 
for  want  of  confessing  lease,  entry,  and  ouster.     Humfrey  ' 

appeared  on  the  part  of  a  mortgagee,  to  whom  the  de-  d. 

fendant  had  mortgaged  the  premises  in  question.     If  the  Westminster 
Marquess  of  Westminster  were  allowed  to  issue  execution,      Suffibld 
he  would  gain  an  advantage  over  the  other  creditors  of 
the  defendant ;  whereas,  he  ought  to  come  in,  and  accept 
hii  dividend  with  the  others. 

Coleridge,  J. — ^The  mortgagee  can  possess  no  interest 
in  these  premises,  as  against  the  Marquess  of  Westminster. 
I  cannot  perceive  how  the  defendant's  assignee  or  his 
mortgagee  can  maintain  any  defence  to  this  action.  If 
they  could,  they  ought  to  have  come  in  and  defended  it. 
The  present  rule  must  therefore  be  made  absolute. 

Cooper,  in  support  of  the  rule,  was  stopped  by  the 

Court. 

Rule  absolute. 


Burrell  v.  Seaton. 

e/.  JER  VIS  applied  for  leave  to  serve  specially  a  rule  The  court  wfli, 
nisi  calling  on  an  attorney  to  pay  the  costs  of  taxing  his  ^"^^i^yli^eM, 
bill,  the  master  having  taken  off  more  than  one-sixth  on  ^^!t7  ■  ™'*' 

.  -         111         1  .  calling  on  an 

taxation.     Auer  the  rule  had  been  obtained,  endeavours  attorney  to  pay 
were  used  to  serve  the  attorney,  but  without  success.     In-  gerred  on  bit 
quiries  were  made  at  his  town  residence  as  described  in  "^"^ 
the  Master's  list,  but  it  was  ascertained  that  he  did  not 
reside  there.     The  object  of  the  present  application  there- 
fore was  to  be  allowed  to  serve  the  rule  on  the  attorney's 
agent. 

Littlkdale,  J. — I  think  the  rule  maybe  served  as  you 
desire. 

Rule  accordingly. 
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If,  in  a  country 
ejectment,  the 
notice  is  to 
appear  in  one 
term,  but  the 
application  for 
judgment  is  not 
until  the  follow- 
ing, it  is  a  mat- 
ter of  course  to 
grant  the  rule. 


Doe  d.  Wiggs  r.  Roe. 

C/GZr£  applied  for  leave  to  sign  judgment  against  the 
casual  ejector,  unless  an  appearance  was  entered  previooi 
to  the  conclusion  of  the  present  term.  The  notice  at  ih$ 
foot  of  the  declaration  required  the  tenant  in  possession  ts 
appear  in  Easter  Term,  and  the  declaration  was  dvif 
served  before  that  term.  The  case  of  Doe  v.  JRoe  (a)t 
and  Rig/U  d.  Jeffery  v.  Wrong  (6)|  were  authorities  is 
point. 


W1LUAMS5  J. — As  this  is  a  country  cause,  it  was  not 
necessary  to  make  a  special  application  to  the  Courti  fiv 
the  officers  at  the  rule  office  would  have  granted  it  ai  s 
matter  of  course. 

Rule  granted. 


(fl)  Ante,  Vol.  I,  p. 495. 


{h)  Ante,  Vol.  2,  p  348. 


A  plaintiff  has 
four  terms  from 
the  service  of  a 
writ  of  sum- 
mons, within 
which,  to  enter 
an  appearance 
for  the  defen- 
dant, if  the 
latter  does  not 
appear. 


LiDDEL  27.  CaANCir. 

rr/^^ TjEJL F shewed  cause  against  a  rule  nisi  obtained 
by  tJ.  R.  Clarke^  calling  on  the  plaintiff  to  shew  caoie 
why  the  appearance  entered  by  the  latter  for  the  fonner 
should  not  be  set  aside  for  irregularity  with  costs.  It  ap- 
peared by  the  affidavits  that  the  present  action  had  been 
commenced  by  a  writ  of  summons^  which  had  been  sued 
out  on  the  28th  February  last,  and  served  on  the  1st 
March^  both  days  being  in  Hilary  Vacation.  No  appea^ 
ance  however  was  entered  until  the  29th  of  May  in  Tiinitj 
Term.  It  was  then  entered  by  the  plaintiff,  and  a  deda- 
ration  delivered  on  the  same  day.  The  ground  of  the 
present  application  was^  that  the  plaintiff  bad  delayed  top 
long  in  entering  the  appearance  for  the  defendanti  for  that 
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it  ought  to  have  been  entered  in  the  Easter  Term  or  in  1837. 
the  Tacation  immediately  following.  Whatever  might 
have  been  the  practice  previously  to  the  passing  of  the 
Uniformity  of  Process  Act,  there  was  no  reason  why  the 
plaintiff  should  be  compelled  to  enter  an  appearance  for 
the  defendant  sooner  than  four  terms  after  the  service  of 
the  writ.  By  the  old  practice  in  the  Exchequer,  as  decided 
in  the  case  of  Cook  v.  AUen  (a),  **  the  plaintiff  may  enter 
an  appearance  for  the  defendant  at  any  time  within  twelve 
months."  As  to  the  practice  of  this  Court,  the  case  of 
Budgen  v.  Burr  (b),  in  which  it  was  decided,  that  where 
process  was  returnable  in  Easter  Term,  and  the  plaintiff 
did  not  file  common  bail,  until  the  following  Michaelmas 
Term,  that  it  was  too  late,  was  before  the  passing  of  the 
Uniformity  of  Process  Act. 

N.  R.  Clarke,  in  support  of  the  rule,  contended,  that  as 
no  new  practice  had  been  settled  upon  this  point,  since  the 
act  in  question  had  come  into  force,  the  case  must  be  de- 
cided by  analogy  to  the  old  practice.  By  reference 
to  the  case  o(  Budgen  v.  Burr,  it  must  be  considered,  that 
some  limitation  should  be  put  to  the  time  within  which  an 
appearance  might  be  entered  by  a  defendant.  If  the 
plaintiff  were  to  be  allowed  to  delay  so  long  as  he  had  in 
the  present  case,  there  was  no  limitation  to  the  period 
during  which  his  delay  might  extend. 

CoLBRiDGE,  J. — By  the  ancient  practice  the  plaintiff 
was  compelled  to  enter  his  appearance  within  a  certain 
period  after  the  writ  had  been  returned.  This  is  in  effect 
an  application  to  non  pros,  the  plaintiff  for  not  proceeding 
on  his  writ.  Now,  the  rule  is,  that  he  cannot  do  that  in 
less  than  four  terms  after  the  service  of  the  process.  If 
the  defendant  wants  to  expedite  the  pkiintiff,  he  should 

(a)  Ante,  Vol.  1,  p.  676.  (6)  10  B.  &  C.  457- 

YOL.  v.  XX  D.  p.  c. 
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rule  bim  to  proceed.  The  defendant  is  served  with  tha 
writi  and  he  will  not  enter  an  appearance.  Why  should 
not  the  plaintiff  be  at  liberty  at  any  time  before  the  period 
of  four  terms  has  expired  to  enter  an  appearance  for  him? 
If  the  defendant  will  not  appear,  and  I  should  set  aside 
the  appearance  entered  by  the  plaintiff  for  him,  be  will  in 
fact  non  pros,  the  plaintiff  before  the  expiration  of  four 
terms.  I  think,  therefore,  that  the  appearance  is  correct 
I  do  not  see  why  the  defendant,  who  has  done  nothing 
himself,  should  come  here  and  ask  to  have  this  appearaoee 
set  aside.  The  present  rule  must,  therefore,  be  discharged 
with  costs. 

Rule  discharged,  with  costs. 


If  time  to  pat 
in  bail  in  a 
conn  try  cause 
ii  given  by  a 
judge's  order, 
the  bail  must 
not  only  be 
taken,  but  the 
bail-piece  trans- 
mitted and  filed, 
within  the 
limited  time, 
notwithstanding 
1  Reg.  Gen. 
H.  T.,  2  Will  4, 
S.14. 


Craig  and  Others  r.  Evans. 

JmLARTIN  shewed  cause  against  a  rule  nisi  obtained  by 
Archboldf  for  setting  aside  the  proceedings  on  the  baO- 
bond  in  this  case,  on  the  ground  of  proceedings  having 
been  taken  on  the  bond  after  bail  had  been  put  in  withiD 
due  time.  As  a  preliminary  objection,  he  submitted  tbtt 
the  affidavit  in  support  of  the  application  was  improperif 
intitled.  It  was  intitled  in  the  original  cause,  instead  of 
the  action  against  the  bail.  This  was  incorrect,  as  tbe 
real  action  in  which  the  application  was  made,  and  that  in 
which  the  proceedings  were  sought  to  be  set  aside,  wai 
the  one  brought  against  the  bail. 

Coleridge,  J.,  (after  referring  to  Mr.  HiU^  the  clerk  of 
the  rules). — The  affidavit  may  be  intitled  in  either  action* 
You  must  proceed  to  the  merits. 

Martin. — It  appeared  from  the  affidavits  that  thepkiotiff 
had  arrested  the  defendant  on  the  26th  April,  at  Caer- 
marthen,  and  on  the  3rd  May  an  order  was  obtained 
from    fViUiams,  J.,  for  a  week's    time   to  put  in  bail* 
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This  period  had  elapsed  on  the  lOth,  and  on  the 
Iltb  the  bail-piece  was  received  in  London  and  filed 
at  the  Judge's  chambers.  Notice  of  that  fact  was  given 
to  the  plaintiff's  attorney.  The  time  for  filing  the  bail* 
piece  having  expired  on  the  10th,  no  notice  was  taken  of 
the  defendant's  proceeding,  and  an  action  was  commenced 
on  the  bail-bond  on  the  31st  of  the  month.  In  so  doing,  it 
was  contended  that  the  plaintiff  was  perfectly  regular,  as 
the  bail  had  been  put  in  afler  the  time  limited  by  the 
Judge's  order  had  expired.  Reference  would  perhaps  be 
made  to  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  14  (a),  the  language 
of  which  was,  "  In  the  case  of  country  hail,  the  bail-piece 
shall  be  transmitted  and  filed  within  eight  days,  unless  the 
defendant  reside  more  than  forty  miles  from  London,  and, 
in  that  case,  within  fiflteen  days  after  the  taking  thereof.** 
This  rule  however  must  be  considered  as  repealed  by  the 
Uniformity  of  Process  Act,  which  was  passed  subsequently 
to  the  making  of  that  rule,  and  introduced  the  modern 
writ  of  capias.  By  that  writ,  it  was  commanded  **  that 
mithin  eight  days  after  execution  hereof  on  him,  inclusive 
of  the  day  of  such  execution,  he  should  cause  special  bail 
to  be  put  in  for  him.**  But,  the  defendant  was  bound  by 
the  language  of  the  Judge*s  order  to  put  in  bail  within  the 
limited  period  mentioned  in  it. 

Archbold,  in  support  of  the  rule,  submitted,  that  from 
the  facts  disclosed  in  the  aflSdavits,  it  must  be  taken  that 
the  bail  had  been  duly  put  in.  The  bail-piece  was  received 
in  town  on  the  11th  of  May  from  Caermarthen,  and  there- 
fore must  have  been  put  in  at  the  latest  on  the  lOth.  The 
Judge's  order  required  that  bail  should  be  put  in  on  the 
10th,  and  therefore  it  had  been  complied  with.  With  re- 
spect to  the  time  of  transmission  of  the  bail-piece,  as  the 
defendant  resided  more  than  forty  miles  from  London,  he 

(a)  Ante,  Vol.  1,  p.  85. 
\  \2 
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1837*  was  entitled  to  fifteen  days  for  that  purpose,  pursuant  to 
the  Rule  of  Court  already  referred  to.  Here  the  plaintiffi 
if  he  had  chosen,  might  have  excepted  to  the  bail,  but  be 
had  not  done  so,  and  had  deferred  bringing  his  action  oo 
the  bail-bond  until  the  31st.  With  regard  to  the  argu- 
ment that  the  Rule  of  Court  had  been  abolished  by  the 
Uniformity  of  Process  Act,  that  argument  could  not  be 
sustained,  because  both  the  act  and  the  rule  were  consist- 
ent with  each  other,  and  might  be  construed  together. 
The  Court  would  therefore  not  be  disposed  to  hold  thit 
rule  abolished,  unless  it  was  clear  that  they  could  not 
stand  together. 

Coleridge,  J. — I  am  quite  clear  that  the  meaning  of 
the  Judge's  order  for  time  to  put  in  bail  is,  that  within  that 
time  the  bail  should  be  put  in,  transmitted,  and  filed.    On 
that  ground,  therefore,  I  think  the  defendant  was  irregn- 
lar,  and  consequently  the  plaintiff  was  authorized  to  take 
an  assignment  of  the  bail-bond,  and  commence  an  action 
upon  it    But  in  support  of  the  rule  Mr.  Archboid  refiei 
on  the  fact,  that  in  accordance  with  1  Reg.  Gen.  H.Ti2 
Will.  4,  s.  14,  the  bail-piece  was  transmitted  and  filed 
within   fifteen   days    from   the  time  of  putting  in  bail. 
Whether  that  rule  is  abolished  or  not  by  the  Uniformity 
of  Process  Act,  it  is  not  necessary  to  decide,  but  this  csie 
is  clearly  not  within  it.    If  it  were  to  be  considered  as  ap- 
plicable in  the  way  Mr.  Archboid  contends,  the  defendist 
would  thus  have  fifteen  days  to  put  in  bail  beyond  tlia 
time  granted  him  by  the  Judge's  order.    The  present  role 
must  therefore  be  discharged,  with  costs  to  be  paid  by  tbe 
bail,  and  four  days  time  may  be  taken  to  put  in  bail  in  the 
original  action. 

Rule  accordingly* 
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Doe  d.  Symes  r.  Rob. 

OfFANN  moved  for  judgment  against  the  casual  ejector.  Service  in  fject- 
Tbe  peculiarity  in  the  case  was,  that  the  notice  was  to  the  ™^°^ 
tenant  to  appear  "  next  Easter  Term.**  It  was  dated 
''  ISth  May,  1837/'  and  the  affidavit  of  service  stated  that 
the  deponent  had  explained  to  the  tenant  in  possession, 
that  the  object  of  the  service  was  to  require  him  to  ap- 
pear in  the  next  Trinity  Term.  This,  it  was  submitted, 
was  suflScient  to  entitle  the  lessor  of  the  plaintiff  to  a  rule 
nisi. 

Coleridge,  J. — I  think  you  may  take  a  rule  to  shew 
cause. 

Rule  nisi  granted. 


Stone's  Bail. 

JJOWLING  opposed  bail  on  the  ground,  that  the  de-  Whereadefen- 
fendant  had  taken  the  benefit  of  the  Insolvent  Act,  7  Geo.  jutdWtaii  in 
4,  c  57,  in  respect  of  the  debt  for  which  he  now  sought  J^p*?,  °/f  ^^"^ 

^        for  wnicn  be 

to  put  in  bail,  as  well  as  other  debts.     It  was  sworn  that  has  uken  the 
he  had  been  remanded  by  the  Insolvent  Court  for  twelve  inMivent  Act, 
months  at  the  instance  of  the  plaintiff  in  the  present  ac-  ^,nded"the" 
tion,  as  well  as  other  creditors,  and  that  he  was  now  im-  ^^^^  ^^^^  ^^^ 

permit  the  jua- 

pritoned  under  the  order  of  the  Court.  tification. 

Chadwiek  C  Jones^  in  support  of  the  bail,  contended 
that  this  was  no  objection  to  their  justification,  as  the  de- 
fendant might  be  disposed  to  litigate  the  justice  of  the 
claims,  in  consequence  of  which,  he  was  now  in  confine- 
ment. It  might  happen,  as  in  the  present  case,  that  the 
debt  arose  out  of  a  guarantee  given  by  him  for  the  debt  of 
another.  When  he  sought  the  benefit  of  the  act,  he  might 
have  thought  it  right  to  put  this  debt  in  his  schedule,  al- 
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1837. 

Stone's 
Bail. 


though  he  might  have  a  good  defence,  if  the  case  were 
regularly  tried.  He  might  perhaps  avail  himself  of  the 
Statute  of  Frauds. 


Coleridge,  J. — After  he  has  confessed  the  debt,  befoie 
the  Insolvent  Court,  and  sought  to  take  the  benefit  of  the 
act  in  respect  of  that  debt,  to  what  purpose  would  bail  be 
justified  ? 

Chadwick  C.  Jones  then  contended,  that  as  there  wm 
no  afiidavit,  shewing  the  identity  in  respect  of  which  he 
now  sought  to  justify  bail,  and  between  the  debt  for 
which  he  had  taken  the  benefit  of  the  Insolvent  Act, 
enough  had  not  been  done  to  enable  the  Court  to  notice 
the  objection  to  the  justification  of  bail. 

Coleridge,  J. — The  amount  of  the  debt  mentioned  io 
the  adjudication  of  the  Insolvent  Court,  and  of  this,  is  25/. 
The  parties  too  are  the  same.  I  must  consider  this  case 
on  the  same  principle  as  I  would  direct  a  jury.  Where 
there  is  no  other  debt  between  the  same  parties  and  to  the 
same  amount,  I  cannot  speculate  on  the  existence  of  one. 
I  think  the  bail  cannot  justify. 

Bail  rejected. 


The  Court  will 
not  grant  a 
mandamu!!  com* 
manding  the 
CommiMionera 
of  Woods  and 
Forests  to  pay  a 
poor  race,  in 
respect  of  lands 
held  by  them 
under  the  crown. 


Ex  Parte  Reeve. 

Sir  W.  FOLLETT  applied  for  a  rule  to  shewcauie 
why  a  writ  of  mandamus  should  not  be  issued  to  iui 
Majesty's  Commissioners  of  Woods  and  Forests,  commaiHl- 
ing  them  to  pay  a  poor  rate  in  respect  of  certain  Itndi 
held  by  them  in  tlie  county  of  Surrey,  in  the  parish  of 
Richmond. 

Coleridge,  J. — Either  the  lands  are  in  tlie  posseuioQ 
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of  private  individuals  or  of  the  king.     If  they  are  in  the  IBS?. 

possession  of  private  individuals^  then  a  distress  warrant  ^^    ^^ 

may  be  obtained  against  them.     If  they  are  in  the  posses-  Reeve. 
aion  of  the  king,  they  are  not  rateable. 

Sir  W.  Follett. — Application  has  been  made  to  the 
commissionersi  but  they  have  declined  to  pay  the  rate. 

CoLBRiDOB,  J. — If  the  lands  were  held  by  a  tenant 
nnder  the  crown,  they  would  be  liable.  As  that  is  not  so, 
and  the  commissioners  only  hold  for  the  king,  under  the 
10  Geo.  4,  c.  50, 1  think  you  have  no  ground  to  apply. 

Rule  refused. 


Green  t?.  Marsh. 

CvZ/AjY^JY  shewed  cause  against  a  rule  nisi  obtained  by  To  a  declaration 

JSfltfiy,  calling  on  the  defendant  to  shew  cause,  why  a  fendant  pleaded 

verdict  should  not  be  entered  in  favour  of  the  plaintiff  to  the  f  *J|^"ff?  ]^*"' 

amount  of  2/.     It  was  an  action  of  debt,  and  the  declara-  condiy,  at  to 

further  part, 

tion  contained  three  counts;  first,  for  materials  supplied;  goods  returned; 
second,  for  work  and  labour  done ;  third,  on  an  account  residue,  pay- 
stated,  the  sum  claimed  being   twelve  guineas  in  each  upori*thcw°"'^ 
count,  thus  making  a  total  of  37/.  16*.     The  plaintiff,  by  pleas,  he  proved 

®  r  »      ^  tufficient  to  co- 

his  particulars,  claimed  the  sum  of  SO^  15*.    The  defend-  Terthepiainuri 

ant  pleaded,  first,  as  to  the  sum  of  10/.  3«.  parcel  of  the  in  hu^particu- 

suma  mentioned  in  the  declaration,  a  set-off;  secondly,  as  2Y*V**"V"*i^^ 

to  a  further  sum  of  8/.  3*.  6c/.,  goods  returned ;  thirdly,  as  leged  in  his 

to  the  residue  of  the  sums  stated  in  the  declaration,  a  —Held,  that ' 

payment  of  U.  85.  6A   into  Court.     The  total  amount,  entitUd"toa v«! 

therefore,  which  the  defendant  undertook  to  answer  was  ^^^  ^^  ***«  ^^ 
221.  I5s.     On  the  first  two  pleas  issue  was  joined,  and  the 
plaintiff  in  his  replication  to  the  third  plea  accepted  the 
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1837*  4^.  Ss.  dcL  in  satisfaction  of  the  residue.  The  cause  was 
tried  before  the  Judge  of  the  Sheriffs'  Court  of  the  Citj 
of  London^  Mr.  Serjt.  Arabin.  The  defendant  proTed  ia 
support  of  his  first  plea  a  set-off  to  the  amount  of  8^  Ss;; 
in  support  of  his  second  plea^  that  goods  to  the  amouiit 
alleged  had  been  returned.  Including  those  sums,  and 
the  sum  paid  into  Court  under  the  third  plea,  the  plaintiflTi 
demand  was  completely  coTered.  It  was,  however^  con- 
tended on  the  part  of  the  plaintiff,  that  as  the  defendant 
had  undertaken  under  his  first  plea  to  prove  a  set-off  to 
the  extent  of  10/.  3«.,  on  .which  plea,  issue  was  joined,  be 
was  bound  to  prove  it  to  that  extent,  and,  for  the  defi- 
ciency, the  plaintiff  was  entitled  to  a  verdict.  The  learned 
Serjeant,  before  whom  the  cause  was  tried,  overruled  the 
objection,  but  gave  the  plaintiff's  counsel  leave  to  move 
on  the  point,  and  the  defendant  had  a  general  verdict  in  his 
favour.  The  object  of  the  present  rule  was  to  enable  the 
plaintiff  to  enter  a  verdict  in  his  favour  for  the  amount  of  JUL, 
and  thus  to  entitle  himself  to  the  general  costs  of  the 
cause.  Gumey  now  submitted,  that  as  the  plaintiff*s 
claim  was  completely  covered  by  the  proof  giveo  cm  the 
part  of  the  defendant  at  the  trial,  he  was  entitled  to  a 
verdict  in  his  favour.  The  plaintiff  was  bound  by  his 
particulars,  and  could  not  recover  more  than  he  daimed. 
That  sum,  the  defendant  had  answered.  He  cited  Qmnm 
V.  Paddon  (a),  where  it  was  held,  ''that  a  defendaol 
pleading  a  payment  and  a  set-off,  who  is  unable  to  prove 
the  full  amount  mentioned  in  each  of  the  pleas,  but  proves 
sufficient  to  form  an  aggregate  equal  to  the  plaintiff*! 
demand,  will  be  entitled  to  have  judgment  on  the  whole 
record."  According  to  that  case,  the  defendant  was  eDti« 
tied  to  have  judgment  on  the  whole  record,  for  the  defi- 
ciency of  proof  on  one  plea  might  be  supplied  by  the 
excess  on  another.    As  to  the  mode  of  pleading  these 

(a)  Ante,  Vol.  4,  p.  488. 
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pieaBy  that  was  in  accordance  with  the  directions  given  by  1837- 
Mr.  Baron  Parke,  in  the  case  of  Coates  and  another  t. 
iSUevene  (a),  where  the  learned  Baron  said  the  defendant 
**  should  have  begun  by  pleading  payment  of  lOA,  before 
aetimi  brought,  then  the  set-off,  and  then  the  payment  of 
money  into  Court  as  to  the  residue/*  Under  these  cir- 
cumstances, the  present  rule  ought  to  be  discharged. 

Busby,  in  support  of  the  rule,  contended  that  the  plain- 
tiflT  was  clearly  entitled  to  a  verdict  for  2L  The  issues  lay 
on  the  defendant,  and  if  at  the  trial  the  defendant  had  not 
appeared,  the  plaintiff  would  have  had  a  right  to  a  verdict 
for  the  10/.  Ss.  and  the  8/.  Ss.  Sd.  without  producing  any 
evidence,  although  the  plaintiff's  particulars  claimed  a 
som  short  of  that  amount  by  the  sum  of  21.  He  must, 
therefore,  now  be  entitled  to  a  verdict  for  what  the  de- 
fendant did  not  prove.  In  the  case  of  Hurst  v.  Watkis  (6), 
it  was  held,  that  although  the  plaintiff,  after  delivering  a 
particular  of  his  demand,  cannot  at  the  trial  give  evidence 
himself  out  of  it,  yet  if  the  defendant's  evidence  shews  that 
there  were  other  items,  which  he  might  have  included  in 
his  demand,  he  is  entitled  to  recover  all  that  appears  to  be 
doe  to  him.  So,  in  the  present  case,  the  defendant  admit- 
ted on  the  record,  that  he  was  indebted  to  the  plaintiff  in 
the  amount  of  2L  beyond  the  sum  claimed  by  him  in  his 
particulars;  and  an  admission  on  the  record  was,  at  least,  of 
equal  effect  with  parol  evidence  at  the  trial.  It  was  conse- 
quently incumbent  on  the  defendant  to  free  himself  from 
that  liability  as  much  as  if  the  2L  had  formed  a  part  of  the 
plaintiff's  demand  mentioned  in  his  particulars.  If  he  had 
pleaded  nunquam  indebitatus,  then,  on  the  authority  of 
Cousins  V.  Paddon,  the  sums  proved  under  each  plea  might 
be  taken  together  to  cover  the  plaintiff's  demand.  No 
such  plea,  however,  was  put  upon  the  record,  and  there- 

(a)  Ante,  Vol.  3,  p.  784.  (6)  1  Camp.  68. 
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1837-         fore  Cousins  y.  Paddon  was  perfectly  distinguishaUe.    The 
money  paid  into  Court  could  not  be  used  for  the  perpote 
V.  of  supplying  the  defect  in  the  defendant's  proof  od  the 

first  plea,  for  that  was  specially  pleaded  to  the  remdm 
only,  which  must  mean  the  residue  after  dedocting  llie 
sums  mentioned  in  the  prior  pleas.     He  had,  id  hia  first 
plea,  singled  out  the  sum  of  10/.  3s.,  part  of  the  plaintiff's 
demand,  and  thus  rendered  it  material,  and  was  bound  to 
proTe  it     In  Com.  Dig.  (Pleader,  E.  1)  it  is  laid  down, 
**  If  the  plea  does  not  answer  to  every  part  of  the  deckra* 
tion,  it  is  a  discontinuance  for  the  whole:  as  in  treapasafbr 
cutting  down  three  hundred  trees,  if  the  defendant  pleads, 
quoad  all  but  the  entry  and  cutting  down  twenty  tieu, 
not  guilty,  and  quoad  the  entry  justifies,  but  says  nothiag 
to  the  cutting  down  the  twenty  trees ;  this  is  a  diseoot^ 
nance  for  the  whole."    And  again,  in  the  same  booli 
(Pleader,  E.  27),"  Ifa  plea  goes  only  to  fact,  it  nmst  ascer- 
tain, the  part  of  the  declaration  to  which  it  is  applied."    In 
Grimwood  v.  Barrit  (a)  it  was  held,  **  that  in  an  action  on 
a  bond  the  defendant  must  set  forth  in  the  plea  the  sni 
really  due  on  the  bond  before  he  is  entitled  to  set  off  any 
cross-demand  on  the  8  Geo.  2,  e.  4,  s.  5;  and  such  ave^ 
ment  is  traversable,  though  laid  under  a  videlicet,  tiM 
averment    being  material."     So    in   Marks  ▼.  Lakee(bii 
where  the  plaintiff  replied  a  tender  of  a  large  sum^  to  wX 
iOO/l,  being  a  sufficient  sum  to  discharge  a  lien  set  op  tf 
the  defendant;  the  latter  rejoining,  that  the  sum  tendered 
was  not  sufficient,  the  Court  of  Common  Pleas  held  ihnk 
the  amount  alleged  was  the  material  issue,  notwithstanding 
the  videlicet.     But  in  the  present  case  the  sum  mentioned 
in  the  plea  of  set-off  is  not  laid  under  a  videlicet,  and 
therefore,  k  fortiori,  the  defendant  is  not  relieved  fron 
the  necessity  of  proving  it.     It  was  manifestly  material 
It  is  now  clearly  settled,  that  ifa  demand  were  made  is* 

(a)  6T.R.460.  (b)  dRa40d. 
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declaration  of  a  debt  of  l^OOO/.,  and  the  defendant  proved  ^^7* 
at  the  trial  the  1,000^  to  have  been  paid  before  action 
brought^  unless  he  had  specifically  pleaded  payment,  the 
plaintiff  would  be  entitled  to  a  verdict  for  one  sbillingi 
which  would  carry  costs.  Upon  the  whole,  therefore, 
there  being  no  plea  of  nunquam  indebitatus,  and  the  de- 
fendant  having  chosen  to  select  this  sum  of  10^  3^.,  which 
oo  the  record  he  admitted  to  be  due,  he  was  bound  to 
ptove  the  full  aoQount,  and,  failing  to  do  so,  the  plaintiff  was 
entitled  to  a  verdict  for  the  sum  not  proved;  and  the 
case  did  not  come  within  the  principle  on  which  the  Court, 
IB  the  case  of  Cousins  v.  Paddon^  had  relaxed  the  ancient 
sftrictiiess  with  respect  to  the  proof  of  special  pleas.  The 
present  rule  ought  consequently  to  be  made  absolute. 

Cur.  adv.  vult. 

CoLERiDGB,  J. — The  question  in  this  case  was  as  to  the 
manner  in  which  the  verdict  was  to  be  entered.  It  was  an 
action  of  debt,  and  the  sum  mentioned  in  the  declaration 
was  S7/.  16^.,  consisting  of  three  demands,  of  twelve  gui- 
neas each.  There  were  three  counts  in  the  declaration ; 
first,  for  materials  supplied ;  secondly,  for  work  and  labour 
done;  thirdly,  on  an  account  stated.  By  the  particulars, 
the  sum  of  20/..15«.  was  claimed.  The  defendant  pleaded, 
firsts  as  to  the  sum  of  10/.  Zs.  a  set-off;  secondly,  as  to  the 
9um  of  8/. 3«.  GcL,  goods  returned  to  that  amount;  and, 
thirdly,  as  to  the  residue  of  the  sums  stated  in  the  decla- 
ration, 4/.  8«.  6d.  were  paid  into  Court.  Issues  were  taken 
on  the  first  two  pleas*  The  jury  found  in  favour  of  the 
defendant  a  set-off  to  the  amount  of  8/.  3«.,  thus  leaving 
the  sum  of  2U  uncovered.  On  the  issue,  as  to  whether 
goods  to  the  amount  of  8/.  Ss.  6d,  had  been  returned,  the 
jury  found  that  they  had  been  returned.  In  the  third 
plea,  which  was  to  the  residue  of  the  plaintiff's  demand, 
the  defendant,  in  the  usual  form  given  by  17  Reg.  Gen. 
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1887.        H.  T.  4  Will.  4,  (Pleading  Rules)  (a),  uud,  ''  that  the 
plaintiff  ought  not  further  to  maintain  hit  action,  became 
the  defendant  now  brings  into  Court  the  sum  of  4L  St.  6d. 
ready  to  be  paid  to  the  plaintiff;  and  the  defendant  further 
says,  that  he  is  not  indebted  to  the  plaintiff  to  a  greater 
amount  than  the  said  sum,  in  respect  of  the  said  residue 
of  the  cause  of  sction  in  the  declaration  mentioned."   The 
plaintiff,  in  his  replication,  says,  **  that  he  accepts  the 
sum  of  4fL  8s.  6d.  so  paid  inio  Cowri,  im  full  saiirfaeiian 
and  dUcharge  of  the  said  residue  of  the  cause  of  action, 
and  that  he  will  not  further  prosecute  his  action  in  respect 
thereof.**  The  particulars  only  claiming  the  sum  of  £OJL  15f., . 
the  defendant  pleaded  to  the  sum  of  SS2.  15#.,  and  proved 
a  set*off  to  the  extent  of  90/1 15«. ;  so  that,  in  point  of  fact, 
he  proved  a  liquidation  of  every  farthing  which  the  plain- 
tiff claimed.    But  he  left  S/.  unproved,  which,  by  his  plea 
of  set-off,  he  admitted  to  be  due.  For  that  sum,  Mr.  Bmtbg 
contended,  that  the  verdict  ought  to  be  entered  in  favour 
of  the  plaintiff,  and  that  he  was  entitled  to  the  general 
judgment,  and  general  costs  of  the  action.     The  question 
is,  how  ought  the  verdict  to  be  entered  ?    The  case  refer- 
red to  is  that  of  Cousins  v.  Paddon,  where  this  quesUoo 
was  considered  very  fully  by  the  Court  of  Exchequer. 
That  was  an  action  of  debt  for  goods  sold  and  delivered, 
work  and  labour,  and  on  an  account  stated.     The  definid* 
ant  pleaded,  first,  nunquam  indebitatus;  secondly,  as  to 
888Lf  parcel  of  the  said  sum  demanded,  payment  of  tbst 
sum ;  thirdly,  as  to  the  sum  of  500A,  parcel  of  the  sou 
demanded,  a  set-off  to  that  amount.     At  the  trial,  the  de^ 
fendant  only  proved  payments  to  the  extent  of  314JL  Si^ 
and  a  set-off,  to  the  amount  of  21/.    The  jury  were  of 
opinion,  that  the  sums  proved  by  the  defendant  under  Vi 
two  pleas,  were  together  a  sufficient  price  for  the  goodf 
delivered.     The  case  decided,  first,  that  the  defendsr 

(a)  Ante,  Vol.  2,  p.  320. 
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could  not,  upon  the  pleas»  have  the  verdict  entered  en- 
tirely for  himselfi  because,  although  the  sums  were  laid 
mider  a  videlicet,  they  were  material,  and  the  defendant 
ought  to  prove  them.    I  think  it  will  follow  from  that 
ease,  that  if  only  those  pleas  had  been  on  the  record,  the 
judgment  would  have  been  in  favour  of  the  plaintiff,  for 
the  difference  between  the  sum  alleged  and   the  sum 
proved.    But,  in  that  case,  the  plea  of  nunquam  indebi- 
tatus as  to  the  whole  sum  was   on  the  record.    The 
Court  there  said,  ^*  The  verdict  must  be  entered  on  the 
plea  of  payment,  so  far  as  relates  to  the  sum  of  314/.  Ss., 
.  for  the  defendant ;  on  the  plea  of  set-oflp,  so  far  as  relates 
to  the  sum  of  Si/.,  for  the  defendant;  and  on  the  plea  of 
nonquam  indebitatus  as  to  the  whole  sum  demanded,  ex- 
cept S35/.  3^.,  for  the  defendant.    The  consequence  will 
be,  that  on  the  whole  record  the  defendant  will  have 
judgment."    There,  however,  the  Court,  in  entering  up 
judgment,  took  notice,  that  the  difference  between  the 
sums  alleged  in  the  pleas  and  proved  was  covered  by 
another  plea.    No  such  other  plea,  however,  exists  in  this 
ease.    We  are  therefore  to  see,  whether  there  is  anything 
equivalent  to  it  on  the  record.    The  sum  of  10/.  Ss.  must 
be  taken  as  an  admitted  demand,  on  the  face  of  the  plea. 
It  is  contended,  that  we  may  transfer  the  excess  of  proof 
on  one  plea,  in  order  to  supply  what  is  deficient  on  the 
other ;  that  is  to  say,  that  we  may  apply  a  portion  of  the 
money  paid  into  Court  under  the  third  plea,  in  order  to 
supply  the  defect  of  proof  on  the  plea  of  set-off.     But  I 
think  that  that  cannot  be  done  in  this  case.    Then,  with 
regard  to  the  sum  paid  into  Court     The  plea  of  payment 
must  be  considered  independently  of  the  two  pleas  as  to 
the  sums  of  10/.  3s.  and  8/.  3s.  6d.    This  is  not  a  plea  in 
bar  of  the  action,  but  that  the  defendant  is  not  indebted 
to  the  plaintiff  in  a  greater  amount  than  4/.  8s.  Sd.^  in  re- 
spect of  the  residue  of  the  cause  of  action,  in  the  said  de- 
claration mentioned.     He  does  not  say  that  he  never  was 
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could  not,  upon  the  pleas,  have  the  verdict  entered  en- 
tirely for  himself,  because,  although  the  sums  were  laid 
under  a  videlicet,  they  were  material,  and  the  defendant 
ought  to  prove  them.  I  think  it  will  follow  from  that 
case,  that  if  only  those  pleas  had  been  on  the  record,  the 
judgment  would  have  been  in  favour  of  the  plaintiff,  for 
the  difference  between  the  sum  alleged  and  the  sum 
proved.  But,  in  that  case,  the  plea  of  nunquam  indebi- 
tatus as  to  the  whole  sum  was  on  the  record.  The 
Court  there  said,  "  The  verdict  must  be  entered  on  the 
plea  of  payment,  so  far  as  relates  to  the  sum  of  314/.  Ss*, 
for  the  defendant ;  on  the  plea  of  set-oflp,  so  far  as  relates 
to  the  sum  of  21L,  for  the  defendant;  and  on  the  plea  of 
nunquam  indebitatus  as  to  the  whole  sum  demanded,  ex- 
cept S35L  3s*,  for  the  defendant.  The  consequence  will 
be,  that  on  the  whole  record  the  defendant  will  have 
judgment."  There,  however,  the  Court,  in  entering  up 
judgment,  took  notice,  that  the  difference  between  the 
sums  alleged  in  the  pleas  and  proved  was  covered  by 
another  plea.  No  such  other  plea,  however,  exists  in  this 
case.  We  are  therefore  to  see,  whether  there  is  anything 
equivalent  to  it  on  the  record.  The  sum  of  10/.  Ss.  must 
be  taken  as  an  admitted  demand,  on  the  face  of  the  plea. 
It  is  contended,  that  we  may  transfer  the  excess  of  proof 
on  one  plea,  in  order  to  supply  what  is  deficient  on  the 
other ;  that  is  to  say,  that  we  may  apply  a  portion  of  the 
money  paid  into  Court  under  the  third  plea,  in  order  to 
supply  the  defect  of  proof  on  the  plea  of  set-off.  But  I 
think  that  that  cannot  be  done  in  this  case.  Then,  with 
regard  to  the  sum  paid  into  Court.  The  plea  of  payment 
must  be  considered  independently  of  the  two  pleas  as  to 
the  sums  of  10/.  3s.  and  8/.  3s.  6d.  This  is  not  a  plea  in 
bar  of  the  action,  but  that  the  defendant  is  not  indebted 
to  the  plaintiff  in  a  greater  amount  than  44. 8s*  6c/.,  in  re- 
spect of  the  residue  of  the  cause  of  action,  in  the  said  de- 
claration mentioned.     He  does  not  say  that  he  never  was 
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1837.         indebted^  and  consequently  there  is  no  issue  as  to  the  ex* 
^  istence  of  the  debt  originally,  but  is  a  plea  of  something 

V.  which  might  have  arisen  after  the  action  was  brought 

The  replication,  in  which  the  plaintiff  accepts  the  4L  8^.  Bd,, 
in  respect  of  the  cause  of  action  as  to  which  it  was  paid 
in,  only  refers  to  the  residue  of  the  claim  made  by  the 
plaintiff.  At  first,  I  was  disposed  to  consider  the  replies 
tion  in  the  nature  of  a  nolle  prosequi ;  but  1  do  not  think 
it  can  be  so  considered.  The  residue  is,  therefore,  to  h6 
regarded  as  exclusive  of  these  two  pounds.  I  cannot  see, 
therefore,  since  they  are  part  of  a  material  allegatiott 
which  has  not  been  proved,  how  I  can  direct  judgment 
to  be  entered  up  for  the  defendant.  Undoubtedly  cues 
must  be  decided  secundum  probata,  but  they  must  alio 
be  decided  secundum  allegata  et  probata.  With  great 
regret  therefore  on  my  part,  as  it  is  not  according  to  the 
justice  of  the  case,  the  verdict  must  be  entered  in  favour  of 
the  plaintiff  for  the  sum  of  2L,  which  will  entitle  him  to 
the  general  judgment,  and  the  general  costs  of  the  came. 

Rule  absolute. 


TOPHAM  V.  KlDMORE. 

To  a  declaration  -^^  ^'  RICHARDS  shewed  cause  against  a  rule  dim 
for  goods  sold      obtained  by  N.  R.  Clarke  requiring  the  plaintiff  to  shew 

and  delivered,  "^  ^      ^  *  a  • 

the  defendant  cause  why  the  plaintiff  should  not  reply  to  the  first,  se- 
exceptas  to  '  coud,  and  fourth  pleas  of  the  defendant,  or  why  in  default 
65^  i*.6rf.,non  thereof  the  defendant  should  not  be  at  liberty  to  sign  • 

assumpsit ;  as  to  J  9 

27L  18«.  2d.,      partial  judgment  of  non  pros.,  limited  to  so  much  of  the 

part  of  the  last-  /»         .  i    i  i  «  .    i       i 

mentioned  sum,  cause  of  action  as  was  not  covered  by  the  third  pleif 
irtlon^^bro^ghr;   ^'  ^^V  ^^^  plaintiff  should  not  enter  a  nolle  prosequi 

as  to  18/.  I  fur- 
ther parcel  of 

the  said  sum,  payment  into  Court  of  that  amount ;  as  to  the  residue,  a  set-off.  The  plaintiff  re- 
plied, accepting  the  18/.  in  satisfaction,  &c.,  taking  no  notice  of  the  other  pleas.  The  Court  gi«e 
leave  to  the  defendant  to  sign  a  judgment  of  non  pros.,  unless  the  plaintiff  amended  his  npliciiiM 
on  payment  of  costs,  or  consented  to  taxation  of  costi  as  upon  a  nol.  pros,  in  respect  of  the  onto- 
iwered  pleas. 
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as  to  those  pleas*    It  was  an  action  of  assumpsit,  and  the       ^^- 
declaration  contained  a  count  for  goods  sold  and  delivered, 
work  and  labour  done,  money  lent,  and  on  the  account 
stated.  The  particulars  demanded  the  sum  of  240/.  18«.  Id, 
The  defendant  pleaded  first  to  the  whole  declaration  ex- 
cept as  to  the  sum  of  65/.  Is.  6c/.,  non  assumpsit ;  secondly, 
as  to  17/.  18s.  2d.y  payment ;  thirdly,  as  to  the  sum  of  18/.^ 
payment  into  Court;  fourthly,  as  to  the  residue,  a  set-off. 
The  plaintiff  replied,  taking  the  18/.  out  of  Court,  "in 
fall  satisfaction  and  discharge  of  the  causes  of  action  in 
the  said  declaration  mentioned,  and  therefore  as  to  those 
causes  of  action  the  plaintiff  saith  that  he  is  satisfied,  and 
because    the   said    defendant    hath   confessed   the  said 
causes  of  action,  the  plaintiff  prays  judgment  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended 
to  be  adjudged  to  him."    As  to  the  first,  second,  and 
fourth  pleas,  the  plaintiff  did  not  reply,  but  gave  notice  of 
taxation  pursuant  to  19Reg.  Gen.H.T.4W.  4,  (a)  (plead- 
ing rules).     Before  the  master  it  was  contended,  that  the 
plaintiff  in  the  present  state  of  the  record  was  not  entitled 
to  his  costs.     The  present  rule  had,  therefore,  been  ob- 
tained.   R.  V.  Richards  submitted  that  the  case  of  Coates 
and  another  v.  Stevens  (6),  had  decided  the  present.  The 
marginal  note  of  that  case  was,  ''  Where   a  defendant 
pleads  payment  of  money  into  Court  generally  upon  the 
whole  declaration,  and  then  pleads  other  pleas  as  to  all 
except  as  to  money  paid  in,  and  the  plaintiff  takes  out  the 
money  paid  in>  and  taxes  his  costs  under  rule  19  H.  T.  4 
W.  4,  in  full  satisfaction,  the  cause  is  at  an  end,  and  the 
defendant  has  no  right  to  the  costs  of  the  subsequent  pleas, 
nor  can  he  sign  judgment  of  non.  pros.,  for  want  of  a  re- 
plication to  them."    The  only  distinction  between  that 
case  and  the  present  was,  that  the  defendant  there  signed 
judgment  of  non.  pros.,  and  the  Court  set  it  aside.    Here, 

(a)  Ant^  VoL  2,  p.  321.  (6)  Ante,  Vol.  3,  p.  784. 
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1837*         the  defendant  was  applying  for  leave  to  sign  such  a  jadg- 
ment. 


TOPHAM 
KlOMOKI. 


N.  JL  ClarkCf  in  support  of  the  rule,  contended  that 
the  case  of  Coaies  v.  Stevens  was  clearly  distinguishabb 
from  this.    There,  the  defendant  had  paid  the  money  into 
Court  generally  on  the  whole  declaration ;  whereat  here, 
the  defendant  had  only  paid  it  in  as  to  a  portion  of  the 
plaintiff's  claim.     In  Coates  v.  Stevens  Mr.  Baron  Paris 
said,  *^  The  proper  mode  of  pleading  these  pleas  would  haft 
been  this : — you  should  have  begun  by  pleading  paymcat 
of  10/.  before  the  action  brought,  then  the  set*off,  and 
then  the  payment  of  money  into  Court  as  to  the  residuti 
All  the  defences  should  be  first  exhausted,  and  then  the 
plea  of  payment  into  Court  should  be  to  the  residue  only; 
instead  of  which^  the  defendant  has  paid    money  mto 
Court  on  the  whole  declaration.     The  rule  must  therefore 
be  absolute.'*    In  the  present  case,  the  18/.  had  not  been 
paid  into  Court  on  the  whole  declaration,  and,  therefore, 
was  free  from  the  objection  of  Mr.  Baron  Parie^  which 
formed  the  reason  of  his  setting  aside  the  judgment  of 
non.  pros,  in  Coates  v.  Stevens.    A  similar  direction  as 
to  the  order  in  which  the  pleas  should  be  pleaded 
given  in  the  case  of  Sharman  ▼•  Stevenson  (a).     The 
of  Goodee  v.  Goldsmith  (6),  which  was  subsequent  to  tbs 
before-cited  cases,  was  a  direct  authority  in  support  of  the 
present  application.    The  marginal  note  of  that  case  wai, 
''  To  counts  for  money  had  and  received,  and  on  accoaot 
stated,  the  defendant  pleaded  non  assumpsit,  except  as  to 
S/i  5«. ;  set-off,  except  as  to  3/.  5s. ;  and  payment  otSLis, 
into   Court.    The    plaintiff  admitted   the    set-off,  took 
the  money  out  of  Courts  and  declined  further  to  prosectttt 
his  action  : — Held,  that  the  defendant  was  entitled  to  the 
costs  of  the  two  first  issues."    There  Mr.  Baron  Path 

(a)  Ante,  Vol.  3,  p.  709.  (6)  Ante,  p.  388. 
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kid,  '' The  plaintiff  is  entitled  to  all  the  costs  of  that         1837. 
part,  upon  which  money  is  paid  into  Court,  and  the  de-       topham 
fendant  to  the  costs  on  the  other  issues.  The  replication  «. 

amounts,  in  effect,  to  a  nolle  prosequi.  The  plaintiff  has 
abandoned  his  cause  of  action  upon  the  general  issue  and 
the  set-off.  The  Act  of  Parliament  (3  &  4  Will.  4,  c.  42, 
a.  S3)  is  in  such  cases  imperative.  Here,  the  plaintiff  had 
abandoned  his  cause  of  action  on  the  general  issue,  on 
the  plea  of  payment  before  action  brought,  and  on  the 
plea  of  set-off.  He  had,  therefore,  in  effect,  entered  a 
nolle  prosequi  on  those  issues.  The  pleas  adopted  by 
the  defendant,  he  had  been  compelled  to  put  on  the  re- 
Gordi  in  answer  to  the  plaintiff's  claim. 

Cur.  adv.  vult. 

Williams,  J.  —  This  was  an  application  respecting 
costs,  and  the  rule  called  on  the  plaintiff  to  shew  cause 
why  he  should  not  reply  to  the  first,  second,  and  last  pleas 
of  the  defendant ;  and  if  not,  why  the  defendant  should 
not  be  at  liberty  to  enter  a  partial  judgment  of  non  pros., 
or  why  the  plaintiff  should  not  enter  a  nolle  prosequi  as 
to  the  first,  second,  and  last  pleas.  The  declaration  was 
in  assumpsit  for  goods  sold  and  delivered,  vfork  and  la- 
boar,  and  the  money  counts.  The  particulars  of  demand 
claimed  240/.  The  pleas  were,  first,  as  to  all  the  declara- 
tion except  the  sum  of  65/.  1«.6(/.,  non  assumpsit;  2ndly, 
aa  to  the  sum  of  21 L  I8s,  2d.^  payment  before  action 
brought ;  3rdly,  as  to  the  sum  of  18/.,  parcel  of  the  sum 
of  65/.  Is.  6(L  in  the  first  plea  mentioned,  payment  into 
Court;  and  4thly,  as  to  all  except  the  18/.,  a  set-off  for 
money  paid,  and  on  an  account  stated.  The  plaintiff  then 
took  the  18/.  out  of  Court,  and  took  no  notice  of  the  first, 
second,  and  last  pleas ;  and  the  question  was,  whether  that 
course  was  open  to  him  ?     It  is  right  to  observe,  that  these 

VOL.  V.  Y  Y  D.  p.  €• 
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Ex  parte  Holland. 

V/0  WLING  applied  (5th  June)  on  the  behalf  of  an  articled  Where  a  clerk 
clerk,  for  leave  to  send  in  his  answers  to  the  questions  pro-  ae"/"*hi8  an- 
pounded  by  the  examiners  pursuant  to  the  Rules  of  Easter  **'*"  *°  **** 

*  "^  ^  questions,  pur- 

Terniy  6  Will.  4  (a).     It  was  required  that  those  answers  suant  to  Reg. 

should  be  sent  in  to  the  secretary  of  the  Incorporated  w.  4,  within 

Law  Society  between  the  23rd  and  30th  May  inclusive.  by^thHw^ 

The  agent  who  had  been  intrusted  to  send  down  a  copy  ers>  ^  conte- 

,  ,  ,  qusnce  of  hit 

of  these  questions  to  the  articled  clerk  had  by  inadvert-  agent  omitting 
cnce  omitted  to  send  them,  until  after  the  30th  May.  jnSX^^*^*" 
Consequently,  it  was  impossible  for  the  clerk  to  send  in  time,  the  Court 

[     ,  ^ ,  .  .  allowed  him  to 

his  answers  within  the  period  prescribed  by  the  examiners,  send  in  the  an- 
The  day  for  examination,  however,  had  not  arrived,  but  quently"the" 
the  answers  had  been  sent  up.     The  object  of  the  present  !h*"^^^*ftke 
application  therefore  was,  that  the  answers  so  transmitted  application. 
might  be  now  sent  in.     No  injury  or  inconvenience  could  ranee  of  the 
result  from  acceding  to  the  application.     It  was  also  to  be  J^^Uion  of  at- 
observed,  that  the  rule  requiring  the  answers  to  be  trans-  ^o'"*"  '^i"  oo 

longer  be  an  ex- 

mitted  within  the  limited  time  was  not  a  rule  of  cOurt,  cuse  for  non- 
but  a  direction  made  by  the  examiners  themselves.  them/"***  "* 

Coleridge,  J. — It  ought  to  be  understood  that  the 
Judges  will  not  deal  lightly  with  the  rules  laid  down  by 
the  examiners.  As  a  matter  of  necessity,  they  must  limit 
tome  period,  within  which,  the  requisite  preliminaries  to 
examination  shall  be  fulfilled.  These  rules  have  now 
been  so  long  in  force,  that  there  is  no  excuse  for  ignor- 
ance of  them.  It  is  now  determined  that  mere  ignorance 
of  the  rules  shall  henceforth  be  no  ground  for  disobe- 
dience to  them.  In  this  particular  instance,  however,  as 
the  non-compliance  with  the  rule  does  not  appear  to  have 
arisen  from  the  alleged  ignorance  of  the  clerk,  but  from 

(a)  Ante,  p.  4. 

Y  Y   2 
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1837.  the  negligence  of  the  agent,  the  present  application  may 
^  ^  "  be  granted,  on  condition  of  tlie  London  agent  undertaking 
Holland,      to  pay  the  costs  of  this  application. 

Rule  granted  accordingly. 


Reynolds  r.  Askew. 
An ipplication     (JroWDER    and    Barstow  shewed  cause  against  a 

to  set  aside  an  ^ 

award  made  rule  nisi  foF  setting  aside  an  award,  and  contended  that 
W.  3,  c  15,  the  application  was  too  late.  The  rule  was  obtained  in 
^Xt.     Easter  Term. 

day  of  the  next 

term  after  the         Erie  and  Moody  supported  the  rule. 

publication  of 

ifUierubm'iwL  Cur.  adv.  vult 

is  not  made  a 

rule  of  Court         CoLERiDOE,  J. — I  am  of  opinion  that  this  application 

quent*term,  it  is  was  made  too  late,  and  it  is  therefore  unnecessary  for  me 

^^UiVaward    ^^  S^  '"^^  ^^^  merits  of  the  case.     It  appears  that  there 

In  order  to      was  an  action  pending  between  the  parties,  but  in  what 

set  aside  an  .  rwii  .        i 

award  at  com-  State,  it  does  not  exactly  appear.  Ine  parties^  howeveri 
xnon  ^^^[iJ'^'y     went  down  to  trial.     The  cause  was  not  entered  for  trial 

stronf^  reasons  ' 

must  be  shewn    ^qj  ^^^  articles  of  agreement  were  executed,  by  which  the 

for  not  applymg  ^  T  i-         .  n^t 

within  the  first  matter  was  referred  to  arbitration.  That  was  in  the  sum- 
terai  nextaftcr^  mcr  of  1836:  the  award  was  made  on  the  11th  of  the  fol- 
the  naaking  the  lowing  August.    It  does  not  appear,  whether  notice  of  the 

award  was  then  given,  but  it  does  appear,  that  in  Decem- 
ber the  party  who  is  now  seeking  to  set  aside  the  award 
was  aware  of  its  having  been  made  and  published ;  he  wai 
also  aware  it  was  made  against  himself.  There  is  no  doubt, 
therefore,  that  at  that  time  the  award  was  made  and  pub- 
lished to  both  parties.  It  is  said  that  there  was  some  hen* 
tation  in  giving  a  copy,  but  it  must  be  taken  that  it  was 
sent  by  the  beginning  of  January  last,  as  in  the  defendant*! 
letter,  dated  on  the  3rd  of  January,  it  is  stated  that  steps 
would  be  taken  to  set  the  award  aside.     Now,  the  first 
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question  is,  whether  this  is  an  award  under  the  statute         1837* 


Reynolds 


of  9  &  10  Will.  3,  or  at  common  law.  As  far  as  I  have 
at  present  referred  to  the  facts,  this  Court  had  not  in-  v. 

terfered  at  ail;  and  if  this  rule  had  been  granted  in 
Hilary  Term,  how  would  the  case  have  stood  ?  Would 
the  application  have  been  made  under  the  statute,  or 
to  the  jurisdiction  of  the  Court  by  the  common  law  ? 
There  had  been  nothing  but  the  agreement  of  the  parties 
to  refer  the  matter  to  arbitration ;  how  could  it  be  said 
that  the  Court  then  had  any  jurisdiction  over  the  mat- 
ter at  common  law.  In  February,  it  is  said,  that  in- 
formation is  first  obtained  which  shewed  that  there  were 
grounds  for  setting  aside  the  award :  the  parties  then  went 
before  a  judge,  and  all  proceedings  were  stayed  until  the 
fifth  day  of  Easter  Term.  It  is  then  first  that  this  Court 
has  jurisdiction, — then  it  is  that  the  submission  was  made  a 
rule  of  Court.  I  think  clearly,  therefore,  that  this  is  an 
application  made  under  the  statute.  It  is  said,  that  this 
Court  has  authority  at  common  law  over  such  matters, 
and  there  is  no  doubt  that  it  has ;  but  then  in  this  case 
the  parties  have  not  put  themselves  in  a  situation  to  ask 
for  the  authority  of  the  Court,  this  award  not  having  been 
made  under  any  order  of  the  Court  to  refer  the  cause  that 
was  pending  between  the  parties.  The  words  of  the  9  & 
10  Will.  3,  c.  15,  s.  2,  are  express,  "  That  any  arbitration 
or  umpirage  procured  by  corruption  or  undue  means  &c., 
shall  be  set  aside  &c.,  so  as  complaint  of  such  corruption 
or  undue  practice  be  made  in  the  court  where  the  rule  is 
made  for  submission  to  such  arbitration  or  umpirage  be- 
fore the  last  day  of  the  next  term  after  such  arbitration  or 
umpirage  made  and  published  to  the  parties."  Now,  has 
that  condition  been  performed  in  this  case  ?  I  say  it  has 
not.  Reference  has  been  made  to  the  case  of  Perring  v. 
Keymer  (a).  In  that  case  it  was  never  contended  that 
the  party  was  set  free  from  the  condition  of  the  statute, 

(a)  Ante,  Vol.  3,  p.  98. 


Reynolds 

V, 

Askew. 
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1837.  bu^  ^^^^  further  time  should  be  allowed  to  move  to  set  the 
award  aside ;  and  Williams^  J.,  said,  that  the  motion  might 
be  made  the  following  term,  and  that  if  a  rule  nisi  was 
granted  it  should  be  dated  as  of  that  term.  He  thereby 
admitted  the  force  of  the  statute,  but  with  some  astute- 
ness, I  think,  brought  the  case  within  its  pronsions. 
That  case,  therefore,  is  an  authority  in  favour  of  the 
decision  I  have  now  come  to.  But,  supposing  the  ar- 
gument of  Mr.  Moody  were  correct,  that  the  Court  has 
jurisdiction  by  the  common  law  in  this  case,  it  is  then  a 
matter  for  the  discretion  of  the  Court :  under  the  exercise 
of  that  discretion  I  think  this  case  cannot  now  be  heard, 
and  for  this  reason ;  a  person  who  would  make  out  a  case 
to  take  himself  out  of  the  ordinary  rule,  that  applications 
to  set  aside  awards,  not  under  the  statute,  must  be  made 
within  the  time  allowed  for  moving  for  a  new  trial,  should 
shew  clearly  to  the  Court  the  reason  why  the  application 
is  made  so  late.  That  has  been  left  in  uncertainty  in  the 
present  case :  he  has  not  shewn  when  first  he  got  the  copy 
of  the  award,  nor  has  he  shewn  suflSciently,  that  he  did  not 
know  of  the  grounds,  on  which,  he  seeks  to  set  aside  tbe 
award,  until  the  month  of  February.  Either  way,  there- 
fore, this  application  is  too  late,  and  the  rule  must  be 
discharged  with  costs. 

Rule  dischai^d  with  costs. 


LowDER  r.  Lander. 

Anittorney,  mJAVISON  obtained  a  rule  to  shew   cause  why  the 

dw^^hMoiJiy'**  judgment  signed  in  this  case  for  want  of  a  plea  should 

four  days  time  not  be  sct  asidc,  with  costs,  for  irresrularity*     A  declara* 

for  pleading  in  ,                      .                                     »                  &             ^ 

a  country  cause,  tion,  of  which  the  vcuuc  was  laid  in  Surrey,  had  been  in- 

notwithstanding  j           j^ij'i»           i                  j»i             *              -j 

the  Uniformity  uorsed  to  plead  m  tour  dayy,  and  judgment  was  signed 
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22.  V.  Richards  shewed  cause  upon  an  affidavit,  stating         1837* 
the  defendant  to  be  a  practising  attorney  resident  in  Lon-       lowder 

don.    The  case  of  an  attorney  was  an  exception  to  the  '- 

,       ,  Lander. 

general  rule :  he  has  no  more  time  allowed  for  pleading  in 
a  country  cause  than  in  a  town  one :  Mann  v.  Fletcher  (a), 
ArchboltTs  Practice,  by  Chitty  (6). 

Davison,  contra. — Without  impugning  the  propriety  of 
that  decision^  it  is  submitted  that  it  is  clearly  inapplicable, 
since  the  Uniformity  of  Process  Act,  (2  Will.  4,  c.  SO). 
The  only  reason  given  for  the  judgment  in  the  case  cited 
isj  that  an  attorney  is  supposed  by  fiction  of  law  to  be 
always  present  in  Court.  That  fiction  may  formerly  have 
existed  to  some  practical  purpose^  when  an  attorney  was 
sued  by  bill,  and  no  process  was  requisite  to  bring  him 
into  Court  Since  the  above  act,  however,  he  is  sued  by 
writ  of  summons,  and  is  actually  required,  in  like  manner 
with  any  ordinary  defendant,  to  enter  an  appearance. 
The  fiction  itself  having  been  abolished,  the  practice 
founded  upon  it  should  be  discontinued,  especially  as  it 
may  produce  inconvenience  to  professional  defendants 
living  in  remote  parts  of  the  country. 

Coleridge,  J.  (after  conferring  with  the  Master  Btmce). 
— Where  a  defendant  is  an  attorney,  and  resides  in  Lon- 
don, he  has  only  four  days  for  pleading  even  in  a  country 
cause.  The  Uuiformity  of  Process  Act  does  not  appear 
to  me  to  affect  the  practice  in  this  particular ;  and  as  this 
rule  was  moved  with  costs,  it  must  be  discharged  with 
costs. 

Rule  discharged,  with  costs  (c). 

(a)  5  T.  R.  369.  {h)  drd  ed.  p.  194. 

(c)  See  Brenton  v.  Lawrence,  ante,  p.  606. 
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1837. 

King  v.  Myers. 
If  a  plaintiff  by  JlAYNE  applied  for  a  rule  to  shew  cause  why  the  inter- 

his  indorsement  <         ,  .«  ^      ,  I'^i*  iii         ^«  ». 

on  the  writ  locutory  judgment  signed  m  this  case  should  not  beset 
cUimsan  aside  for  irregularity,  and  why,  on  the  payment  of  2A  18#„ 

amount  recover-  o./»  J9  r  j  » 

able  in  a  Court    the  defendant  should  not  be  discharged  from  paying  any 

of  Requests,  the  .  #•  i   •  i    •  •       «• 

Court  will  not  costs.  it  was  an  action  of  debt,  and  the  writ  of  summons  was 
Jharsumrre^""^  indorsed  with  the  claim  of  2/.  18*.  for  debt,  and  1/.  10#.  for 
lievcthede-       costs.     The  defendant  pleaded  that  he  never  promised. 

fendant  from  ^     ^  *  ^  • 

costs  before        and  the  plaintiff,  treating  it  as  a  nullity,  signed  judgment  as 

trial,  but  will        ^  /•!¥  t»-ii^ 

leave  him  to       lor  Want  01  a  plea,     it  was  submitted,  on  the  nrst  pomt, 

a^su^stioT     **^«^  ^'^«  plaintiff  had  no  right  to  treat  the  plea  as  a  nullity  ; 

Judgment      ^j^j  ^g  ^q  ^]^q  second,  that  as  the  amount  claimed  on  the 

signed  on  the 

2Srd;  summons  back  of  the  proccss  was  of  an  amount  recoverable  in  the 
the  25th  t  dis-  London  Court  of  Requests,  and  it  was  sworn  that  the 
26^-^am)i^-  cause  of  action  had  arisen  within  the  jurisdiction  of  that 
tion  to  Court      court,  the  defendant  ought  to   be  discharged   from  all 

not  too  late  on  ,        .  , 

29th.  costs  in  the  superior  court  on  payment  of  the  sum  so 

ofajudTO^at°"  claimed  on  the  back  of  the  writ.  If  the  cause  proceeded, 
chambers  may    mj J  ^j^g  plaintiff  recovered  the  whole  amount  which  he 

be  reviewed  by  * 

a  single  judge  claimed,   the  defendant,  by  an  application  to  the  Court, 

Ba/rcourt.  might  frec  himself  from  all  costs.     If,  therefore,  the  pre- 

n  f  r*did°^  ®®"*  application  were  granted,  any  increase  of  expense  or 

mUe  is  a  nui-  litigation  to  the  parties  would  be  prevented. 

lity  in  an  action 
otdehU 

Williams,  J. — As  to  the  latter  part  of  the  application, 
I  cannot  grant  the  rule  in  the  present  state  of  the  proceed- 
ings, for  that  must  be  the  subject  of  a  suggestion  under  the 
Court  of  Requests' Act,  to  which  reference  has  been  made. 
You  may,  however,  take  your  rule  as  to  the  former  part 

Rule  granted. 

Heaton  shewed  cause. — He  submitted,  in  the  first  in- 
stance, that  the  defendant  was  out  of  time  in  applying  for 
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the  present  rule.     The  judgment  was  signed  on  the  23rd         1837. 
May;  on  the  25th  the  defendant  took  out  a  summons  to 

•^ '  ^  ^  Kino 

set  aside  the  judgment,  which  was  dismissed  on  the  26th  ;  «. 

then  on  the  29th  the  present  rule  was  obtained. 

CoLERiDOEy  J. — I  think  that,  as  the  defendant  took  out 
a  summons  on  the  25th,  the  judgment  having  been  signed 
on  the  23rd,  and  which  was  not  dismissed  until  the  26th, 
be  was  sufficiently  early  in  applying  on  the  29th. 

Heaton  then  contended^  that  the  matter  had  been  dis- 
posed of  by  a  Judge  at  chambers,  and,  therefore,  it  was 
not  competent  for  a  Judge  sitting  in  the  Bail  Court  to  re- 
verse the  decision  of  a  Judge  at  chambers. 

Coleridge,  J. — It  is  the  continual  practice  of  this  Court 
to  entertain  such  motions. 

Heaton  then  contended,  that  the  plea  of  non  assumpsit 
in  an  action  of  debt  was  a  nullity,  and  that  the  plaintiff  was 
entitled  so  to  treat  it.  In  Stafford  v.  Little  (a),  it  was 
held,  that  in  an  action  of  assumpsit  the  plea  of  nil  debet 
was  a  nullity,  and  in  Perry  v.  Fisher  (b),  recognizing 
Lockhart  v.  Mackreth  (c),  it  was  held  that  such  a  plea  as 
the  present  was  a  nullity  in  an  action  of  debt.  In  Brennan 
y.  Egan  (d)  the  Court  of  Common  Pleas  held,  that  the  plea 
of  non  assumpsit  to  a  declaration  in  debt  may  be  treated 
as  a  nullity. 

Payne,  in  support  of  the  rule,  contended,  that  as  all  the 
cases  cited  had  occurred  previous  to  the  introduction  of 
the  new  rules  of  pleading,  they  could  not  be  considered 
as  authorities  against  the  present  application.  The  proper 
course  for  the  plaintiff  to  have  adopted  would  have  been  to 

(a)  Barnes,  257.  (c)  5  T.  R.  661. 

(6)  6  East,  649.  (d)  4  Taunt.  164. 
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demur  to  the  plea,  or  to  apply  to  set  it  aside.  Since  the 
introduction  of  tlic  new  rules,  this  plea  must  be  considered 
as  only  an  informal  mode  of  pleading  "neTcr  was  indeht- 
ed."  He  c\teA  Aaron  y .  Chaundy  [a).  Tliat  was  an  ac- 
tion of  assumpsit  on  a  promissory  note.  The  defendant 
pleaded  non  assumpiit,  and  having  made  up  the  issue, 
ruled  the  plaintiff"  to  enter  it,  and  he  by  mistake  entered 
a  plea  of  not  guilty.  The  defendant  signed  judgment  of 
non  pros. ;  but  the  Ci>urt  of  King's  Bench  held,  that  the 
plea  entered  was  suhsiiiniially  ihe  same  as  the  other,  and 
the  judgment  was  set  aside. 

CoLBRrooE,  J. — That  case  is  distinguishable  from  the 
preKnt,  because  the  defendant,  whenlie  pleadsnonas$umj>- 
^t  in  an  action  of  di'bt,  denies  having  promised,  when  no 
promise  is  charged  in  the  declaratiun.  With  respect  tu 
what  passes  at  chambers,  of  course  an  opinion  of  a  learned 
Judge  there  would  have  great  weight  with  a  Judge  sitting 
in  tbia  Court;  but  the  Judges  would  be  extremely  sorry,  if 
anything  which  passed  there  should  not  be  freely  reviewed 
in  this  Court.  Nothing  can  be  more  clearly  distinguish- 
able than  the  case  of  Am  on  v.  Cliaiimhj  from  the  present. 
There,  the  defendant  pleaded  the  proper  plea  in  an  action 
of  assumpsit  on  a  promissory  note.     Tlic  plaintiff  made  a 
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Ex  parte  Cripwell. 
f^RESSWELL  shewed  cause  against  a  rule  nisi  obtained  Where  an  at- 

,--,,,.  t*    %       r^  1  tome  y  has  been 

by  Hoggins^  calling  on  an  attorney  of  the  Court  to  shew  employed  to 
cause  why  he  should  not  pay  over  a  balance  of  200/.  re-  Ji^*deeT'and 
maininff  in  his  hands  to  the  applicant,  and  deliver  up  all  ^«  receives  the 

^  *  *  ^  ^  money  raised  by 

deeds  and  papers  belonging  to  the  said  applicant.     The  the  mortgage, 
aflSdavit  on  which  the  rule  had  been  obtained,  stated  that  cailTd  upon 
the  attorney  in  question  had  been  employed  by  the  ap-  •"™"»"jy  ^^ 

•'  ^  I      •'  •'  r     account  for  it, 

plicant  to  prepare  certain  deeds  of  mortgage,  in  order  to 
raise  two  several  sums  of  300/.  and  loOO/.  The  deeds 
were  accordingly  prepared,  and  the  two  sums  paid  over 
by  the  mortgagee  into  the  hands  of  the  attorney.  Various 
claims  had  been  satisfied  by  the  attorney  at  the  instance 
of  the  applicant,  and  a  balance  was  now  left  in  his  hands 
of  about  SOO/.  This  sum  he  had  refused  to  pay  over, 
or  to  deliver  any  bill  of  costs.  CressweU  submitted,  that 
this  was  not  a  case  in  which  the  Court  would  exercise  its 
summary  jurisdiction  in  order  to  compel  the  payment  of 
this  money  to  the  applicant.  The  doctrine  of  In  re 
Aitkin  (a),  as  to  the  exercise  of  the  Court's  summary 
jurisdiction  over  attornies,  had  been  considered  as  going 
to  the  extreme  verge  of  the  law.  In  many  cases  since 
that,  the  Court  had  doubted  whether  that  case  had  not  pro- 
ceeded too  far.  In  the  case  o( Ex  parte  SchwalbanJcer  (A), 
the  Court  under  similar  circumstances  to  the  present  re- 
fused to  interfere.  The  marginal  note  to  that  case  was, 
'*  Where  bills  have  been  deposited  with  an  attorney,  and  he 
has  advanced  money  on  them,  and  he  refuses  to  account, 
the  Court  will  not  compel  him  summarily  to  pay  over  the 
alleged  balance."  In  the  matter  of  Charles  Bonner  (c), 
the  marginal  note  was,  **  Where  an  attorney,  employed  by 

(a)  4  B.  &  Aid.  47.  (*)  Ante,  Vol.  1,  p.  182. 

(c>  1  N.  &  M.  565. 
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1837*  both  vendor  and  purchaser,  received  the  purchase  money 
„  ^  and  omits  to  pay  it  over,  and  afterwards  becomes  a  bank- 
Cripwbll.  rupt,  and  obtains  his  certificate,  the  Court  will  not  make  a 
rule  compelling  him  to  pay  the  amount,  unless  fraud  be 
shewn:  otherwise,  if  there  be  fraud.**  The  case  of  In  re 
Murray  {a)  was  distinguishable  from  the  one  now  before 
the  Court,  for  the  application  there  made  was  prindpally 
to  deliver  up  deeds.  Here^  however,  it  was  not  shewn  by 
the  affidavits  that  there  were  either  deeds  or  papers  in  the 
attorney's  possession.  The  applicant  in  the  present  case 
had  no  other  object  in  view  than  obtaining  a  debtor  and 
creditor  account,  but  which  under  the  circumstances  he 
had  no  right  to  demand. 

Hoggins,  in  support  of  the  rule,  referred  to  the  case  of 
In  re  AiiJcin.     The  judgment  of  Abbott,  C.  J.,  was  pecn- 
liarly  applicable  here.  His  lordship  said,  "  The  question  in 
this  case  is,  whether  this  Court  will  compel  an  attorney  to  do 
that  which  injustice  he  ought  to  do.  Now  the  rule  by  which 
the  Court  are  to  be  governed  in  exercising  this  summary 
jurisdiction  over  its  officers,  seems  to  me  to  be  this :  where 
an  attorney  is  employed  in  a  matter  wholly  unconnected 
with  his  professional  character,  the  Court  will  not  inter- 
fere in  a  summary  way,  to  compel  him  to  execute  faithfully 
the  trust  reposed  in  him.     But  where  the  employment  ii 
so  connected  with  his  professional  character  as  to  form  s 
presumption,  that  his  character  formed  the  ground  of  his 
employment  by  the  client,  there,  the  Court  will  exercise 
this  jurisdiction.  And  the  case  where  the  Court  compelled 
the  attorney  to  deliver  over  deeds  placed  in  his  hands  for 
the  purpose  of  making  a  conveyance,  proceeds  upon  tbis 
ground.    For  inasmuch  as  a  conveyance  requires  know* 
ledge  of  law,  the  trust  is  reposed  by  the  client  in  the  party, 
in  respect  of  being  an  attorney.'*     Tiiat  was  a  direct 

(a)  1  Russell,  519. 
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authority  in  the  present  case.    In  Ex  parte  Schwalbanker,         1837* 
the  judgment  of  Mr.  Justice  Paiieson  admitted  the  rule       „^  ^^^ 
by  which  the  Court  governed  its  decisions  in  cases  like      Cripwelu 
the  present,  ahhough  the  particular  circumstances  there 
did  not  appear  to  his  Lordship  to  authorize  the  summary 
interference  of  the  Court.     In  re  Woolfe  and  others  v. 
— —  (a),  the  Court  held  that  a  summary  application 
may  be  supported  against  an  attorney  to  compel  him  to 
pay  monies  received  by  him,  though  he  was  not  employed 
in  any  suit.     In  re  Murray,  already  referred  to,  was  an 
authority  also  in  support  of  the  present  application. 

Coleridge,  J. — I  think  the  present  rule  ought  to  be 
made  absolute.  I  never  heard  the  case  of  In  re  Aitkin 
was  not  good  law.  It  has  been  the  authority  for  many 
decisions.  The  question  is,  whether  the  attorney  was 
employed  in  consequence  of  his  being  an  attorney.  If  he 
was  so  employed  on  account  of  that  special  character,  as 
he  is  an  officer  of  the  Court,  he  may  be  made  amenable 
for  his  conduct  as  such  officer.  I  think  that  he  received 
this  money  in  consequence  of  his  being  an  attorney.  The 
preparation  of  the  deeds  was  confided  to  him  because  he 
was  an  attorney,  and  he  received  the  money  because  he 
prepared  the  deeds.  The  present  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 

2  Chit.  Rep.  68. 


Thompson  v.  Vaux  and  Another. 

JrETERSDORFF  shewed  cause  against  a  rule  nisi  ob-  in  an  appiica- 

tained  by  Bowling,  requiring  the  plaintiff  to  shew  cause  n°e  ^°u'^of t" 

why  the  warrant  of  attorney  on  the  judgment  and  execu-  warrant  of 

tion,  under  which  the  defendant  was  in  custody,  should  not  afBdaTiumaybe 

indtled  in  a 


cauae. 
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Kendrick  r.  Davies. 
CrESSWELL  shewed  cause  against  a  rule  nisi,  obtained  ^h  ^7  ^^l  ^^ 

^  iDis8ion|the  costs 

by  Sir  TV.  Folleii,  calling  on  the  plaintiff  to  shew  cause  of  an  arbitration 

why  the  award  in  this  case  should  not  be  set  aside,  on  the  event,  it  is  an 

ground  of  the  arbitrator  haying  exceeded  his  authority  in  ^[c'd^n  fol'ih'e' 

fiziniic  the  amount  of  costs  to  be  paid  by  the  defendant ;  arbitrator  to  de- 

®  x-  ^  '   terminc  their 

and  in  directing  the  payment  of  that  and  another  sum,  as  amount. 

a  condition  precedent  to  the  award  of  mutual  releases.         tor  directs  ma-~ 

tual  releases  on 
payment  of  a 

Sir  W.  Folleti  shewed  cause.  »•»«»  of  money, 

over  which  he 

Cur.  adv.  Vult.         ^  jurisdiction, 

as  well  as  of  a 
sum  over  which 

Coleridge,  J. — This  was  an  application  to  set  aside  ^  ^"^^^Ts' 
an  award,  on  the  following  grounds,  appearing  on  the  good  as  to  the 
face  of  the  award.  The  instrument  recited  the  existence 
of  disputes  concerning  a  debt  of  40/.,  claimed  by  Ken- 
drick from  Davies,  and  a  debt  claimed  by  Davies  from 
Kendrick,  and  that  an  action  had  been  commenced  for 
the  recovery  of  the  former  sum ;  that  for  the  ending  all  such 
disputes,  and  settling  the  amount  of  such  demands,  a  re- 
ference of  them  had  been  agreed  on ;  that  the  arbitrator 
was  to  be  at  liberty  to  set  off  one  debt  against  the  other, 
80  as  to  ascertain  the  real  balance ;  and  that  all  costs  and 
charges  ah-eady  incurred  in  prosecuting  or  defending  the 
said  suit,  and  of  the  award  and  reference,  should  be  paid 
by  the  party  against  whom  the  decision  should  be.  The 
arbitrator  then  found,  that  at  the  time  of  commencing  the 
action,  and  making  the  reference,  there  was,  and  is,  due 
from  the  defendant  to  the  plaintiff  19^  Os.  IdL,  and  awarded 
payment  of  that  sum  by  the  defendant,  and  acceptance  of 
it  by  the  plaintiff,  in  full  satisfaction  and  discharge  of  all 
claims  of  the  plaintiff  to  the  time  of  commencing  the  action. 
He  further  awarded,  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  321.  ISs.  Sd.,  being  the  costs  already 
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1837.         incurred  by  the  plaintiff  in  prosecuting  the  suit,  and  the 

Kendrick      costs  of,  and  occasioned  to  her  by  the  reference;  and  that 

«•  he   should  pay   to  himself,  the   arbitrator,   the  sum  of 

Dayies. 

10/.  5s.  2d,,  being  the  costs  of  the  award.  And  he  fur- 
ther  awarded,  that  after  payment  of  the  said  sums  of  m<H 
ney,  each  party  should  execute,  if  required,  to  the  other, 
a  release  of  and  concerning  all  the  matters  so  referred. 

It  was  objected,  that  the  arbitrator  had  exceeded  his 
authority  in  fixing  the  amount  of  the  costs,  and  in  makiog 
the  payment  of  the  sums  so  paid  a  condition  precedent  to 
the  execution  of  a  release. 

The  provision  in  the  submission  as  to  the  costs  is,  in 
substance,  that  they  shall  abide  the  event  of  the  award :  the 
arbitrator,  therefore,  has  no  direct  power  over  them,  and 
he  has  clearly  exceeded  his  jurisdiction,  in  awarding  that  a 
certain  sum  shall  be  paid  on  that  account.  Two  cases, 
indeed,  were  cited  in  support  of  the  taxation  by  the  arbi- 
trator. Shepherd  v.  Bland  {a),  and  an  Anonymous  Case  (A). 
Neither  of  them,  however,  upon  examination,  appears  to  . 
apply  to  the  circumstances  of  the  present  case.  In  the  first, 
it  is  not  stated  what  were  the  terms  of  the  reference,  and  for 
all  that  appears,  the  arbitrators  had  full  power  over  the  costs; 
the  second  was  a  motion  to  review  their  taxation,  the  sub- 
ject having  been  expressly  referred  to  them.  But  in  the 
present  case,  the  subject  matter  is  expressly  withdrawn 
from  their  jurisdiction. 

It  was,  however,  insisted  that  they  would  only  have  the 
effect  of  avoiding  the  award  pro  tanto ;  and  that  the  direc- 
tion to  pay  19/.  Os.  Id.  would  still  be  good.  The  general 
rule,  as  to  excess  of  jurisdiction,  was  not  disputed  ;  but  it 
was  said,  that  the  award  of  mutual  release  was  so  insepa- 
rably connected  with  the  vicious  award  as  to  costs,  tbst 
the  whole  was  bad ;  for  that  the  defendant  was  entitled  to 
such  release,  it  being  the  only  mode  in  which  the  award 
became  final  on  all  the  claims  referred,  and  yet  that  he 

(a)  Cas.  Temp.  Hardw.  53.  {b)  I  Chit.  Rep.^. 


TRINITY  T£RM^  7  WILL.  lY.  695 

was  unable  to  insist  on  such  release,  without  submitting         1837* 
to  pay  the  sum  so  improperly  fixed  for  the  costs. 

It  appeared  to  me  that  there  was  some  weight  in  this  v. 

argument;  but  I  think  that  I  am  bound  by  the  authority 
of  the  case  of  Aitcheson  y.  Car  gey  ^  which  was  in  error  from 
the  K.  B.|  and  is  to  be  found  in  9,  Bing.  199,  and  Millet, 
867.  In  that  case  there  was  an  award  of  mutual  general 
releases  upon  payment  of  certain  specified  sums,  and, 
among  other  things,  of  certain  costs;  it  was  contended, 
that  as  to  these,  the  arbitrators  had  exceeded  their  juris- 
diction, and  it  was  admitted  by  the  Court  that  they  had; 
but  they,  ncYertheless^  affirmed  the  judgment  of  the  Court 
below,  and  sustained  the  award  for  the  residue. 

This  case  is,  in  some  respects,  stronger  than  the  present; 
for,  besides  the  distinction  between  a  general  and  such  a 
release  as  is  here  specified,  it  might,  perhaps,  be  success- 
fully contended  here,  that  on  payment  of  the  costs  regularly 
taxed,  with  the  sum  of  19/.  0^.  Irf.,  the  defendant  might 
entitle  himself  to  the  release.  At  all  events,  it  is  an  au- 
thority which  I  ought  not  to  question,  and  this  rule  must 
accordingly  be  discharged. 

Rule  discharged. 


Wallace  v.  Brockley. 

JlC.  F.  RICHARDS  shewed  cause  against  a  rule  nisi  it  {,  ^  sufficient 
obtained  by  Peacock  for  setting  aside  a  cognovit,  on  the  ^5e***Jf*  ***'** 
ground  that  no  attorney  was  present  on  behalf  of  the  de-  H.  T.2Wiii.4, 

^     J      ^       ,  .  ,  ,       .         8. 72,  if  the 

fendant,  who  was  m  custody  on  mesne  process,  at  the  time  attorney  attend- 
of  executing  the  said  instrument.  The  words  of  the  rule  fendwt  declares 
of  1  Reg.  Gen.  H.  T.,  2  Will.  4,  s.  72  (a),  were :  "  No  war-  •«•*«%  *»>«*  *»« 

^  ,  '  subscnbes  as 

rant  of  attorney  to  confess  judgment,  or  cognovit  actio-  the  defendant's 

attorney. 
If  a  defen- 
dant, without  fraud,  represents  a  person  not  an  attorney  to  be  one  acting  on  his  behalf,  he  is  still 
entitled  to  the  benefit  of  the  rule. 

(fl)  Ante,  Vol.  1,  p.  192. 

VOL,  V.  ZZ  D.  P.  C. 
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1837.         nem,  giien  by  any  person  in  custody  of  a  sheriff  or  other 
Wal  acb     oflScer  upon  mesne  process^  shall  be  of  any  force*  unless 
V-  there  be  present  some  attorney  on  behalf  of  saich  parson 

in  custody,  expressly  named  by  him,  an4  attending,  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  executed,  which 
attorney  shall  subscribe  bis  name  as  a  witness  to  the  doe 
execution  thereof,  and  declare  himself  to  be  attorney  for 
the  defendant,  and  state  that  he  subscribes  as  such  at- 
torney.'* The  mode  of  witnessing  the  oc^noTit  was, 
'*  witness  R.  P.  Gales,  attorney  for  the  above  deiendaat  in 
custody,  at  his  request"  It  was  also  sworn  that  Gales  at 
the  time  verbally  stated  himself  to  have  attested  as  the 
attorney  for  the  defendant.  It  was  moreover  swom^  in  sup- 
port of  the  rule,  that  Gales  was  not  an  attorney ;  but  it 
was  sworn  in  answer,  that  the  defendant  had  represented 
that  person  as  his  attorney  at  the  time  of  giving  the  cog- 
novit. The  Court  would  not  now  permit  him  to  take  the 
objection,  that  the  reftfesentation  was  false.  In  Jcjfe*  v. 
Booth  (a),  the  marginal  note  was,  *'  If  a  defendant  m  cui- 
tody,  being  about  to  execute  a  warrant  of  attorney  to  coa- 
fess  judgment,  is  informed  that  it  must  be  done  in  the  pre- 
sence of  an  attorney  on  his  part,  and  thereupon  produoei 
a  person  as  such,  in  whose  presence  he  executes  the  wsi^ 
rant  of  attorney,  the  Court  will  not  set  aside  the  proceedingi 
thereon,  because  the  person  so  produced  by  the  defend- 
ant was  not  an  attorney.** 


CoLBRiDGE,  J. — I  do  ttot  agrcc^  that  if  a  man  {nnooeatir 
represented  a  person  as  his  attorney,  who  was  not  eoe, 
but  whom  he  believed  to  be  one,  that  that  wooM  take  tke 
case  out  of  the  operation  of  the  rule.  In  the  ease  dtcdi 
the  judgment  of  the  Court  proceeded  on  the  asaumptisa, 

(a)  1 B.  &  P.  97. 
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that  the  representation  by  the  defendant  was  fraudulent ;        1837. 
for  Ejfre,  C.  J.,  observed,  in  the  conclusion  of  his  judg-     Wallace 
mentj  "  the  present  application  is  founded  on  an  attempt  «• 

to  cheat  the  plamtiff.  In  the  present  case  the  attestation 
is  not  witnessed  by  Gales  ''  as**  the  attorney  of  the  defen- 
dantf  although  he  states  himself  to  be  the  attorney  of  the 
defendant. 

JL  V.  Bichardi. — ^The  contest  on  the  present  motion 
therefore  is,  whether  the  omission  of  the  word  **  as"  is  such 
an  omission  as  renders  the  attestation  insufficient  accord- 
ing to  the  rule.  The  mere  omission  of  that  word  in  the 
attestation  could  not  be  sufficient,  within  the  spirit  of  the 
?ule,  to  render  void  the  cognovit  given  by  the  defen- 
dant 

Peacock,  in  support  of  the  rule,  contended  that  the  at- 
testation was  insufficient,  according  to  1  Reg.  Gen.  H.  T. 
8. 72.  It  might  be  possible  that  Gales  had  acted  as  the 
attorney  for  the  defendant  on  other  occasions,  but  not  on  the 
particular  one  in  question.  The  words  of  the  rule  required 
that  the  attestation  should  be  in  a  particular  form,  and  in 
&vour  of  liberty  the  Court  would  require  that  form  to  be 
strictly  pursued.  In  Fisher  v.  Nicholas  (a),  Mr.  Baron 
Bayley  said,  in  speaking  of  the  present  rule,  "  The  Court 
ought  to  act  on  the  obvious  construction  of  the  rule,  with- 
out considering  whether  what  is  done  is  equivalent." 

CoLBBiDOB,  J.<^— There,  it  seems  to  have  been  held,  that 
the  declaration  of  the  attorney,  attesting  as  attorney,  ought 
to  be  in  writing;  but  it  has  been  since  determined,  by  the 
lull  Court  of  Exchequer,  in  WiUon  v.  Price  (6),  that  it  is 
a  sufficient  compliance  with  the  rule,  if  the  attorney  who 
is  called  in  by  a  defendant  in  custody  to  witness  a  cogno- 

(a)  Ante,  Vol  2,  p.  251.  (h)  Ante,  Vol  4,  p.  213. 

zz  2 
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1837.         vit,  makes  the  declaration  required  by  the  rule  viv&  Toce. 
I  think,  therefore^  that  as  that  was  a  decision  of  the  full 
V-  Court  of  Exchequer^  I  am  bound  by  it  (a).     The  attesta- 

tion, on  the  face  of  it,  therefore,  I  think,  is  sufficient. 

Peacock,   in  reference  to  the  second  objection,   that 
Gales  was  not  an  attorney,  admitted,  that  if  the  defendant 
had  knowingly  represented  Gales  to  be  an  attorney,  he 
would  not  be  entitled  to  the  protection  of  the  rule;  but  if 
he  was  not  aware  of  the  fact,  and  bona  fide  represented 
him  to  be  an  attorney,  although  he  was  not  one,  since  the 
rule  intended  that  he  should  have  the  protection  and  at- 
sistance  which  the  presence  of  an  attorney  gave,  the  cog- 
novit must  be  considered  as  void.     In  Walker  v.  Gardner 
and  Others  (6),  the  defendant  had  acquiesced  in  the  at- 
tendance of  an  attorney  to  whom  he  was  not  known,  and 
for  whom  he  had  not  sent.   There,  the  Court  held,  that  the 
old  rule  of  the  4  Geo.  2,  which  was  in  language  the  same 
as  the  present,  had  not  been  properly  obeyed,  and  accord- 
ingly set  aside  the  warrant  of  attorney,  which  the  defend- 
ant under  those  circumstances  had  given.     There  Tawh 
ton,  J.,  who  concurred  in  the  opinion  of  the  Court,  re- 
marked with  approbation  on  the  words  of  Lord  KenjfaMt 
in  the  case  of  Hutson  v.  Hutson  (c),  where  his  Lordship 
said,  **  There  is  great  weight  in  the  observation  made  by 
the  counsel  in  support  of  the  rule,  that  the  defendant, 
under  the  pressure  of  an  arrest,  ought  to  be  considered 
as  incapable  of  waiving  the  benefit  of  the  rule,  and  that 
at  all  events,  and  in  all  cases,  he  should  be  protected  by 
the  advice  of  an  attorney,  expressly  attending  for  him.' 
It  was  clear,  from  the  affidavits  in  the  present  case,  that 
the  defendant  was  unaware  that  Gales  was  not  an  attor- 
ney.   The  Court  would,  under  these  circumstances,  as  tb^ 


(a)  See  Robinson  v.  Broohbank,  (6)  4  B.  &  Ad.  371. 

ante,  Vol.  4,  p.  213.  (c)  7  T.  R.  7. 
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provisions  of  the  rule  had  not  been  complied  with,  inter-         1837. 
fere  by  setting  aside  this  cognovit. 


CoLERiDGBi  J. — It  has  been  decided,  and  is  so  laid 
down  in  Mr.  Tidd*s  last  work  {a),  that  where  the  attorney 
had  not  taken  out  bis  certificate,  the  case  was  within  the 
rule*  In  the  present  case  the  defendant  was  ignorant  that 
Gales  was  not  an  attorney,  although  he  expressly  repre- 
sented bim  as  an  attorney.  But  if  he  thought  he  was  one, 
.and  was  guilty  of  no  fraud  in  his  representation,  I  think 
he  is  entitled  to  the  protection  of  this  rule,  which  was  in- 
tended for  the  benefit  of  those  persons  who  are  under 
acme  degree  of  pressure.  I  am  of  opinion,  therefore,  that 
the  present  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  New  Practice,  pp.  279,  280. 


Wallace 

V. 

Brocklet. 


France  v.  Clarkson. 
JoLUMFREY  shevfed  cause  against  a  rule  nisi  obtained  i  Reg.  Gen. 

H  T  2  Will  4 

by  Valeniine  Lee^  for  setting  aside  the  cognovit  in  this  B.72/astothe' 
case,  on  the  ground  that,  at  the  time  it  was  executed,  the  J["niie«at  the 
defendant  had  not  the  assistance  of  an  attorney  attending  executioD  of 

cognovit!  by 

on  his  behalf,  contrary  to  1  Reg.  Gen.  H.  T.  2  Will.  4,  prisoners,  does 
8.7S.     It  was  an  action  on  a  judgment,  and  the  defendant  defendanVin 
had  been  arrested  on  a  writ  of  ca.  sa.    A  writ  of  summons  ^^^^^J  on  final 

processi  and 

had  also  been  issued  upon  the  judgment.     While  in  exe*  the  fact  of  a 

11  ^1  .  .  rr\%       summons  having 

cution,  under  the  ca.  sa.,  the  cognovit  was  given.  1  he  iuued  on  the 
defendant  WAS  in  custody  at  that  time  on  final  process,  and  |^,^ria" 
the  rule  in  question  only  applied  to  mesne  process.  The 
express  words  of  the  rule  limited  its  operation  to  **  any 
person  in  custody  of  a  sheriff  or  other  officer  upon  mesne 
process."  The  present  rule  ought,  therefore,  to  be  dis- 
charged. 
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FftANCB 

V. 
CLARKlCm. 


Valentine  Lee^  in  support  of  the  rule,  contended  that,  at 
the  plaintiff  had  sued  out  a  writ  of  summons  on  the  judg- 
ment, and  was  thus  taking  two  remedies  in  respect  of  one 
claim,  the  Court  would  fiot  uphold  hU  pr<9ceedings  (a). 

CoLBRiDGE,  J. — It  is  quitc  clear  that  the  rule  ifi  qiMS» 
tion  only  applies  to  persons  in  custody  on  meene  process, 
and  not  to  persons  in  custody  m  final  process.  The  fiiet 
of  the  writ  of  summons  having  been  sued  outon  the  jndgi^ 
ment  makes  no  difference.  The  present  rule  must  diere- 
fore  be  discharged,  and  with  cost*. 

Rule  discharged,  with  costs. 
(a)  See  43  Geo. 3,  c.45, 1.4,  as  to  costs  in  acdons  on  jodgmeBlk 


Proceedings  in 
•ci.  Is.  on  m 
Jodgment  mre 
within  1  Reg. 
den.  H.  T.  4 
WHL  4  (Dlead- 
ing  rales},  tnd 
conseqiiently 
must  be  entfUed 
of  a  day  certain » 
instead  of  a 
term. 


Collins  r.  Beaumont. 

jljLuMFREY  shevred  cause  against  a  rule  nisi  obtained 
by  Mansel,  calling  on  the  defendant  to  shew  cause  whj 
the  plaintiff  should  not  be  at  liberty  to  sign  judgment  folt 
want  of  a  plea,  on  the  ground,  first,  that  the  demurrer  to 
the  replication  was  not  in  conformity  with  the  terms  ofMf. 
Justice  Patteson^s  order  made  in  this  case ;  and  secondly, 
that  it  was  frivolous.  The  defendant  was  placed,  by  tlie 
order  of  the  learned  Judge,  under  the  terms  of  pleAdiAg 
issuably,  rejoining  gratis,  and  taking  short  tiotice  of  trial 
It  was  an  action  of  sci*  fa.,  and  the  defendant  demurred  id 
the  replication,  on  the  ground  that  the  plaintiff,  in  that 
pleading,  had  adopted  the  form  directed  by  the  new  roles 
of  pleading  as  to  the  title  of  the  replication  (o),  instead  of 
the  old  form,  as  it  was  said  that  proceedings  in  a  scL  fik 
on  a  judgment  did  not  come  within  those  rules.    The  re* 


(a)  Ante,  Vol.  2,  p.  did. 


TRINITY  TSRMt  7  WILL.  IV.  701 

plication  was  intitled  of  a  particular  day^  instead  of  a  term.  1837. 
Humfrey  now  contended,  that  proceedings  in  sci.  fa.  could  collh 
not  be  conaidered  as  coming  within  the  meaning  of  the  v. 

1  t  •  1  •  rwii  BBAUMOMT. 

new  rules  any  more  than  ejectment  or  real  actions.  1  he 
demurrer,  therefore,  on  this  ground  could  not  be  consi- 
dered as  frivolous. 

Manulf  in  support  of  the  rule,  contended  that  the  new 
rules  of  pleading  must  be  considered  as  applying  to  pro- 
ceedings in  sci.  fa«  on  judgments.  Such  proceedings  were 
only  in  furtherance  of  the  judgment,  and  therefore  came 
within  the  scope  and  intention  of  them.  However  that 
might  be,  the  defendant  had  placed  himself  in  a  position, 
which  had  estopped  him  from  taking  the  objection,  for  in 
the  demurrer  to  the  replication,  he  had  intitled  his  plead- 
ing pursuant  to  the  directions  of  the  new  rules.  The 
defendant,  therefore,  had  by  this  means  treated  the  pro- 
ceeding as  within  the  new  rules.  The  demurrer  conse- 
qncfitly  must  be  considered  as  frivolous. 

CoLBRiDGB,  J. — ^I  think  the  present  rule  must  be  made 
iJbsolute.  On  the  question,  whether  proceedings  in  scL 
fa.  are  or  are  not  within  the  new  pleading  rules ;  I  think 
they  are,  and  have  been  so  treated  by  the  parties  all 
through  the  proceedings.  The  action  of  ejectment  could 
not  have  been  intended  to  come  within  those  rules,  it  de- 
pending on  a  fiction,  and  being  the  creature  of  the  Court 
As  to  real  actions,  they  cannot  be  considered  as  coming 
within  the  scope  of  the  rules,  for  they  are  not  actions  over 
which  the  Courts  have  concurrent  jurisdiction.  Proceed* 
ings  in  sci.  fa.,  when  they  are  used  merely  to  enforce  a 
judgment  between  the  same  parties,  may  be  treated  as  a 
continuation  of  the  original  action.  The  present  rule 
must  therefore  be  made  absolute  for  setting  aside  the 
demurrer,  the  defendant  having  liberty  to  amend. 

Rule  accordingly. 
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If,  in  m  joint 
affidavit,  the 
addiUon  of  one 
deponent  is 
defective,  the 
statement  made 
by  the  other 
in  the  affidavit 
may,  notwith- 
standing,  be 
read. 


Ex  parte  Edmonds. 

rV.  H.  WA TSON  shewed  cause  against  a  rule  nisi  ob- 
tained by  Chilton.  He  took  a  preliminary  objection  to  the 
affidavit,  on  which  the  rule  was  obtained,  on  the  ground  of 
a  defect  in  the  addition  of  one  of  the  deponents  making 
the  affidavit.  It  was  a  joint  affidavit  by  two  persons,  and 
the  addition  to  one  was  defective.  This,  he  submitted, 
prevented  the  affidavit  from  being  read  by  whichsoever  of 
the  deponents  tlie  statements  contained  in  it  might  be 
made.  He  cited  Rex  v.  The  Justices  of  the  Cotaiiy  tff 
Caernarvon  (a),  in  the  marginal  note  to  which  it  was 
stated  that  "  where,  in  an  affidavit  to  found  a  motion,  the 
addition  of  a  deponent  is  omitted,  the  Court  will  not  in- 
quire whether  the  facts  sworn  to  by  a  co-deponent  are 
sufficient  to  support  the  application." 

Chilton  supported  the  rule,  and  contended  that  the  mere 
fact  of  the  addition  of  one  deponent  being  defective  could 
not  vitiate  that  part  of  the  affidavit  made  by  the  other  de- 
ponent. It  was  the  constant  practice  of  the  Court  to  re- 
ceive such  affidavits,  and  allow  the  parties  to  make  use  of 
them. 

CoLERiDQE,  J. — Although  the  addition  to  one  of  the 
deponents  is  defective,  that  part  of  the  affidavit  which  is 
made  by  the  other  deponent  is  correct.  With  respect  to 
the  case  of  Rex  v.  The  Justices  of  the  County  of  Cast- 
narvon,  the  decision  of  the  Court  must  have  proceeded  on 
the  peculiar  circumstances  disclosed  in  it.  I  think  the 
affidavit  may  be  read,  with  the  limitation  I  have  men- 
tioned. 


Cause  was  afterwards  shewn  on  the  merits,  and  the  rule 

was  made  absolute. 

Rule  absolute. 

(a)  5  N.  &  M.  364. 
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Ex  parte  Cooper. 

rV*  ALEXANDER,  on  the  2nd  June,  applied  for  an  Where  the 
order  to  be  directed  to  the  examiners  of  attornies,  requir-  cierk Expired  on 
inff  them  to  receive  the  articles  of  clerkship  of  Mr,  Cooper,  ••**  ^f*  ')"**» 
and  to  examine  him  in  the  present  term  for  the  purpose  of  which  they  ought 
his  admission.    By  one  of  the  rules  which  the  examiners  deposited  mt 
had  laid  down  (a),  it  was  required,  that  the  articles  of  clerk-  f^^^^"" 
ship,  and  answers  to  questions  touching  the  due  service  ^*^  Society, 

'^  ^  ^  pursuant  to  the 

and  conduct  of  persons  applying  to  be  admitted  attornies,  rules  of  E.  t., 
are  to  be  left  with  the  Secretary  of  the  Incorporated  Law  ended  on  the 
Society  at  the  Hall  in  Chancery  Lane,  on  or  before  the  f^'^jf 'J/ ".* 
80th  May.     In  the  present  case,  Mr.  Cooper's  articles  did  >minaUon  was 
not  expire  until  the  1st  June ;  that  was  the  reason  for  the  the  Court,  on 
articles  not  being  deposited,  and  moreover  it  was  impossi-  Ordered  tb^°^' 
ble  for  the  gentleman  to  whom  Mr.  Cooper  had  been  arti-  »rtkiei  to  be 

^  received* 

ded  to  certify  the  due  service  of  the  clerk  with  him  before 
that  day.  The  examiners  had,  however,  refused  to  receive 
the  articles,  although  the  examination  day  was  not  until 
the  5th  of  the  month.  Under  these  circumstances,  it  was 
hoped,  that  the  Court  would  make  an  order  compelling  the 
examiners  to  receive  the  articles  and  certificate  now. 

Cur.  adv.  vult. 

Coleridge,  J.,  (after  consulting  Master  Le  Blanc). — I 
think,  under  the  special  circumstances  in  this  case,  the 
order  prayed  may  issue. 


Order  granted. 


(a)  Ante,  p.  6. 
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Debney  9.  CoRBBTT  and  Another. 

When  ft  di*.     jPs  TERSDORFF  shewed  cause  against  a  nile  obtahiei 
wider  the         by  Hoggini,  calling  on  the  plaintiff  to  shew  cause  why  die 
imi  ftd!  ftiid^  Master  should  not  review  his  taxation  oF  the  defimdants* 
SttiM^mtMSt  ^^^^**    '^  ^^  ^"  action  of  trespass,  for  an  alleged  distress 
to  be  nude  vn-  for  141.  18«.  4icf.  in  respect  of  pairing  rates,  made  by  tlie 
the  pkOaturdb-  defendant  Cofbett  as  collector,  and  the  other  defendant  as 
a^ra1toM«ht    broker,  under  a  public  local  act  of  the  50  G«o«  9^  e.  chut., 
*h^Sr*  ^      intituled  "  An  Act  for  paving  and  otherwise  improving 
thembukftftf    certain  streets,  and  other  public  passages  and  plaeiBS, 
riifaif  the  dif    which  are  or  shall  be  made  upon  a  certain  piece  of  ground 
k!terfertwiA     I'elo'^ging  to  Thomas  Harrison,  Esq.,  situate  in  the  parish 
thedefewUnt'i  of  St.  Pancras,  in  the  county  of  Middlesex;"  and  also 
costs  under  Uua  Under  the  57  Geo.  S,  c  89,  commonly  called  the  Metro- 
dWi^!!^,   politan  Paving  Act ;  which  sum  the  phtintiff  paid  withoat 
*i!dDtiff  1^'      protest  immediately  after  the  distress.    The  dedaratiea 
have  adopted  ft  was  in  the  oommon  form,  without  describing  the  deftaidaali 
DoTcontempUt-  M  acting  under  any  statute.  Plea,  Not  guihy,  by  boA  de- 
teldn  *!l^'*^    fendants  jointly.    The  question  was,  whether,  with  refer- 
ence to  the  contents  of  the  notice  of  distress,  the  period  it 
which  the  action  was  commenced,  as  regards  the  limitatiilB 
of  time,  &c.,  by  the  above  statutes,  and  the  form  of  the 
pleadings,  the  plaintiff,  who  had  discontinued  his  action  ia 
the  usual  manner,  should  pay  treble  or  only  single  costL 
At  the  taxation  before  Master  Goodrich,  the  defendants' 
attorney  claimed  treble  costs,  pursuant  to  the  64th  aecdon 
of  the  first-mentioned  statute  (50  Geo.  3,  c.  clxx.),  t>n  the 
general  ground  of  his  clients  having  been  sued  in  respeet 
of  something  done  under  that  act.    The  words  of  the  sec- 
tion referred  to  were,  '*  And  be  it  further  enacted,  that  do 
suit  or  action  shall  be  commenced  against  any  person  or 
persons  for  anything  to  be  done  in  pursuance  of  this  act, 
until  twenty-one  days'  notice  thereof  shall  be  given  to  the 
clerk  to  the-  said  commissioners,  or  after  such  auflkmt 
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Mtisftiction  or  tender  thereof  hath  been  mitde  to  the  party 
or  parties  aggrieved,  or  after  three  cakndar  months  next 
after  the  fact  eommitted,  and  every  such  action  or  suit 
diall  be  brought  and  tried  in  the  county  of  Middlesex, 
and  not  elsewhere ;  and  the  defendant  or  defendants  in 
every  such  action  or  suit  shall  and  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence, 
at  any  trial  to  be  had  thereupon,  and  that  the  same  was 
done  in  parsuance  and  by  the  authority  of  this  act ;  and  if 
the  same  shall  appear  to  be  so  done,  and  if  such  action  or 
suit  shall  be  brought  before  twenty-one  days*  notice  thereof 
shall  be  given  as  aforesaid,  or  after  sufficient  satisfaction 
made  or  tendered  as  aforesaid,  or  after  the  time  herein- 
before limited  for  bringing  the  same,  or  shall  be  brought 
in  any  other  county  or  place  as  aforesaid,  then  the  jury 
shall  find  a  verdict  for  the  defendant  or  defendants ;  and 
opon  such  verdict,  or  if  the  pbintifFor  plaintiflb  shall  be- 
come nonsuit,  or  discontinue  his,  her,  or  their  action  or 
suit  aftei*  the  defendant  or  defendants  shall  have  appeared, 
et  if  upon  demurrer  judgment  shall  be  given  against  the 
plaintiff  or  plaintiffs,  then  the  defendant  or  defendants 
shall  recover  treble  costs,  and  have  auch  remedy  for  the 
aame  as  any  defendant  or  defendants  hath  or  have  for 
costs  of  suit  in  any  other  cases  by  law."  The  plaintiff's 
Attorney  objected,  first,  that  the  notice  of  distress  served 
on  his  client,  which  he  produced,  stated  the  distress  to 
have  been  made,  not  under  the  above  statute,  the  50  Geo. 
8,  c  cIkx,  but  under  another  of  the  48  Geo.  3,  relating  to 
adjoining,  but  totally  different,  property^  belonging  to  the 
Skinners*  Company.  Secondly,  that  no  notice  of  action 
was  given  to  the  clerk  to  the  commissioners,  and  that  the 
action  was  not  commenced  within  the  tiaiie  limited,  either  by 
the  above  clause  or  by  the  Metropolitan  Paving  Act  above 
referred  to.  Thirdly,  that  there  was  nothing  on  the  face 
of  the  pleadings  to  shew  that  the  action  was  brought 
against  the  defendants  for  any  thing  done  in  pursuance  of 
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any  act  of  parliament  whatsoever.     For  the  purpose  of 
raising  the  question,  Master  Goodrich  proceeded  to  allow 
single  costs  only.    The  50  Geo.  3,  directed  the  rate  to  be 
paid  by  the  occupier  of  the  premises,  so  that  the  plaintiff, 
who  is  the  owner,  would  not  have  been  liable  under  that 
act  alone.     But  by  the  other  act  (57  Geo.  3)  all  streets, 
&c.  within  the  parish  of  St.  Pancras  are  brought  within 
the  provbions  of  that   act  (s.  1) ;   except  the  estates  of 
the  Marquis  of  Camden  and  Lord  Somers  (a.  139).  Pav- 
ing acts  (local)  are  not   repealed,    but    qommissionen 
appointed  therein  to  retain  their  authority,   and  to  act 
either  under  such  local  acts  or  under  that  act  (s.  13^ 
Where  annual  value  of  tenements  should  not  exceed  SOL, 
owners  to  be  deemed  the  occupiers,  and  to  be  rated  and 
assessed  accordingly  (s.  33).     Persons  rated  by  this  or 
any  local  act,  refusing  or  neglecting  to  pay,  to  be  sum- 
moned before  a   justice,  and  in  case  of  default,  such 
justice  to  issue  a  warrant  of  distress  to  the  collector,  &c 
of  the  district,  and  if  arrears  and  expenses  be  not  paid 
within  five  days,  goods  to  be  sold  (s.  35).     But  no  notice 
of  distress  is  directed  where  a  distress  is  authorised  by 
any  local  act :  constable,  &c.  to  assist  the  collector  in  exe- 
cuting the  distress  pursuant  to  magistrate's  warrant  (s.  36). 
Form  of  warrant  of  distress  given  (s.  37).  No  form  of  the 
warrant  to  distrain  is  prescribed  by  the  above  local  act, 
(50  Geo.  3),  but  the  warrant  in  the  present  case  was  io 
accordance  with  the  form  contained  in  the  other  act,  and 
the  same  was  durected  to  the  defendant  Corbett  as  the 
collector  of  the  paving  and  other  rates  for  the  Harrison 
estate.    With  respect  to  the  mistake  in  the  notice  of  dis- 
tress, it  appeared  that  the  defendant  Corbett  (who  died 
after  issue  joined),  was  collector  to  the  SkinnersV estate 
also,  and  that  in  the  hurry  of  the  moment  he  filled  up  the 
wrong  printed  form.      But  the  sum  distrained  for  was 
rightly  stated.     With  regard  to  the  pleadings  not  shewing 
that  the  defendants  were  sued  in  respect  of  any 
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done  under  either  of  the  above  acts,  the  fact  of  their  hav- 
ing been  so  sued  was  before  the  Court  on  a  positive  affi- 
davit made  in  support  of  the  rule.  There  were  several 
authorities  to  shew  that,  after  a  rule  to  discontinue,  the 
Court,  on  proof  of  the  party's  right,  has  ordered  double 
and  treble  costs  to  be  taxed^  as  the  particular  case  might  re- 
quire. In  the  present  instance,  the  plaintiff,  as  above  stated, 
was  made  liable  to  treble  costs^  after  verdict,  nonsuit,  or 
discontinuance.  Should  any  thing  turn  upon  the  mistake 
in  the  notice  of  distress,  the  50  Geo.  S  contains  the  fol- 
lowing clause:  *'And  be  it  further  enacted,  that  where  any 
distress  shall  be  made  for  money  to  be  levied  by  virtue  of 
this  act,  the  distress  itself  shall  not  be  declared  unlawful, 
nor  the  party  or  parties  making  the  same  be  deemed  a 
trespasser  or  trespasscrsj  on  account  of  any  defect  or  want 
of  form  in  any  proceedings  relating  thereto,  nor  shall  the 
party  or  parties  distraining  be  deemed  a  trespasser  or 
trespassers  ab  initio,  on  account  of  any  irregularity  which 
shall  afterwards  be  done  by  the  party  or  parties  distraining, 
but  the  person  or  persons  aggrieved  by  such  irregularity 
may  recover  full  satisfaction  for  the  special  damage  only  in 
an  action  upon  the  case.**  The  defendants*  attorney  gave 
a  receipt  for  the  single  costs  as  taxed,  but  without  preju- 
dice to  the  present  application  for  a  review. 


Peiersdorff  now  contended,  that  after  giving  a  notice  of 
distress  under  one  statute,  they  could  not  avail  themselves 
of  the  other.  By  giving  such  an  informal  notice  the 
plaintiff  had  been  deceived,  and  induced  to  bring  his  ac- 
tion, he  being  quite  unaware  that  the  defendants  had  such 
a  protection  as  the  one  given  by  the  other  statute.  Again 
it  was  to  be  observed,  that  the  defendants  were  only  to 
have  this  protection  in  an  action  "  upon  the  case ; " 
whereas  the  present  action  was  trespass. 


Hoggins,  in  support  of  the  rule,  contended,  that  it  did 
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that  as  this  is  an  action  of  trespass  in  its  form,  it  is  impos- 
sible on  the  present  occasion  for  the  defendants  to  say  that 
they  were  acting  under  50  Geo.  3,  as  an  action  of  trespass 
could  not  be  maintained.  I  eannot,  however,  assent  to 
that  argument.  Because  the  plaintiff  is  mistaken  in  his 
course  of  proceeding,  that  is  not  to  prevent  the  defendant 
from  saying  he  was  acting  under  the  statute.  It  cannot 
have  the  effect  of  rendering  his  past  acts  unwarranted. 
Suppose  the  plaintiff  had  brought  an  action  of  debt  on 
some  supposed  penalty ,  which  is  not  in  fact  given  by  the 
statute ;  if  the  defendants  had  really  been  acting  under 
the  statute,  would  that  form  of  action  extinguish  their 
rights?  So,  here,  the  plaintiff  brings  an  action  of  CrespasB, 
instead  of  case :  that  is  his  own  blunder,  but  it  cannot 
affect  the  rights  of  other  parties.  For  these  reasons,  I 
think  the  Master,  when  he  allowed  the  single  costs  only, 
(which  he  did  in  order  to  bring  the  question  before  the 
Court),  was  incorrect,  and  that,  therefore,  the  rule  must  be 
made  absolute. 

Rule  absolute. 


An  affidavit  of 
debt,  stating 
the  defendant 
to  be  indebted 
to  the  deponent 
*'  on  an  account 
stated  between 
them,"  is  insuf- 
i&cienL 


Hooper  v.  Vestris. 

rw*  H.  WATSON  shewed  cause  against  a  rule  nisi 
obtained  by  ArchboU,  calling  on  the  plaintiff  to  shew 
cause  why  the  bail  bond  in  this  case  should  not  be  deli- 
vered up  to  be  cancelled,  on  the  ground  of  a  defect  in  the 
affidavit  of  debt.  The  affidavit  stated  that  the  defendant 
was  indebted  to  the  plaintiff  "  for  money  found  to  be  due 
to  this  deponent  by  the  said  Eliza  Lucy  Vestris  on  an 
account  stated  between  them.*'  The  objection  was,  that 
the  affidavit  ought  to  have  alleged  *'  an  account  stated  and 
settled  by  and  between  them,"  or  "  stated  by  them."  It 
was  submitted,  however,  that  the  allegation  in  the  affidavit 
of  debt  was  sufficient.    In  the  forms  of  declarations  given 
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ratet,  and  it  was  described  in  the  notice  of  distress  served 
in  the  following  terms : — **  Take  notice,  that  by  virtue  of 
a  warrant  to  me  directed,  1  have  distrained  the  goods  and 
lAattels  in  the  annexed  schedule  specified  for  the  sum  of 
14/.  18f.  4dL,**  (this  sum  was  properly  described),  *'  for  so 
much  rate  for  pa?ing  duty  made  under  the  statute  4f8  Geo. 
$9  intituled  An  act,  &o.  due  at  Lady-day,  ISSS.**  Now  this 
was  a  misrecital  and  a  misdescription  of  the  act,  for  the 
48  Qeom  S  was  a  different  act  from  that  on  which  the  pro- 
ceeding was  really  had,  and  on  which  the  parties  acted, 
that  is»  50  Geo.  3,  c.  clxx.  1  have  observed  that  the 
precise  amount  was  truly  suted,  the  reason  of  the  distress 
was  also,  and  there  was  only  a  misrecital  and  misdescrip- 
tion of  the  act;  and  the  question  mainly  is,  whether  this 
mistake  in  the  recital  of  the  act  under  which  the  parties 
undertook  to  act,  will  preclude  me  from  taking  notice  that 
they  were  really  acting  under  the  50  Geo.  3,  c  clxx.  It 
appears  by  the  affidavits,  that  the  counsel  who  advised 
the  plaintiff  did  not  think  so;  for  they  thought,  that  if  a 
party  making  a  distress  had  good  and  tenable  grounds  for 
doing  sOy  he  might  avail  himself  of  it.  If  they  had  not 
thought  so,  they  would  not  have  recommended  the  plain- 
tiffs to  discontinue  this  action.  This  is  an  old  principle,  and 
the  Court  recognised  it  in  the  case  of  the  Governor  of  the 
Poor  of  Bristol  v.  Wait  (a),  and  I  am  therefore  not  pre- 
cluded from  looking  at  the  real  acts  of  the  parties.  Then, 
if  that  was  so,  I  am  satisfied  that  these  defendants  were  act* 
iog  under  the  statute  of  50  Geo.  3,  c  dxx. ;  and  that  they 
had  an  undoubted  authority  so  to  act.  But  it  is  next  said, 
that  under  the  64th  section  of  that  act,  where  any  distress 
is  improperly  or  informally  made  under  that  act,  the  per- 
sons making  it  are  not  to  be  considered  as  trespassers  ab 
initio,  but  that  the  persons  aggrieved  are  to  recover  full 
in  an  action  on  the  case.    Now  it  is  contended. 


1837. 


(a)  lAdoL&BlL264. 
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by  the  Judges  in  the  rules  of  Trin.  Term,  1  Will.  4,  the         1837. 
words  were  ''on  an  account  then  and  there  stated  before 
them  (a)."    If  the  allegation  were  changed  for  the  sug- 
gested one»  no  greater  certainty  would  be  attained. 

Archboldj  in  support  of  the  rule^  contended  that  all 
the  statements  made  in  this  affidavit  might  be  true,  and  yet 
not  a  farthing  be  due  from  the  defendant  to  the  plaintiiSl 
Where  there  was  so  much  uncertainty  in  the  mode  of 
alleging  the  existence  of  the  debt,  the  Court  would  not 
think  the  defendant  ought  to  be  held  to  baiL 

Coleridge,  J. — I  think  the  test  which  is  suggested  in 
support  of  the  rule  is  a  good  one  for  the  purpose  of  try- 
ing the  sufficiency  of  this  affidavit.  It  is  consistent  with 
the  statements  contained  in  it,  that  no  debt  is  really  due 
from  the  defendant  to  the  plaintiff.  I  think,  therefore, 
that  the  affidavit  is  bad.  The  rule  must,  therefore,  be 
absolute  for  delivering  up  the  bail-bond  to  be  cancelled. 

Rule  absolute  (i). 

FT.  H.  Watson  afterwards  applied  for  leave  to  arrest 
Che  defendant  a  second  time  for  the  same  debt,  but  which 
was  refused, 
(a)  Ante,  Vol.  1,  p.  113.       (6)  See  Tyler  t.  Campbell^  ante,  p.  632. 


Lewis  r.  Grimstone. 

JlmOGGINS  shewed  cause  against  a  rule  obtained  by  After  notice  of 

J.  W.  Smith,  for  setting  aside  the  service  of  the  writ,  or  J^^^^to^^'^e 

for  staying  proceedings  against  the  bail,  on  payment  of  » writ  on  the 

Deilf  MtbouffQ 

the  costs  of  the  writ.    The  capias  had  been  returnable  it  may  have 

in  the  original  action  on  the  22nd  May.    The  sheriff  re-  {jJ^LHIIirto^'ule 

turned  non  est  inventus  on  that  day.    The  pUintiff  took  ^^'^i^T^  ^ 

VOL.  y.  AAA 
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an  aisignment  of  the  bail-bond,  and  sued  out  a  writ  of 
sumanons  against  the  bail.  In  the  latter  part  of  the  day 
the  defendant  rendered,  and  notice  of  the  render  was 
served  on  the  plaintiff  in  the  evening.  The  next  morning 
the  writ  of  summons  was  served  on  the  defendant  The 
question  then  was,  whether  the  service  of  the  writ  was 
regular,  after  notice  of  the  render.  Hoggins  submitted, 
on  the  authority  of  Byrne  and  Another  v.  Agmilar  (o),  and 
Abhoi  V.  Rawley  (6),  that  the  proceedings  could  only  be 
stayed  on  payment  (^  costs. 

t7.  W.  Smith,  in  support  of  the  rule,  contended  that  the 
case  of  Bjfme  and  Another  v«  AgvUar^  was  an  authority  to 
shew  that,  after  notice  of  render,  all  proceedings  against 
the  bail  must  be  stayed,  and  any  subsequent  elep  is  irre- 
gular. In  Smith  V.  Lewie  (c),  a  decision  was  proooanoed 
in  exact  conformity  with  the  present  rule.  Tbere»  it  wis 
held  that  bail,  having  rendered  their  principal  in  tine, 
according  to  the  practice  of  the  Court,  are  entitled  to 
stay  proceedings  in  an  action  on  their  recognizance,  with- 
out costs,  though  the  plaintiff  commenced  his  action  be- 
fore he  was  served  with  the  notice  of  the  render.  The 
Court  determined,  in  the  case  of  Creewett  v«  Hem  (d), 
that  bail  having  rendered  their  principal  within  the  eight 
days  allowed  by  the  rule  of  Trinity,  1  Anne,  are  not  liable 
to  the  costs  in  an  action  on  the  recognizance,  up  to  the 
time  of  the  notice  of  render,  when  the  proceedings  were 
stayed.  The  result  of  the  cases  therefore  was,  that  the 
plaintiff  was  irregular  in  proceeding  against  the  bail  after 
notice  of  render  served,  and  that  in  such  a  case  the  Court 
would  not  allow  him  hia  costs. 


Coleridge,  J. — The  decisions  on  this  point  are  contca- 
dictoiy.   In  this,  however,  they  all  agree,  that,  after  notiec 

(a)  3  East,  306.  (c)  16  But,  168. 

(6)  3  Bos.  &  Pd.  13.  (lO  i  M.  &Sd.  742. 
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of  the  render,  the  service  of  the  writ  was  irregular.  The 
ilrst  part  of  the  rule  therefore  for  setting  aside  the  service 
of  the  writ  must  be  absolute. 

Rule  absolute  accordingly. 

Another  action  against  Wheailey  by  the  same  plaintiffi 
in  which  the  circumstances  were  similar,  was  disposed  of 
in  the  same  way. 


1837. 

LEWfl 

0. 

GamarowB. 


Fearon  r.  White. 

\^LEASB  Fmoved  for  a  rule  to  shew  cause  why  a  commis- 
sion should  not  issue  in  this  case  under  1  Will.  4,  c.  22, 
a.  4,  for  the  examination  of  witnesses  in  Scotland.  The 
appUcation  was  for  a  rule  nisi  only,  but  the  names  of  the 
examhiers  were  not  mentioned  in  the  affidavit  on  which 
the  application  was  founded. 

CoLCRiDOB,  J. — The  rule  is  not  absolute  in  the  first 
instance ;  and  the  names  of  the  examiners  may  be  men- 
tioned, when  the  matter  comes  to  be  discussed,  on  shewing 
cause  against  the  rule. 

Rule  nisi  granted  (a). 


(a)  See  Docd.  Thorn  v.PhUHjn, 
ante,  Vol.  1,  p.  56,  where  it  was 
held  by  Taunton,  J.,  that  the  name 


of  the  examiner  must  be  men- 
tioned at  the  time  of  moving  for 
the  rule  nisi. 


ft  if  nof  necet* 
sary,  on  apply- 
ing for  a  rule 
nid  under  1  W, 
4,  c.  22, 8.  4, 
for  a  commission 
to  examine  wit- 
nesses out  of  the 
jurisdiction,  to 
state  the  names 
of  the  ex- 
aminers. 


Ex  parte  Bumps  and  Others. 

JR.  r.  RICHARDS  applied  on  the  first  day  of  terra, 
on  behalf  of  several  articled  clerks,  for  an  order,  that 
the  notices  of  the  persons  on  whose  behalf  he  applied 
might  be  considered  as  having  been  delivered  into  the 
Master's  office  in  due  time.    The  necessity  of  coming 

A  A  A  2 


Under  5  Reg. 
Gen.  H.  T.  6 
W.  4,  as  to  no- 
tices of  applica- 
tions to  be  ad- 
mitted as  an  at- 
torney, Sunday 
will  reckon  as 
one  day. 


714 


CASES  IN  THE  PRACTICE  COURT,  K.  B. 


1837. 

Ex  parte 

Bumps 

and  Otben. 


to  the  Court  arose  from  a  doubt  which  existed  as  to  the 
mode  of  calculating  the  time  limited  in  5  Reg.  Gen.  H.  T. 
6  Will.  4  (a).  The  words  of  that  rule  were, ''  That  three 
days  at  least  before  the  commencement  of  the  term  next 
preceding  that  in  which  any  person  not  before  admitted 
shall  propose  to  be  admitted  an  attorney  of  either  of  the 
Courts,  he  shall  cause  to  be  delivered  at  the  Master's  or 
Prothonotaries*  office,  as  the  case  may  be,  instead  of 
affixing  the  same  on  the  walls  of  the  Courts  as  now  re- 
quired, the  usual  written  notices."  The  queatioo  was, 
whether  the  **  three**  days  mentioned  in  the  rule,  meant 
three  clear  days  or  not ;  or,  if  it  did,  then,  whether  a  Sun- 
day would  count  as  one  of  them  ?  In  the  cases  which 
formed  the  subject  of  the  present  application,  the  notices 
had  been  delivered  on  the  Thursday,  and  the  term  began 
on  the  Monday.  If  the  days  were  reckoned  clear  days, 
and  Sunday  was  calculated  as  one,  the  notices  had  been 
delivered  in  time. 


Coleridge,  J. — I  am  of  opinion  that  the  Sunday  would 
so  reckon. 

Order  accordingly. 

(a)  Ante,  VoL  4,  p.  554. 


If  the  addition 
of  Iwil,  in  an 
affidavit  of  jua- 
tification,  is 
omitted,  it  ia  a 
fiual  defect 


Bembow*s  Bail. 

MS  ALL  opposed  bail,  on  the  ground  that  the  addition  of 
the  bail  was  not  stated  in  the  affidavit  of  justification.  He 
dted  Treasurers  Bail  {a)  in  support  of  the  objection. 

Coleridge,  J. — ^That  appears  to  me  to  be  a  fatal  ob- 
jection. 

Bail  rejected. 


(a)  Ante,  Vol.  2,  p.  670. 
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Graff  v.  Willis. 

Den  MAN  WHATLEY  moved  for  a  rule  to  shew  The  feet  of  a 
cause  why  the  defendant  should  not  be  discharged  out  of  holding  the  par- 
custody,  on  the  ground  that  the  plaintiff  had  not  delivered  ^^^■"j^^^i^ 
the  particulars  of  his  demand  to  the  defendant,  pursuant  obedience  to  a 

Judge*!  order, 

to  a  Judge's  order  made  for  that  purpose.    The  defendant  is  not  a  ground 
was  thus  compelled  to  remain  in  custody,  without  any  ^^^efendillifout 
means  of  obtaining  his  liberty,  in  consequence  of  the  ^  custody. 
plaintiff  thus  capriciously  withholding  the  nature  of  his 
demand. 

Williams,  J. — ^That  is  no  ground  for  discharging  the 
defendant  out  of  custody.  If  the  plaintiff  does  not  deliver 
hia  particulars,  the  defendant  must  pursue  the  usual  course 
in  such  cases. 

Rule  refused. 


In  the  Matter  of  Whicher. 

\jrASELEE  moved  to  make  a  rule  absolute,  which  re-  When  it  i* 

quired  an  attorney  to  answer  the  matters  contained  in  the  TiSe'aiMokita* 

affidavit  on  which  the  application  was  founded.    He  pro-  »8»>n**  *"  "^ 

^  ,  *  tomey,  requir- 

duced  an  affidavit  of  service  of  the  rule  on  the  attorney,  ing  him  to  an- 

V    .  J  .  *.!_  f     ..•  iwer  the  mattert 

but  no  one  appeared  to  oppose  the  application.  {q  the  affidavit, 

and  he  does  not 

Coleridge,  J.,  (after  consulting  Mr.  Hill,  the  Clerk  of  K^;i'L""" 

the  Rules). — As  he  does  not  appear,  and  you  move  to  ^^^^ 
make  the  rule  absolute,  the  profier  course  is  to  have  him 
called  in  Court. 

The  attorney    was  accordingly  called,    but  did    not 
appear. 

Rule  absolute. 
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Doe  d«  M£S8ER*f  •  Roe. 

Ser¥ic0  oo  tu  «/*  BA  YLE  Y  applied  for  leave  to  aign  jadgBient  against 

uoant  io  pot-  the  casaal  ejector.    The  premises  in  question  were  inha- 

Ifi^Dffh^mU*  bited  in  different  parts  by  three  separate  tenants.     The 

tr«M  to  be  too  service  on  two  of  them  was  perfectly  resular.     Wkb  re- 

iUtobttean,  ^       o 

and  ilMtthe  M  spect  to  the  third,  whose  name  was  Hannah  FerriSf  the  affi- 
niSa  i»  hor  davit  on  which  he  moved  disclosed  these  facts  :-*«*The  depo- 
mi8trMs,kwfll-  h^q^  ^^^nt  to  the  premises,  and  was  answered  by  a  servant 

dent  for  a  rule  r  '  ^ 

nisi  for  judg-  of  the  tenant,  that  her  mistress  was  ill  in  bed,  and  couU 

^'casiui  not  be  seen.    The  defendant  then  explained  the  nature  of 

^''^the  name  ^^^  notice,  and  the  object  of  the  declaration,  to  the  servant, 

of  one  tenant  ii  mid  gavo  her  a  copy.    She  then  proceeded  up  stairs,  and 

improperly 

speUed  in  the  after  an  absence  of  about  five  minutes  returned,  and  in- 
anot^er!  u^is  ^"  formed  the  defendant  that  she  had  delivered  H  to  the 

immaterial  for     tenant, 
the  terrioe  on 
the  latter. 

Coleridge,  J.,  granted  a  rule  nisi  on  this  affidavit. 

J.  Bayley  then  observed  that  there  was  another  pecu- 
liarity in  the  case,  which  was,  that  the  name  of  one  of  the 
other  tenants  mentioned  in  the  notice  was  impropcriy 
spelled  in  the  copy  served  on  Hannah  Ferris.  The 
service  on  the  tenant,  whose  name  was  so  introduced,  was 
regular. 

Coleridge,  J. — In  my  opinion,  that  is  not  materisL 
The  rule  will,  therefore,  be  absolute  as  tip  the  two  tenants, 
and  nUi  as  to  Hannah  Ferris. 

1%  Rule  accordingly. 
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£x  parte  Sharps. 

TrHITMORE  shewed  cause '  against  a  rule  nisi  ob-  Where  an  attor^ 
tained  by  Humfrey^  which  called  upon  an  attorney  to  pay  "d  money^fiwm 
over  a  sum  of  211.  17*.  Irf.  received  by  him  for  his  cUent,  the  defendant  in 

"  a  causei  on  ao* 

who  was  plaintiff  in  a  cause  of  Sharpe  ▼.  Hawker.    The  count  of  hii  own 

_    *   _  _  -  ,  -     -  client,  who  b 

action  bad  been  commenced  more  than  nine  years  beiore,  piaintur,  the 
and  the  defendant  having  paid  the  debt  soon  after  its  com-  y^^^^ 
mencement  to  the  plaintiff's  attorney,  he  retained  it  in  his  oMcconnted 

,  ,  .  -  for,  will  not 

own  hands  from  that  time  down  to  the  makmg  of  the  pre*  prevent  the  te- 
sent  application.  The  lapse  of  time  since  the  cause  of  ^^  and  hiT^ 
complaint  arose  before  the  making  of  the  present  appli-  S^IJ^J**^'** 
cation  was  a  suflScient  answer  to  it.  He  cited  B»  parte  Master. 
Yeaiman  (a),  which  was  an  application  against  an  attor» 
ney  for  the  purpose  of  compelling  him  to  refund  a  sum  of 
money  to  his  client.  There,  a  period  of  thirteen  years 
bad  elapsed  between  the  time  when  the  money  came  into 
the  attorney's  hands,  and  the  time  when  the  application  was 
made.  Here,  although  only  nine  years  had  elapsed^  the 
same  principle  on  which  that  case  was  decided  would 
apply*  Mr.  Justice  Liitledalef  who  decided  that  case,  used 
these  expressions : — *'  Had  an  action  been  brought,  or  a  bill 
in  equity  filed,  the  statute  of  limitations  might  have  been 
pleaded,  unless  there  was  some  legal  reason  alleged  to  ac- 
count for  the  delay  in  bringing  the  action.  I  apprehend 
this  Court  would  not  interfere  summarily  in  a  way  analo- 
gous to  the  bringing  an  action  by  the  client,  unless  it  ap- 
pears that  he  was  not  either  a  free  man  or  in  the  power  of 
the  attorney.  This  application  might  have  been  made 
earlier,  and  no  reason  has  been  given  why  he  did  not  come 
sooner  to  the  Court.  The  statute  of  limitations  has  run 
since  this  money  was  paid,  and  therefore  I  think  this  ap- 
plication comes  too  late.     The  present  rule  must  therefore 

(a)  Ante,  Vol.  4,  p.  304. 
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1837*        be  discharged,  and  with  costs,  as  it  was  moved  with 

Ex  parte      costs."    The  principle  of  that  case  was,  that  where  the 

Shaepe.      statute  of  limitations  had  run,  the  Court  would  not  interfere 

summarily  against  an  attorney.  Here,  the  statute  had  ruD| 

and  therefore  the  present  application  must  fail. 

Humfreyf  in  support  of  the  rule,  contended,  that  the 
mere  lapse  of  time  was  not  a  sufficient  ground  for  not  re- 
ferring the  accounts  between  the  parties  to  the  Master* 
In  the  case  of  Ex  parte  Yeaiman,  thirteen  years  had 
elapsed ;  whereas  here  only  nine  years  had  passed.  Al- 
though Mr.  Justice  Liiiledale  in  that  case  referred  to 
the  fact  that  the  statute  of  limitations  had  run  before 
the  application  was  made,  it  could  not  have  been  on 
that  principle  that  he  refused  to  interfere;  for,  in 
Evans  v.  Duncombe  (a),  the  Court  intimated  an  opinion 
that  it  would  compel  an  attorney  to  perform  an  under- 
taking entered  into  by  him,  notwithstanding  it  is  void  by 
the  statute  of  frauds,  and  no  action  can  be  brought  upon 
it.  In  the  present  case,  if  the  defendant  pleaded  the 
statute  of  limitations,  the  client  might  be  deprived  of  his 
remedy,  but  that  would  not  interfere  with  the  client's 
right  to  have  the  account  examined  before  the  master.  In 
the  case  of  In  re  Paienon  (6),  the  marginal  note  was 
''  where  an  attorney  of  one  Court  gives  an  undertaking  as 
an  attorney  for  a  debt  and  costs  in  an  action  in  another, 
the  Court  of  which  he  is  an  attorney  will  compel  bran  to 
fulfil  his  undertaking,  though  void  by  the  statute  of 
frauds.'*  That  case  was  decided  on  the  authority  of  *'  Im 
re  GreaveM  (c),"  which  was  to  the  same  effect:  the  Court 
observing  in  that  case :  "  An  attorney  is  cognisant  of  the 
law  ;  and  if  he  gives  an  undertaking  which  be  must  know 
to  be  void,  he  shall  not  be  allowed  to  take  advantage  of 
his  own  wrong,  and  say  that  the  undertaking  cannot  be 
enforced."   Under  these  circumstances,  therefore,  nothing 

(a)  I  Cr.  &  J.  372.  (6)  Ante,  Vol.  1,  p.  468. 

(c)  1  Cr.  &  J.  374,  n. 
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had  been  shewn,  which  at  all  excused  the  attorney  from         1837- 
submitting  the  accounts  between  himself  and  his  client  to       ^^ 
the  inspection  of  the  Master.  Sharfe. 

CoLERiDGB,  J. — I  do  not  think  it  was  laid  down  by 
Mr.  Justice  Litiledalet  in  the  case  of  Ex  parte  Yeatman, 
that  he  would  not  interfere,  merely  because  the  period 
priBscribed  by  the  statute  of  limitations  had  elapsed.  He 
only  considered  that  fact  as  guiding  him  in  determining 
whether  he  would  exercise  his  summary  jurisdiction  in 
compelling  the  attorney  to  account.  The  question  is, 
whether  the  lapse  of  time  in  this  case  is  such  that  an  at- 
torney ought  not  to  be  called  on  summarily  to  let  the  ac- 
counts between  himself  and  his  client  be  inquired  into. 
I  should  have  wished  a  reason  on  the  one  side  why  an 
account  had  not  been  called  for  before,  and  why,  on  the 
other  side,  in  consequence  of  the  delay,  justice  could  not 
be  done.  It  appears  by  the  affidavits,  that  he  had  re- 
ceived a  sum  of  money  from  a  person  whom  his  client  had 
instructed  him  to  sue.  His  duty  there  was  to  tax  his 
costs,  and  pay  over  the  balance  to  his  client.  This,  how- 
ever, he  has  not  done.  The  case  is  different  from  that  of 
Ex  parte  Yeatmaut  for  there,  the  money  was  voluntarily 
paid  by  the  client  to  his  attorney,  under  a  particular 
arrangement,  and  then  the  client  allowed  the  period  of 
thirteen  years  to  elapse  without  requiring  any  account  of 
that  money*  But  here,  the  attorney  has  neglected  the 
performance  of  his  duty,  and  has  not  given  any  reason 
for  that  neglect*  I  think  that,'under  these  circumstances, 
the  application  on  the  part  of  the  client  is  not  barred 
merely  by  the  lapse  of  time.  I  think  that  justice  will  be 
best  done  by  referring  the  matter  generally  to  the  Master, 
without  any  restriction  as  to  the  statute  of  limitations, 
and  I  do  not  think  that  he  will  consider  himself  bound 
by  that  statute,  so  as  to  prevent  him  from  going  into  the 
whole  inquiry. 

Rule  absolute  accordingly. 
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In  order  to  ob- 
tMln  Judgment 
against  the  ca- 
•nal  ejector,  it 
b  necessary 
tliat  a  sendee 
should  be  sheirn 
on  the  "  tenant 
in  possession;*' 
a  sendee  on  the 
last  person  in 
possession  b  in* 
sufficient,  al- 
though there 
may  be  a  diffi- 
culty in  ascer- 
taining who  b 
the  tenant  in 


Doe  d,  FiusBa  tx  Rob. 

j\.  CLARK  moved  for  judgment  against  the  casual 
ejector.  There  was  some  diflScuIty  in  ascertaining  who 
was  the  tenant  in  possession  of  the  premises  sought  to  be 
recovered.  The  affidayit»  therefore,  swore  to  a  service  of 
the  declaration  on  the  person  kst  in  possession.  This, 
under  the  circumstances,  the  Court  would  think  sufficient 

Coleridge,  J. — ^The  practice  always  is  to  require  the 
person  making  the  affidavit  of  service  to  swear  that  the 
''  tenant  in  possession  "  has  been  served.  Without  such 
an  affidavit,  you  cannot  have  your  rule.  Either  there  is  a 
tenant  in  possession,  or  there  is  not.  If  there  is,  you  mutt 
swear  to  a  service  on  him.  If  there  is  not,  you  must  adopt 
a  different  course. 

Rule  refused. 


Where  a  plain- 
tiff's attorney 
accidentally 
giTes  credit  in 
hb  particulars 
for  a  sum  of 
money,  which 
the  defendant 
sets  up  as  a 
cross  demand, 
the  court  will 
allow  the  parti- 
cubrs  to  be 
amended  on 
terms. 


Preston  v.  Wuiteheart. 

jK.  F.  RICHARDS  shewed  cause  against  a  rule  nisi,  ob> 
tained  hy  Henderson  ^calling  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  amend  the  parti* 
culars  of  the  plaintiff's  demand,  which  had  been  deltreied. 
It  appeared  from  the  affidavits,  that  an  account  had  beei 
delivered  by  the  defendant  of  certain  claims,  which  be  al- 
leged himself  to  have  upon  the  plaintiff,  to  the  attorney  of 
the  latter.  When  the  plaintiff's  attorney  made  out  the 
particulars  of  his  client's  demand,  the  daim  set  up  by  the 
defendant  was,  by  mistake,  introduced  into  thenia  givii^ 
credit  for  that  sum.  It  was  now  sought  to  amend  the  par- 
ticulars by  striking  that  sum  out.  An  order  for  that  pur- 
pose had  been  applied  for  to  a  Judge  at  Chambers,  and 
refused.     R.  V.Richards  contended,  however,  that  the 
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plaintiff  was  bound  by  his  particulars,  and  that,  although 
the  sum  claimed  by  the  defendant  against  the  plaintiff      pukiton 
might  have  unintentionally  been  admitted  in  the  particular,  «• 

it  was  a  just  demand  by  the  defendant. 

Henderson^  in  support  of  the  rule,  submitted  that  the 
mistake  accidentally  made  in  the  particulars  ought  not  thus 
to  bind  the  plaintiff. 

Coleridge,  J. — The  present  rule  may  be  made  abso- 
lute, the  defendant  having  fourteen  days  time  to  plead, 
after  the  amended  particulars  shall  be  delivered. 

Rule  absolute  accordingly. 


HoDD  V.  Langridoe. 

JlEACOCK  shewed  cause  against  a  rule  obtained  by  If  a  defective 
Heaion,  calling  on  the  plaintiff  to  shew  cause  why  the  ^pf^^,  h^^ed 
defendant  should  not  be  discharged  out  of  the  custody  of  ^^^q^^^ 
the  sheriff  of  Surrey,  on  the  ground  of  the  plain tiff*s  name  presume,  that  a 
being  omitted  in  the  copy  of  the  writ  of  capias  served  on  was  deiiTered  to 
him  at  the  time  of  arrest.  He  objected  that  the  affidavit  Ih^foJ^lty 
on  which  the  application  was  founded  did  not  shew  any  ?®'  f®*???'^ 

'^'^  ,  •'    for  the  defend- 

connexion  between  the  defective  copy  served  on  the  de-  ant  to  skew,  that 
fendant  and  the  plaintiff;  for,  it  did  not  appear  that  a  de-  deUvmiby^ 
fective  copy  of  the  process  had  been  served  by  the  plain-  Jj^^^***** 
tiff  himself  on  the  defendant,  or  by  the  sheriff  at  the 
instance  of  the  plaintiff.     He  might  have  been  arrested 
regularly,  and  served  regularly  by  the  plaintiff  as  far  as 
he  was  concerned,  by  delivering  a  regular  copy  to  the 
sheriff. 

Coleridge,  J. — I  think  the  defendant  has  done  enough 
to  call  on  the  plaintiff  for  an  answer.     I  cannot  presume 
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1837.         that  the  sheriff  is  wrong.     It  was  the  plaintiff's  duty  to 
"    '  deliver  a  true  copy  to  the  sheriff,  and  I  am  to  presums 

V.  that  he  received  it,  and  served  it  regularly.    I  cannot 

presume,  that,  having  received  a  correct  copy,  he  served 
a  defective  one.  Unless  an  answer  is  given  to  the  appli- 
cation in  point  of  fact,  the  present  rule  must  be  made 
absolute  with  costs. 

Rule  absolute,  with  costs. 


Ex  parte  Foundling  Hospital. 

Where  an  io-  JtiODKIN  moved  for  a  rule  to  shew  cause  why  a  writ  of 
mSnttM^did'''*'  mandamus  should  not  be  issued  to  the  directors  of  the 
wu  deserted  at   poor  of  the  parish  of  St.  Paucras,  commandincr  them  to 

the  door  of  the      ^  . 

Foundling  Hot-  receive  a  certain  male  child  under  the  age  of  two  months, 
LwN/aVriTof  ^"^  whose  name  was  unknown,  on  the  facts  disclosed  in 
roandamui^^^  aflSdavits  ou  which  the  application  was  founded.  They 
to  the  directon  stated  that  a  woman  came  to  the  hospital  door,  and  after 
Uie  parish' con-  inquiring  of  the  porter  for  the  treasurer,  she  delivered  to 
imUct^oom-  ^*"^  ^  bundle,  with  directions  to  him  him  to  have  it  car- 
manding  them    f  Jed  to  the  treasurer.    The  porter  took  the  bundle,  laid 

to  receive  the 

child,  although  it  down,  and  sent  to  seek  for  some  one  who  might  take  it 
was  made  at^the  as  directed.    A  few  minutes  after,  the  bundle  being  ob- 

instance  of  a  gerved  to  move,  it  was  examined,  and  discovered  to  coo- 
stranger,  who         ^  ' 

took  care  ofUie  tain  a  male  child,  whose  age  did  certainly  not  exceed  two 
mane  motives,     months.     Search  and  inquiry  were  immediately  made  for 

the  woman,  but  she  had  gone  away,  and  could  be  dis* 
covered  nowhere.  Out  of  humanity,  a  nurse  and  other 
necessaries  were  supplied  at  the  instance  of  the  treasurer. 
Application  was  subsequently  made  to  the  directors  of  the 
poor  of  the  parish,  acting  under  a  local  act,  who  refined 
to  take  the  child.  The  application  was  repeated,  but 
they  persisted  in  their  refusal,  and  expressed  their  wil- 
lingness to  try  the  question  as  to  their  liability.    Undtr 


HosriTAL. 
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these  circumstances  the  present  application  was  madci  in 
order  to  compel  them  to  receive  the  child,  as,  without  the       „ 

^      ^  '       '  Ex  parte 

mere  charitable  interference  of  the  treasurer  of  the  hos-     Foundling 
pital,  it  must  certainly  perish. 

Coleridge,  J. — I  will  take  the  case  into  my  considera- 
tion, and  give  my  opinion  in  a  few  days. 

Cur.  adv.  Tult. 

Coleridge,  J. — I  have  consulted  the  other  Judges, 
and  we  are  of  opinion  that  it  is  much  too  doubtful  a  case 
for  the  Court  to  abstain  from  interfering.  The  writ  of 
mandamus  must  go  at  once,  without  the  preliminary  pro- 
ceedings of  granting  a  rule,  and  shewing  cause  against  it. 

Rule  accordingly. 


Frank  v.  James* 

JLhOMAS  moved  for  a  rule  to  shew  cause  why  the  iibnoobfee- 
defendant  in  this  case  should  not  be  discharged  out  of  ^^i^^ \tli\\ it 
custody,  on  the  ground  of  a  defect  in  the  writ  of  capias  ^^J^J^^* 
on  which  he  had  been  arrested.    The  objection  was,  that  "  ^«  Cutie  of 
it  was  directed  ''To  the  Constable  of  the  Castle  of  Dover,**  of"  Dorer 
mstead  of  "  To  the  Constable  of  Dover  Castle,**  as  was  S^*]^U'J!ii"to 
directed  by  the  form  contained  in  the  schedule  to  the  the  Uniformity 

•'  mi        i»  •  ofProceis  Act. 

Uniformity  of  Process  Act.  The  forms  given  by  the 
statute  had  always  been  required  by  the  Courts  to  be 
strictly  pursued. 

Coleridge,  J. — I  think  that  is  no  objection  to  the  writ, 
so  as  to  authorize  his  being  discharged  out  of  custody* 

Rule  refused. 
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SowTER  V.  Hitchcock. 

In  an  aedon  of  JtC.  V.  RICHARDS  shewed  cause  against  a  rule  nbi 
awig^ee^ofV  *  obtained  by  Hoggins,  requiring  the  plaintiff  to  shew  cause 
leaw,  for  non-    ^jiy  "j^q  ahould  Dot  give  further  and  better  particulan. 

payment  of  rent       ^ ''  ^  ^* 

and  non-repair,  with  suHis  and  dates  attached.  It  was  an  action  of  debt 
not  compel  the  hy  the  assignee  of  a  lease  against  the  tenant  for  breach  of 
particdLra  with  cov®'^*^"'  ^^  non-payment  of  rent,  and  non-repair.  The 
inma  and  dates,  particulars  which  had  been  already  given,  stated  gene- 
rally the  causes  of  action,  but  without  dates  or  sums.  It 
did  not  appear  from  the  affidavits,  how  long  the  tenant 
had  been  in  possession  of  the  premises  in  question ;  and 
there  was  no  power  for  the  landlord  to  enter  and  examine 
the  premises.  Under  these  circumstances,  the  Court 
would  hardly  think  it  right  that  the  plaintiff  sheold  be 
compelled  to  give  a  more  full  particular  of  the  grounds  of 
his  action.  The  object  of  granting  particulars,  was  to 
inform  the  defendant  of  the  nature  of  the  claim  which  the 
plaintiff  set  up  against  him.  In  the  present  instance,  the 
defendant  must  be  perfectly  aware  of  the  amount  of  rent 
due  from  him  to  his  landlord,  as  well  as  the  extent  of  non- 
repair in  which  the  premises  w«re  left.  The  fdnnfiff 
being  only  an  assignee  of  the  leaae,  and  the  defendant 
having  been  in  possession  long  before  the  aaaignment  wm 
executed,  he  was  better  aware  of  the  grounds  on  which 
the  plaintiff  proceeded  than  the  plaintiff  himaelf  could  be. 
The  present  was  not  like  a  case  in  whidi  a  landlord  aovgbt 
to  enforce  a  forfeiture,  in  consequenoe  of  the  non-perf(ffm- 
anee  of  covenants.  It  was  submitted,  that,  under  tiMse 
circumstances,  there  was  no  pretence  for  granting  this 
application. 

HogginSf  in  support  of  the  rule,  cited  the  case  of  Doe 
d.  Birch  v.  Phillips  (a).    That  was  an  action  of  ejectment 

(a)  6T.R.697. 
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for  a  forfeiture  of  a  lease^  and  the  defendant  applied  to 
the  Court  to  compel  the  lessor  of  the  plaintiff  to  give  a       sowtbr 
particular  of  the  covenantSj  breaches,  times  when.  Sec,  on  «• 

which  he  meant  to  insist,  that  the  defendant  had  forfeited 
the  leasCj  and  that  he  should  not  be  permitted  to  give 
evidence  on  the  trial  of  any  thing  not  contained  in  those 
particulars.  There,  the  Court,  thinking  that  the  applica- 
tion in  its  full  extent  was  highly  reasonable,  made  the 
rule  absolute.  This  case,  it  was  contended,  furnished  a 
direct  authority  in  support  of  the  present  application. 

Coleridge,  J. — I  think  that  case  is  distinguishable 
from  the  present.  That  case  has,  in  fact,  no  bearing  on 
this.  Nothing  is  more  distinct  than  the  case  in  which  a 
landlord  seeks  to  take  advantage  of  a  forfeiture  against 
his  tenant,  and  that  in  which  he  sues  merely  for  a  breach 
of  covenant.  As  to  this  particular  application,  the  plain- 
.tiff  does  not  seem  to  know  more  than  the  defendant. 
There  is  no  reason  for  supposing,  therefore,  that,  if  the 
application  were  granted,  any  better  particitlars  could 
be  given  by  the  plaintiff.  If  it  should  be  said  that  the 
plaintiff  may  suggest  breaches  instead  of  assigning  them, 
and  that  thus  the  plaintiff  may  be  placed  in  a  situation  of 
difficulty,  the  defendant  may  then  go  before  a  Judge  at 
Chambers,  who  will  see  what  is  right  to  be  done.  The 
present  rule  must  therefore  be  discharged. 

Rule  discharged. 
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If  t  defbidant, 
deiiroui  of  being 
remotcd  by  a 
habeas  corpof 
from  the  Fleet 
to  the  King's 
Bench  Prison» 
pays  a  fee  pro- 
perly doe  from 
the  plaintiff  to 


the  custody  of 
the  latter,  ha 
cannot  after- 
wards summa- 
rily compel  the 
plaintiff  to  re- 
fanburse  him. 


Burt  t;.  Bryant. 

C/*  C.  JONES  shewed  cause  against  a  rale  obtained  ^ 
Humfrey,  calling  on  the  plaintiff  and  his  attorney  to  ihe# 
cause  why  they  should  not  return  the  commitment  fte 
paid  by  the  defendant  to  the  Warden  of  the  Fleet.  It 
appeared  from  the  affidavits  that  the  defendant  had  beea 
for  a  considerable  time  a  prisoner  in  the  custody  of  ikik 
t^^^lio    Marshal  of  the  King's  Bench.    Whfle  in  such  oisliMly; 

the  plaintiff  in  the  present  case  signed  a  judgmcfaf  agafaiHI 
him  in  the  Court  of  Exchequer.    He  was  accordingly  le^ 
moved  by  habeas  corpus  into  that  court,  for  the  porpdse 
of  being    charged    in   execution.      Being  so   charged, 
he  was  committed  to  the  Fleet  Prison.    When  taken 
there,  the  plaintiff  omitted  to  pay  the  commitment  fee  \A 
the  Warden.  Subsequently,  the  defendant  obtained  a  writ 
of  habeas  corpus  for  the  purpose  of  removing  himaeif 
back  to  the  King's  Bench  Prison.  The  Warden  then,  pre* 
yious  to  his  removal,  required  him  to  pay  the  commttnent 
fee.     The 'defendant  accordingly  paid  the  fee^  and  was 
then  taken  to  the  King's  Bench  Prison.    The  olgeet  of 
the  application  was,  that  this  fee  might  be  repaid  dlhar 
by  the  plaintiff  or  his  attorney,  to  the  defendant^  aa  it 
was  the  duty  of  the  plaintiff  to  pay  it  on  charging  the 
defendant  in  execution.    Even  supposing  the  plaintiff  to 
have  been  bound  to  pay  that  fee,  the  defendant  had  ia 
his  own  wrong  paid  it,  for,  he  was  not  bound  to  pay  k. 
The  Warden  could  have  no  right  to  enforce  payment  by 
keeping  the  defendant  in  custody,  and,  if  he  had  attenpi* 
ed  so  to  do,  the  defendant  might  have  applied  to  tho 
Court  to  enforce  obedience  to  the  writ  of  habeas  congm^ 
No  authority  could  be  shewn  for  the  present  application, 
and  therefore  the  rule  ought  to  be  discharged. 

Humfreyt  in  support  of  the  rule,  contended  that  die 
constant  and  regular  practice  was,  that  the  party  commit- 
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ting  the  defendant  should  pay  the  warden's  fee;  conse-  1837* 
quently  the  payment  by  the  defendant  was  to  the  use  of 
the  plaiotiffy  and  he  ought  therefore  to  be  compelled  to 
repay  it  to  the  defendant.  As  to  the  argument,  that  the 
defendant  had  paid  it  in  his  own  wrong,  it  was  to  be  re- 
membered that  the  defendant  was  a  prisoner,  and  must 
of  coarse  remain  in  the  custody  of  the  warden,  until  the 
fee  was  paid.  Under  such  circumstances,  it  was  much 
more  convenient  that  the  defendant  should  pay  the  fee, 
and  afterwards  obtain  reimbursement  from  the  plaintifT, 
than  that  he  should  be  compelled  to  contest  the  matter 
with  the  warden. 

• 

C!oLBRiDOE,  J. — I  am  of  opinion  that  this  rule  cannot 
be  made  absolute.  It  cannot  be  supported  without  assert- 
ing and  admitting  that  it  was  the  plaintiff's  duty  to  pay 
this  fee.  If  it  was  the  plaintiff's  duty  to  pay  it,  what 
right  had  the  warden  to  ask  the  defendant  for  it,  and  why 
did  the  latter  pay  it?  He  ought  not  to  have  paid  it,  but 
should  have  called  upon  the  warden  to  obey  the  order  of 
the  Court,  which  it  would  have  compelled  him  to  do,  and 
would  not  have  allowed  as  an  excuse,  for  disobedience  to 
that  order,  that  some  other  person  had  not  paid  a  fee 
which  it  was  his  duty  to  have  paid  on  some  previous  oc- 
casion. It  would  have  been  much  better  for  him  to  have 
applied  to  the  Court  for  a  rule  calling  on  the  warden  to 
obey  the  writ,  than  to  have  paid  the  fee  first,  and  then  have 
come  to  the  Court  to  endeavour  to  make  the  plaintiff  re- 
imburse him.  It  is  much  better  that  parties  should  pro- 
ceed in  a  straightforward  and  usual  way.  The  present 
rule  must  therefore  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


VOL.  V.  BBS  D.  p.  c. 


w^MRk^"  ^  imuh  who  were  defendants 

■JSrSi*     ''"'*  ***  indiclment.    Tlie  rule 

ffdniAMil      dadog  tbe  certificate  of  two  i 

a«l«ift  i^  1m3  been  put  into  good  repair, 

itoida-    R.  V.  Richards  sv\}m\t\ 

fBesdon  was  premature,  becai 

ewtk  «M  in  the  month  of  May 

pOftnnlty  had  not  been  afford* 

quately  to  ascertain,  whether  tl 

clemencies  of  winter.    It  might 

was  in  good  order  in  the  montl 

means  in  a  6t  comlition  to  go  t 


1^1 


'Qrgaoes,  in  support  of  the  ri 
10  magistrates  giving  a  cert 
Impair  in  which  tlie  road  was, 
habitants  to  be  discharged  fro: 
against  them. 

^^B&ASBiDGE,  J.,  (after  cons 
^^nhB  Crown-Office). — In  two  < 
^SwtXeRD)  1  have  already  de 
Sn?Me«ent,  under  such  circui 
I"*'  '   '  ■■    At  sessions  the  prac 
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that  may  mean  that  the  road  was  then  in  repair,  and  likely  1837. 

to  continue  so  during  the  summer  only.     The  present  rule  " 

must  therefore  be  discharged.  v. 

n    1      1-     1             i  iDbftbiUfitsof 

Rule  discharged.  Witnbt. 


Ward  ©.  Greoo. 

Ct.  T.  white  moved  for  a  rule  to  shew  cause  why  the  When  a  writ 
attorney  of  the  plaintiff  in  this  case  should  not  pay  the  pJJ^^^^ 
costs  of  taxation,  more  than  one-sixth  having  been  taxed  ?t^*  ^:, 

H.  T.  2  WilL  4^ 

off  by  the  Master.     The  facts  on  which  he  founded  his  with  a  certain 

T     i.'  «.u  T^u  •*.    •  1    •       -.1.  amount  of  debt 

appucation  were  these: — Ihe  wnt   issued  m   the  case  andcotts, and 
had  been  endorsed,  according  to  the  2  Reg.  Gen.  H.  T.  2  togethTr^^wlui 
Will.  4  (a),  and  5  Reg.  Gen.  M.  T.  3  Will.  4  (6),  with  «#.  moJ^,  was 
the  plaintiff's  claim  for  debt  and  costs.     The  former  was  four  days  pre- 
stated  to  be  5L  7s.  8rf.,  and  the  latter  21.  2s.    Within  the  '^^^\^^JL 
four  days  prescribed  by  the  rule  the  defendant's  attorney  ^*j.«n  one-dxth 
paid  both  sums  to  the  plaintiff's  attorney,  as  well  as  a  including  the 
sum  of  5s.,  which  the  latter  demanded.     A  receipt  for  both  allowed  on  ~ 
sums  was  civen,  and  an  order  afterwards  obtained  to  tax  'i*Ji*°"'r". . . 

^  '  Held,  not  within 

the  claim.    On  taxation,  the  Master  took  off  ten  shillings*  ^^^  rule,  and 

mi         t  .  n    \  !•       •  1  therefore  the 

The  object  of  the  present  appucation  was,  that  as  more  defendant  wai 
than  a  sixth  had  been  taken  off  the  bill,  the  attorney  should  ^  the^u  of 
be  compelled  to  pay  the  costs  of  taxation,  pursuant  to  the  **«»tion  under 
rule  of  court.   If  the  five  shillings  were  reckoned  as  part  of 
the  claim,  more  than  a  sixth  had  been  taken  off.   If  it  were 
not  considered  as  part  of  the  bill,  then  one-sixth  had  not 
been  taken  off.  It  ought,  however,  to  be  considered  as  part 
of  the  bill.    Under  the  latter  clause  in  the  rule,  therefore, 
the  payment  having  been  made  within  four  days  from  the 
service,  the  defendant  was  entitled  to  the  costs  of  taxation. 

Coleridge,  J. — There  was  no  necessity  to  pay  the  five 
shillings,  for  the  plaintiff  would  have  proceeded  at  his 

(a)  Ante,  Vol.  1,  p.  198.  (b)  Ante,  Vol  I,  p.  471. 
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1837'         peril,  after  the  payment  of  the  debt  and  costs  claimed  by 
«^^  the  indorsement  on  the  process.     I  think  the  meaning  of 

V.  the  clause  in  the  rule  is  merely,  that  the  defendant  may 

have  the  costs  taxed  notwithstanding  such  payment 
That  of  course  means  the  costs  indorsed  on  the  writ.  This, 
therefore,  does  not  seem  to  me  a  case  within  the  meaning 
of  the  rule  ;  and  it  was  the  defendant's  own  fault  in  paymg 
it,  as  there  was  no  necessity  for  his  so  doing.  I  do  not 
say  that  the  defendant  may  not  have  redress  in  some  other 
way. 

G.  71  FF%t/e  submitted  that,  although  it  might  not  be 
within  the  exact  letter  of  the  rule,  the  case  must  be  con- 
sidered within  its  spirit. 

Coleridge,  J. — It  appears  to  me,  that  it  is  not  a  case 
within  the  rule,  and  I  am  not  aware  of  any  power  which 
the  Court  possesses  to  extend  it. 

Rule  refused. 
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IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


PrICUARD  9.  M ACGILL.  1837. 

JJEBT  for  horse  meat^  the  use  and  hire  of  horses^  goods  it  b  not  neces- 
sold,  and  money  due  on  an  account  stated*  Plea,  nun-  togiVeVcounty 
quam  indebitatus.    The  case  was  tried  before  the  under-  ^""^  jurfidic- 

^  tion,  that  the 

sheriff  of  Middlesex,  when  a  verdict  was  found  for  the  jMnHff  thouid 
plaintiff  for  ILlSs,     Thomas  having  obtained  a  rule  to  the  county. 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs  under 
the  23  Geo.  2,   c.  33,  (The  Middlesex  County  Court 
Act)- 

Ogle  shewed  cause. — The  affidavit  upon  which  the 
rule  was  obtained  does  not  state  that  the  plaintiff  resides 
within  the  jurisdiction  of  the  County  Court.  That  is  ne- 
cessary, to  bring  the  case  within  the  act.  The  first  section 
of  the  act  enables  the  suitors  of  the  Court  to  proceed  in  a 
summary  way  where  the  debt  or  damages  shall  not  amount 
to  40^.,  and  to  examine  the  plaintiff  or  defendant  upon 
oath.  By  the  fourth  section  no  person  is  liable  to  be  sum- 
moned to  the  Court,  except  such  as  were  liable  to  be  sum- 
moned before  the  act  was  made,  and  the  Court  is  not  to 
determine  any  cause  other  than  such  as  might  have  been 
held  by  plaint  before  the  making  of  the  act.  The  sixth 
section  enables  the  county  clerk  to  issue  a  precept  which 
shall  have  the  same  effect  as  a  writ  of  fieri  facias  in 
the  superior  courts.  It  clearly  appears,  from  these  sec- 
tions, that  the  Court  has  no  jurisdiction^  unless  the  plaintiff 
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18d7.        also  resides  within  the  county.    The  case  which  decided 
that  the  defendant  must  reside  within  the  county  is  of  re- 

PRICHARD  ^ 

V-  cent  date ;  Tubb  v.  Woodward  (a).   [Alderson,  B. — Unless 

the  defendant  reside  within  the  county  the  plaintiff  cannot 
bring  him  before  the  Court  at  ally  but  there  is  a  distinction 
between  a  jurisdiction  in  invitum  and  a  jurisdiction  over  a 
person  who  comes  to  ask  for  it.]  There  is  no  authority  to 
be  found  which  decides  that  it  is  not  necessary  that  the 
plaintiff  should  reside  within  the  county^  and  it  would  seem 
from  the  cases  respecting  defendants,  that  it  is  necessary; 
Webb  V.  Brown  (b),  and  DiUamore  v.  Capon  (c).  There 
was  another  objection,  arising  upon  the  nineteenth  section, 
which  deprives  the  plaintiff  of  costs,  and  gives  the  defen- 
dant double  costs  in  cases  within  the  act,  unless  the  judge 
should  certify  that  the  freehold  or  title  to  land,  or  that 
an  act  of  bankruptcy,  principally  came  in  question.  It 
bad  been  decided  that  the  sheriff  who  tries  a  cause  under 
a  writ  of  trial  was  not  a  judge  within  that  act.  [Parke^ 
B. — If  this  case  is  of  that  description,  you  ought  to  ha?e 
shewn  that  cause  before  the  judge  who  granted  the  writ 
of  triaL] 

Thonuut  in  support  of  the  rule,  was  stopped  by  the 
Court 

Parke,  B. — I  am  clearly  of  opinion  it  was  never  m- 
tended  the  plaintiff  should  reside  within  the  limits  of  the 
county  to  give  the  Court  jurisdiction.  All  the  books  say 
isj  that  the  cause  of  action  must  arise,  and  the  defendant 
reside,  within  the  jurisdiction  of  the  Court.  At  common 
law  this  was  a  matter  which  could  be  tried  at  the  County 
Court,  and  the  23  Geo.  2  does  not  impose  the  necessity 
of  the  plaintiff  residing  there,  but  merely  gives  the  Court 


(fl)  6  T.  R.  176.  (*)  6  T.  R.  635. 

(c)  1  BiDg.  338 ;  S.  C,  8  Moore,  429. 
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a  power  of  examining  either  party  by  a  process  which  does        1837. 
not  extend  beyond  the  Hmits  of  the  Court.    That  provi*     pochard 
fioil  does  not  make  it  necessary  that  the  plaintiff  should  «• 

reside  within  the  jurisdiction  of  the  Court.  This  opinion 
is  confirmed  by  the  19th  section,  relating  to  costs, 
which  merely  requires  that  the  defendant  shall  reside  in 
the  county.  With  respect  to  the  other  objection,  the  case 
of  Jones  V.  Bond  (a)  is  decisive. 

Aldbrson,  B. — ^You  cannot  read  the  19th  section 
without  perceiving  that  it  is  the  defendant  alone  who  is 
required  to  reside  within  the  jurbdiction  of  the  Court. 

Rule  absolute, 
(a)  Ante,  p.  455. 


Aldridoe  v.  Bullsr. 
JlRICE  moved  to  set  aside  a  writ  of  habeas  corpus  to  In  ^ay*  ^836, 

the  defendant 

bring  up  the  plaintiff  in  order  to  charge  him  in  execution,  was  outlawed, 
on  the  ground,  that  the  defendant  was  an  outlaw.  It  ap-  pebrwyfoi- 
peared  that  the  outlawry  had  taken  place  in  May,  1836,  jo^ng,  obtained 

^  ''  r  ^  ^ '  '  judgment  at  in 

and,  in  February,  1837,  the  defendant  obtained  judgment  caaeofanon- 
against  the  plaintiff  as  in  case  of  a  nonsuit,  and  for  the  costs  he  obtained  a  ' 
upon  that  judgment,  he  now  sought  to  charge  the  plaintiff  J^'|Jjar^*the* 

in  execution*    The  writ  of  habeas  corpus  had  issued  in  plaintiff  in  exe- 
cution for  the 

March  last.  coats  of  that 

Judgment;  and 
the  present  rute 

J,  W.  Smith  shewed  cause. — ^The  application   is  too  ^^  mov^^  on 

,  .  the  29th  April: 

late.    Judgment  was  obtained  in  February,  and  the  pre-  ^ffeid,  that 
sent  rule  was  not  moved  for  until  the  S9th  of  April,  the  wu^asuffident 
writ  of  habeas  having  issued  in  March.  «'°?"*^  ^'»' 

°  setting  aside 

the  writ,  and 

Lord  Abinger,  C.  B.— The  habeas  corpus  is  a  process  Hon  wm  wfSo 
to  enforce  the  ckim  of  the  defendant.    The  plaintiff  must  i*t*- 


rule  of  law  wliicli  prevents  ii  )) 
outlawry  from  nppcnring  in  ecu 
extend  to  a  iU-fciul;int.  [Parh 
cluiin  for  costs,  U  liu  imt  acting  a: 
fjer,  C.  B. — Su]i|i(i.sii  he  had  bi 
judgment?]  In  that  case  the  pi: 
the  outlawry  in  abatement,  and 
obliged  to  httve  pkailcd  within  f 
If  forfeited  to  tlie  crown  it  miglit 
the  present  case  the  judgment  wi 
lawry,  and  could  thcrcfurc  unly  i 
In  Vincr's  Abridgement  {a),  it  i 
not  ascertained  at  the  time  of  the 
to  the  crown.  And  the  same  h^i 
Scroggt  (fi),  mid  in  an  Anouyii. 
As  there  is  a  rctnedy  by  audita  q 
exercise  its  e<juitable  jurisdiction 
Blake  (d).  [Parke,  IJ.— There 
(juerela;  the  form  of  the  writ 
dentis.] 

Lord  Abinglr,  C.  1>. — The  p 
more  so.  This  \>>  a  process  hy  u 
to  obtain  a  remedy  upon  hU  ju<1 


TRINITY  TBRM,  7  WILL.  lY.  7S5 

cution.  He  is  thus  making  use  of  the  authority  and  pro- 
cess of  a  court  of  justice,  in  order  to  enforce  his  claim. 
This  an  outlaw  cannot  do,  and  unless  the  outlawry  is  re-  «• 

▼ersed,  it  is  clear  we  ought  not  to  assist  him. 

Parks,  B. — At  first  I  doubted  whether  the  application 
was  in  sufficient  time,  but  I  think  any  time  before  the 
judgment  is  acted  upon  is  sufficient. 

Rule  absolute. 


Field  9.  Smith  the  younger. 

vFN  the  18th  of  January  a  writ  of  fieri  facias  issued,  di-  Where  the  ahe- 
rected  to  the  sheriff  of  Shropshire,  under  which  he  levied  le^wednoOca 
on  the  27th  of  January.  On  the  gist  of  February  the  J^Vhl/J"" 
sheriff  was  ordered  to  return  the  writ,  and  on  the  Ist  of  ti^ioned  for  hit 
March  he  returned  that  he  iiad  levied  of  the  goods  and  the  inaoivent 
chattels  of  the  defendant  W.  Os.  Id.  A  rule  having  been  ^t^r^t^y^ 
obtained  by  Hance,  calling  on  the  sheriff  to  pay  to  the  •«i««n^y  ot- 

,../«,  1      .    r  dered  to  return 

plamtin  the  amount  levied,  the  writ,  re- 

turned that  he 
had  levied  to  a 

W.  H.  Watson  shewed  cause.— On  the  4th  of  February  certain  amount: 

7    — H§ld,  that  he 

the  sheriff  received  notice  that  the  defendant  had  peti-  was  oonduded 
tioned  for  his  discharge  under  the  Insolvent  Debtors*  Act  ^Qd  thaTthe"* 
on  the  25th  of  November  previously,  and  upon  the  8th  of  Sl^^'^ 
April  the  defendant  was  discharged.     At  the  time,  there-  «»wer  to  a 

,  ^  rule  calling  on 

fore,  that  the  sheriff  made  his  return,  the  defendant  had  a  him  to  pay  over 
defeasible  title  to  the  goods,  which  was  defeated  by  his  ^^  amount 
subsequent  discharge.    Where  a  sheriff  has  returned  fieri  Jfl!?*!^'**'^* 
feci,  and  the  defendant  afterwards  becomes  bankrupt,  the  due  diUgence  in 

«•/«••  «  ■  1  n       w  inquiring  at  to 

sheriff  IS  not  bound  to  pay  over  the  money ;  Brydges  v«  the  defendant't 
Wal/ord{a),  Clutterbuck  v.  Jones  (b).     IParke,  B.— The  *^^«^*«^ 
sheriff  might  have  ascertained,  by  inquiring  at  the  Insol- 
vent Court,  that  the  defendant  had  assigned  his  effects  to 

(a)  6  M.  &  S.  42.  (6)  15  East,  78. 
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the  proTisional  assignee*]  That  assignment  is  upon  con* 
dition,  and  unless  the  property  remains  in  the  assignee  it 
is  only  a  defeasible  title^  which  would  have  become  abso^ 
lute,  if  the  Court  had  refused  his  discharge.  It  would  be 
a  great  hardship,  if  this  rule  were  made  absolute,  since  the 
sheriff  would  be  bound  to  pay  the  money  to  the  plaintiff, 
and  also  to  the  assignees. 

Hance,  in  support  of  the  rule. — The  sheriff  is  concluded 
by  the  return*  It  appears  from  his  own  affidavit,  that  at 
the  time  he  levied,  notice  was  given  him  that  the  defend- 
ant had  petitioned  the  Insolvent  Court  for  his  discharge* 
He  ought,  therefore,  to  have  applied  to  the  Court  to  en- 
large the  time  for  making  the  return*  As  the  sheriff  has 
been  guilty  of  negligence,  the  Court  will  not  relieve  him. 

Parke,  B. — If  the  sheriff  had  used  due  diligence,  the 
Court  would  have  been  inclined  to  assist  him;  but  bis 
present  situation  arises  entirely  from  his  own  laches.  The 
cases  cited  are  distinguishable  from  this,  for  there,  the 
sheriff  had  used  due  diligence,  and  made  the  only  return 
which  he  was  able*  In  the  present  case,  he  must  be 
bound  by  his  return,  and  pay  over  the  money.  He  had  an 
opportunity  of  relieving  himself  by  searching  the  Insolvent 
Court ;  but  having  neglected  to  do  so,  he  must  be  con- 
cluded by  his  return. 

Rule  absolute,  without  costs. 


Smith  v.  Brown* 

No  Judgment      (^ASE.-^The  declaration  alleged  that  the  defendant  was 

either  pArty       a  Carrier  from  Birmingham  to  Bristol,  and  that  the  plain- 
where  an  action 
for  a  tort  hat  been  tried  before  the  sheriff  under  the  Writ  of  Trial  Act. 

In  an  action  againit  a  carrier  for  negligence,  the  declaration  stated  the  contract  to  be  to  cvry 
goods  ftom  Birmingham  to  Bristol,  and  to  deliver  them  to  the  plaintiff  at  Bristol.  The  defendant 
pleaded  the  general  issue,  and  that,  though  the  goods  were  delivered  to  the  defendant  to  be  car- 
ried from  Birmingham  to  Bristol,  yet  they  were  not  delivered  to  the  defendant  to  be  delivered  to 
the  plaintiff  at  Bristol.  The  jury  found  for  the  plaintiff  on  the  general  isaae,  with  damages,  snd 
for  the  defendant  on  the  other  plea.  Semble,  on  this  finding  the  defendant  is  entided  to  the 
postea. 
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tiff  had  delivered  certain  casks  to  the  defendant  at  Bir-  1837* 
mingham,  to  be  by  him  carried  and  conveyed  from  Birming- 
ham aforesaid  to  Bristol  aforesaid^  and  there  delivered  to 
the  plaintiff,  for  certain  hire  and  reward  therefor  payable 
to  the  defendant  in  that  behalf.  It  then  assigned  as  a 
breach,  that  although  the  time  for  the  delivery  of  the  said 
casks  had  long  since  elapsed,  yet  the  defendant  so  care- 
lessly behaved  and  conducted  himself  in  that  behalf,  that 
by  and  through  his  carelessness,  negligence,  and  improper 
conduct,  the  said  casks  were  not  delivered  to  the  plaintiff 
at  Bristol  or  elsewhere.  Pleas — first,  not  guilty ;  secondly, 
that,  although  true  it  is  that  the  said  casks  were  delivered 
to  the  defendant,  being  such  carrier,  to  be  by  him  convey* 
ed  from  Birmingham  to  Bristol,  yet  that  the  same  were  not 
delivered  to  the  defendant  to  be  dehvered  to  the  plaintiff 
at  Bristol  modo  et  forma.  The  cause  was  tried  by  con- 
sent before  the  under-sheriff  of  Bristol,  when  the  jury 
found  a  verdict  for  the  plaintiff  on  the  first  issue,  with 
12/.  7«.  5d.  damages,  and  for  the  defendant  on  the  second 
issue.  The  under-sheriff  delivered  the  postea  to  the  plain* 
tiff,  who  signed  judgment  for  the  damages. 

Addison  moved  for  a  rule  to  shew  cause  why  the  judg* 
ment  should  not  be  set  aside  for  irregularity,  with  costSi 
and  why  the  Master  should  not  deliver  the  postea  to  the 
defendant.  [Parke,  B. — The  defendant  is  entitled  to  the 
postea  and  judgment:  all  that  the  plaintiff  is  entitled  to  is 
the  costs  of  the  issue  found  for  him.} 

Ball  shewed  cause,  and  objected  that  the  Court  had  no 
power  to  order  the  postea  to  be  delivered  to  the  defend- 
ant, as  the  cause  was  tried  coram  non  judice.  The  3  &  4 
Will.  4,  c.  42,  (the  Writ  of  Trial  Act),  did  not  apply  to  a 
case  like  the  present,  but  only  to  debts  and  pecuniary  de- 
mands :   Watson  v.  Abbott  (a). 

(a)  Ante,  Vol.  2,  p.  215. 


i  Abinger,  C.  B. — Ab  th 
int  might  Iia?e  a  writ  ol 
neither  party  is  ia  a  aituation 
an  informal  record,  and  no  judg 
sheriff  had  no  power  to  try  thi 
of  Pariiamont  does  not  extend 
perfect  nullity,  but  I  see  no  reai 
uf  error  by  delivering  the  poste 
rule  must  be  absolute  for  setting 
discharged  as  to  the  other  part 


Dawes  ».  Auai 
X  Ills  was  an  action  on  two  t 
each,  drawn  by  \V.  Gordon  upc 
fendaiit,  and  indorsed  by  Gordo 
cWation  contained  but  two  com 
particulars  of  demand  were  as  fi 
P"*^  __'-'-|rhij  action  is  brought  to  re 
fendant  to  the  plain 


bj  Indotin 

(.r  two  bill!  or 
•xchanfiE  lor 
AOOJ.  Mcb,  the 
dMlindon  COB- 
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A  summons  was  taken  out  before  Gurnet/,  B.,  at  cbam-  1837. 
bers,  for  a  further  and  better  account  in  writing  of  the  dawbs 
particulars  of  the  plaintiff's  demand,  with  dates,  and  the  *• 

learned  Judge  made  an  order  accordingly*     Ogle  having 
obtained  a  rule  to  rescind  the  order, 

Thenger  shewed  cause,  upon  an  affidavit,  which  stated 
that  the  plaintiff  had  arrested  the  defendant,  and  that  the 
writ  was  indorsed  for  bail  for  240/*,  and  there  was  a  further 
indorsement  that  the  plaintiff  claimed  240/.  6«*  M.,  for 
debt,  without  interest,  and  3/.  \0s.  for  costs;  it  also  stated 
that  the  bills  were  delivered  to  Gordon  as  a  security  for 
money  to  be  paid  by  him  for  the  defendant,  and  that  the 
defendant  did  not  know  who  the  plaintiff  was*  The  de- 
fendant bad  deposited  money  in  lieu  of  bail*  Under  these 
circumstances,  it  was  contended  that  the  defendant  was 
entitled  to  better  particulars  of  the  amount  the  plaintiff 
sought  to  recover.  In  Brooks  v.  Farlar  (a),  which  was 
an  application  for  better  particulars,  Tindal,  C.  J.,  in  de- 
livering judgment,  says :  *'  On  a  single  count  for  a  bill  of 
exchange,  the  defendant  is  not  entitled  to  any  particulars 
unless  he  makes  out  a  strong  case  of  exception."  The  cir- 
cumstances of  this  case  are  such  as  to  entitle  the  defendant 
to  call  upon  the  plaintiff  for  better  particulars.  lAlderson, 
B. — You  want  a  bill  of  discovery,  and  you  had  better  go 
into  a  court  of  equity :  it  is  not  usual  to  require  any  more 
particulars  in  actions  on  bills  of  exchange  than  are  here 
given.]  The  plaintiff  arrests  for  2402.,  and  then  claims 
500/.,  so  that  it  is  impossible  to  know  what  he  is  going  for. 
[Alderson,  B. — The  only  question  is,  whether  this  is  not 
a  good  particular  in  an  action  on  a  bill ;  I  do  not  see  what 
more  particulars  could  be  given :  you  may  have  an  equit- 
able right  to  inquire  under  what  circumstances  the  bills 
were  indorsed  to  the  plaintiff,  but  that  is  the  subject  of  a 


(a)  3  Bing.  N.  C.  291 ;  ante,  p.  361. 
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1837*        special  application.]    The  Judge  is  to  exercise  bis  discre- 
-.  tion  under  the  particular  circumstances  of  the  case* 


Ahsteutrbk. 


Ogle^  contri. — The  declaration  only  contains  two 
counts  on  the  billsi  and  the  particulars  state  eyerytbing 
the  defendant  can  require.  A  plaintiff  is  not  confined  to 
the  sum  indorsed  upon  the  writ^  but  may  claim  at  the  trial 
the  full  amount  of  the  two  bills. 

Lord  Abinger^  C.  B. — Suppose  this  had  been  an  action 
by  Gordon  himself^  and  the  defendant  had  made  an  appK* 
cation  for  further  particulars,  upon  affidavit  stating  that 
the  bills  were  given  to  Gordon  under  an  agreement  that 
he  should  pay  some  debt  of  the  defendant's ;  if  Gtordoo 
does  not  deny  that  the  bills  were  merely  a  security  Tor 
money  paid,  although,  in  point  of  law,  in  an  action  on  the 
bills,  he  might  sue  for  the  whole  amount,  yet  the  defend- 
ant has  a  right  to  know  what  sum  he  really  claims.  Ex 
concessis,  these  bills  were  given,  not  for  a  debt,  but  as  a 
security  for  money  advanced*  I  should  think  this  is  a  case 
in  which  better  particulars  of  the  plaintiff's  demand  ought 
to  be  given,  it  appearing  that  he  is  only  entitled  to  940U 

Alderson,  B. — A  bill  of  particulars  is  simply  thk: 
when  the  declaration  is  so  general  that  you  cannot  upon 
the  face  of  it  ascertain  what  the  plaintiff  goes  for,  then  the 
defendant  has  a  right  to  call  upon  the  plaintiff  for  a  state- 
ment of  his  demand ;  but  I  have  always  understood,  as 
long  as  I  have  been  acquainted  with  the  law,  that  where 
there  is  a  special  count,  the  defendant  cannot  require  par- 
ticulars, as  the  particular  is  the  declaration  itself.  I  find 
it  so  laid  down  in  Tidd's  Practice,  and  in  all  the  books: 
there  is  no  variation  in  the  practice — ^particulars  of  the 
sum  the  plaintiff  seeks  to  recover  are  never  required  in 
actions  on  bills  of  exchange.  This  may  be  a  case  in  which 
the  party  may  not  be  equitably  entitled  to  recover  the 
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amoant  for  which  he  goes^  but  that  is  no  reason  why  he         1B37* 
should  be  obliged  to  state  in  his  particulars  that  he  goes  for        dawbs 
840/.  only.    It  may  be  an  unconscientious  thing  to  demand    .       *• 
this  500/. ;  but  can  any  person  doubt,  if  he  sees  a  count 
upon  one  bill  of  exchange  for  250/.,  and  another  count 
upon  another  bill  of  exchange  for  250/.,  and  a  particular 
that  the  plaintiff  goes  for  the  amount  of  the  bills  in 
those  counts,  could  any  person  doubt  the  distinctness  of 
the  demand  ? — whether  conscientious  or  not,  is  another 
question.  To  require  further  particulars  in  a  case  like  this, 
is  to  make  use  of  particulars  to  stay  proceedings  until  the 
plaintiff  should  limit  his  demand. 

BoLLAND,  B. — So  far  I  agree  with  my  Brother  Al* 
derson,  that  there  must  be  some  clear  and  specific  grounds 
for  asking  for  better  particulars  in  actions  on  bills  of  ex- 
change than  are  here  given,  and  I  am  not  aware,  except 
in  one  instance,  that  I  ever  made  such  an  order.  But,  in 
the  present  case,  if  the  application  had  been  made  to  me,  I 
should  have  called  upon  the  plaintiff  to  square  his  demand 
by  what  he  originally  indorsed  upon  the  writ,  viz.,  240/. 
and  upwards.  If  the  holder  of  these  bills  had  a  claim  for 
500/.,  it  is  extraordinary  that  he  should  moderate  his  claim 
to  240L  The  presumption  is,  that  an  indorsee  would  claim 
the  whole  amount  which  he  could  prove  at  the  trial.  The 
ground  upon  which  I  agree  with  the  Lord  Chief  Baron  is 
this,  that  the  plaintiff  has  confined  himself  to  a  claim  of 
S40/.  by  arresting  for  that  amount  only ;  if  be  bad  not  done 
so,  the  defendant  would  have  been  left  to  a  court  of  equi- 
ty and  a  bill  of  discovery.  It  is  clear  Gordon  had  the 
bills  put  into  his  hands  as  a  security;  and  I  think,  un- 
der the  circumstances,  that  the  plaintiff  is  bound  to  give 
particulars  of  the  sum  he  claims. 

GuRNEY,  B. — I  never  in  any  other  case  made  an  order 
for  better  particulars  in  an  action  on  a  bill  of  exchange ; 
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1837.        but|  under  the  circumstances^  I  think  it  was  not  unreason- 
"  able  to  call  upon  the  plaintiff  to  state  more. 


Ahbteother. 


Lord  Abingkr,  C.  B. — ^I  am  not  aware  that  we  may  not 
do  justice  in  this  Court  in  a  summary  way,  instead  of  com- 
pelling the  party  to  resort  to  a  bill  of  discovery. 

Rule  discharged. 


Adedarttkm 
oo  the  28  Elii. 
c.  4,  stated  that 
the  iheriff  took 
"'more  and 
oUier  considen- 
doD  than  it  by 
the  statute 
limited  and  ap- 
pointed in  tliat 
behalf;  that  is 
to  say,  divers 
large  sums  of 
money,  in  the 
whole  amount- 
ing to  the  som 
of  U  16«.  2d., 
more  than  is  in 
the  said  act 
limited  and 
appointed  in 
that  behalf: — 
Held  bad  on 
special  demur- 
rer. 


AsHBY  V.  Harries. 

JL  HIS  was  an  action  on  the  S8  EHas.  c.  4,  against  die 
Sheriff  of  Northamptonshire,  for  extortion.  The  declara- 
tion (which  was  in  the  usual  form)  stated  a  judgment 
against  the  plaintiff  for  5il  98.  id. ;  that  a  writ  Issued, 
directed  to  the  defendant,  and  indorsed  to  le^y  S2L  9s.  6d. 
besides  sheriffs*  poundage,  &c. ;  that  the  defendant,  by 
▼irtue  of  the  writ,  seized  and  took  in  execution  diven 
goods  and  chattels  of  the  plaintiff  of  the  value  of  Ae 
monies  indorsed  upon  the  writ :  yet,  the  defendant,  neglect* 
ing  his  duty  as  such  sheriff,  wrongfully  and  illegally  re- 
ceived  and  took  of  and  from  the  plaintiff  for  the  serring 
and  executing  the  said  execution  more  and  other  consider- 
ation and  recompence  than  is  by  the  statute  limited  and 
appointed  in  that  behalf,  that  is  to  say,  divers  large  sums 
of  money,  in  the  whole  amounting  to  the  sum  qf\l.  16f.  U. 
more  than  is  in  the  said  act  limited  and  appointed  im  that 
behalf,  contrary  to  the  form  of  the  statute,  whereby  the 
plaintiff  is  damaged  and  grieved  &c. 

Special  demurrer,  assigning  for  cause  that  the  declam- 
tion  does  not  state  how  much  the  defendant  received  and 
took  from  the  plaintiff  for  serving  the  said  writ  of  execu- 
tion, but  only  that  he  took  IL  16s.  2d.  more  than  is  in  the 
act  limited,  and  that  defendant  cannot  take  issue  on  that 
allegation  without  admitting  that  the  sum  mentioned  is 
more  than  is  by  law  allowed. 
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Peacock,  in  support  of  the  demurrer. — ^Tbe  declaration  1837. 
is  defective,  inasmuch  as  it  mixes  the  law  and  fact.  It 
should  state  how  much  the  defendant  took^  or  that  he  took 
more  than  a  shilling  in  the  pound  upon  the  sum  levied* 
In  Comyn's  Digesti  title  Pleader,  (£•  34),  it  is  said  that 
every  plea  ought  to  be  triable,  and  therefore  must  consist 
of  matter  of  law,  which  is  determinable  by  the  Court*— or 
matter  of  record,  which  is  triable  by  the  record — or  matter 
of  fact,  which  is  triable  by  the  country :  and  if  fact  is  com- 
plicated with  matter  of  law,  so  that  it  cannot  be  tried  by 
the  Court  or  jury,  the  plea  is  bad ;  as  if  the  defendant 
pleads  that  A.  licite  gavisus  fuit  bona  felon,  it  will  be  bad, 
for  the  jury  cannot  determine  whether  he  lawfully  enjoyed, 
nor  the  Court  whether  he  enjoyed.  So  if  the  condition  of 
a  bond  be,  that  he  will  shew  a  sufficient  discharge  of  an 
annuity,  it  is  bad  if  he  pleads  that  he  shewed  a  sufficient 
discharge,  for  the  jury  cannot  try  whether  it  is  sufficient ; 
but  he  ought  to  shew  what  discharge  he  gave,  and  the 
Court  will  judge  whether  it  be  sufficient.  If  a  plea  of  the 
Statute  of  Limitations  should  state  that  the  cause  of  action 
did  not  accrue  within  the  time  limited  by  law,  that  would 
be  bad,  for  the  fact  and  law  would  both  be  submitted  to 
the  jury.  Where  there  is  a  difficulty  in  the  construction 
of  an  act  of  Parliament,  as  in  the  case  of  Paget  y.  Foley  (a), 
which  arose  on  the  3  &  4  Will.  4,  c.  42,  s.  3,  this  method 
of  pleading  would  be  productive  of  the  greatest  incon- 
venience ;  it  would  be  necessary  to  incur  the  expense  of  a 
trial  to  ascertain  the  fact,  and  then  to  go  to  the  Court  for 
its  decision  as  to  the  law.  It  appears  from  the  case  of 
Lysier  v.  Bromley  (6),  that  there  was  formerly  difficulty 
in  the  construction  of  the  28  Eliz.  c.  4.  [Parke,  B. — It 
may  be  questionable  whether  the  sheriff  can  levy  for  the 
expenses  of  his  poundage]. 

(a)  2  Bing.  N.  G.  679.  (b)  Cro.  Car.  286. 

VOL.  V.  c  c  c  D.  p.  c. 
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Humfrey^  in  support  of  the  declaration^  stated  it  to  be 
in  the  form  always  used,  and  referred  to  Rumsey  ▼.  Tuf" 
nell  (a) ;  but,  upon  the  suggestion  of  the  Court,  consented 
to  amend. 

Amendment  on  payment  of  costs. 

(«)  2  Bing.  265. 


In  order  to  ob- 
tain an  attach- 
ment for  not 
obeying  a  tub- 
pcena  ad  tetti- 
flcandum,  the 
affidavit  must 
state  the  party 
to  be  a  material 
witness. 


TiNLBT  0.  Porter. 

Al  RUL£  having  been  obtained  by  Cresswell  for  an  at- 
tachment against  a  person  of  the  name  of  Askew,  for  not 
obeying  a  subpoena  ad  testificandum, 

R.  Alexander  shewed  cause,  and  objected^  that  the  affi- 
davit on  which  the  rule  was  obtained  did  not  state  that 
Askew  was  a  material  witness.  He  referred  to  Taylor 
V.  WiUansip). 

Cresswell^  in  support  of  the  rule,  urged  that  there  wu 
nothing  to  shew,  that  the  plaintiflTdid  not  bona  fide  intend 
to  make  use  of  his  evidence. 

Lord  Abingbr,  C.  B. — Where  the  party  has  another 
remedy,  he  ought  to  shew  in  his  affidavit  that  the  person 
against  whom  he  seeks  to  obtain  an  attachment  was  a 
material  witness  in  the  cause. 

Parkb,  B. — We  are  bound  by  the  decision  of  theO>urt 
of  Common  Pleas :  it  appears  to  be  a  new  practice,  but 
as  it  has  been  so  decided,  we  must  respect  that  authority. 


Rule  discharged. 


(a)  4  M.  &  P.  69. 
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1837. 

In  re  Robert  Thompson. 

A  BILL  was  filed  in  the  Court  of  Chancery  against  An  officer  of 
Mr.  Thompson  and  other  persons,  as  executors  and  trus-  .^ed  in^the    °^ 
tees  under  the  will  of  a  deceased  party.     Mr.  Thompson,  Court  of  Chtn- 

'        •'  ^  eery  at  executor 

who  was  one  of  the  side  clerks  in  the  King's  Remem-  with  others, 
brancer*s  Office,  sued  out  r  writ  of  privilege,  and  served  a  aff  with  a  writ 
copy  on  the  plaintiff.  t'^S^^ 

to  set  aside 

Simpkinson  moved  the  Court  to  set  aside  the  writ-*It  Court  refused, 
is  doubtful  whether  the  privilege  of  an  officer  of  this  Court  th.t'^the^?*^ 
is  available  against  a  proceeding  in  the  Court  of  Chancery.  ^»^  ^^}  operate 

♦    XT.        •     A       .  1  .  1     T^        1  '\     as  an  injunction, 

In  Yiner  s  Abridgment,  title  Privilege,  524,  p.  26,  it  is  said,  or  supersede  the 
''The  Lord  Chancellor  Egerion  declared  that  no  chequer  pleading  the 
man  is  privileged  against  a  subpoena  of  thi«  court;  and  se-  P"^*'^^- 
veral  pleas  by  officers  there,  as  register,  receiver,  &c.,  have 
been  overruled.    But,  at  all  events,  the  writ  only  applies  to 
cases  where  the  officer  is  sued  alone,  and  in  his  individual 
capacity.     In  Fanshaw  v.  Fanskaw  (a),  two  of  the  defen- 
dants, being  officers  of  the  Exchequer,  plead  the  privilege 
of  the  Exchequer.     Plea  over-ruled,  because  there  was  a 
third  defendiuit,  who  had  no  right  of  privilege.     Powle*s 
case  {b),  Molyn  v.  Cook  (c),    Toumsend  v.  Duppa  {d) 
Praii  V.  Salt  (^),  RobarU  v.  Mason  (/),  Ramsbotiom  v. 
Harcourt  (^),  all  establish  that  the  privilege  cannot  be 
made  use  of  where  the  party  claiming  it  is  sued  jointly 
with  other  persons.     If  the  law  were  not  so,  this  incon- 
sistency would  follow — that  if  the  other  party  happened 
to  be  an  officer  of  the  Court  of  Chancery,  there  would  be 
no  means  of  suing  at  all.     Farther,  to  entitle  a  party  to 
this  privilege,  he  must  be  sued  in  his  personal  and  not  in 

(a)  1  Vernon,  246.  {e)  Cited  Bac.  Ab.  tit.  Priv. 

(b)  Dyer,  377.  633. 

(c)  Vent.  298.  (/)  1  Taunt.  254. 
id)  Str.  610.                                    (^)  4  M.  &  8.  fi66. 

c  c  c  S 


les  Purlon  Cooper,  cont 
wnotbe  disposed  to  favours  pi 
esttibltshing  it  has  passed  away, 
Tul,  or  even  iiijuiioua,  it  ia  for  thi 
Courl,  to  interfere.  It  is  true, 
privilege  lias  not  been  alloTed, 
it  liaa  been  aued  jointly  with  oth 
win  bo  found  tliat,  in  all  those 
allowing  the  privilege  was,  that 
tbe  same  remedy  in  the  Court 
claimed.  In  the  Court  of  Chani 
an  equity  and  a  common-law  ju 
required  tbe  decision  of  a  juryj 
the  complete  remedy  he  demre 
in  bis  trentisu  on  Ciril  ActiiHU 
after  itnllng  tliat  the  particular 
OAcb  Court  is  not  to  be  impleat 
My,  "  But  this  is  to  be  onderst 
have  the  same  remedy  against  tl 
aa  in  that  where  he  sues  him,  f< 
an  attorney's  hands  by  foreign  a 
Court  in  London,  he  shall  not  i 
ia  this  case,  the  plaintiff  would 
timent  ia  by  partietila 


In  re 
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dress.  So,  if  a  writ  of  entry  or  other  real  action  be 
brought  against  an  attorney  of  the  King's  Bench,  he  can- 
not plead  his  privilege,  because  if  this  should  be  allowed,  Thompioit. 
the  plaintiff  would  have  a  right  without  remedy,  for  the 
King's  Bench  hath  not  cognizance  of  real  actions.  So,  if 
an  attorney  of  the  Common  Pleas  be  sued  in  an  appeal, 
he  shall  not  have  his  privilege,  for  his  own  Court  hath 
not  cognizance  of  this  action,  and  by  this  protection  he 
should  go  unpunished."  In  the  Court  of  Exchequer  no 
case  could  arise  in  which  the  party  against  whom  the  pri- 
vilege is  set  up  would  not  have  an  equal  remedy  as  in  any 
other  Court  either  of  law  or  equity.  Numerous  instances 
are  collected  in  Burton's  Practice  in  the  Exchequer  Office 
of  Pleas  (a),  where  the  privilege  has  been  allowed  though 
the  party  claiming  it  has  been  joined  with  others.  **  In 
the  1 1  Prac.  2,  Newport  (servant  of  W.  Ford  one  of  the 
Barons),  and  Margaret  his  wife  against  Horseman,  in 
debt  pro.  debo.  prefat.  Margarette  dum  sola  fuit ;  Mich. 
7  Hen.  5,  Dixon,  clerk  of  the  pipe,  and  two  others  not 
having  privilege,  against  Walter,  the  parson  of  St.  Marga- 
ret Moises  in  London,  in  trespass.** 

But  the  plaintiff  is  premature  in  making  this  applica- 
tion. The  writ  is  not  addressed  to  the  plaintiff,  but  to  the 
Lord  Chancellor,  and  without  Mr.  Thompson  should  take 
the  further  proceeding  of  pleading  the  privilege  the  writ 
is  a  mere  nullity.  Supposing  Mr.  Thompson  had  been 
arrested,  the  sheriff  would  not  be  justified  in  discharging 
him  upon  the  mere  production  of  this  writ ;  Crassley  v. 
Shaw  (&).  Until  the  privilege  is  pleaded,  the  question  as 
to  how  far  he  is  entitled  to  avail  himself  of  it  cannot  arise : 
Snee  v.  Humphreys  (c).  The  only  effect  of  the  suing  out 
the  writ,  is  to  give  notice  that  he  is  an  officer  of  the  Court 
of  Exchequer,  and  enjoying  the  privilege.     There  is  a 


(a)  Vol.  1,  p.  45,  48.  (h)  2  W.  Blac.  1085. 

(c)  I  Will.  306. 
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1837. 


la  re 
Taoiiraoii. 


distinction  between  the  writ  of  privilege  and  an  injunction 
of  privilege. 

Simpkinson,  in  reply,  contended  that  writ  operated  as 
an  injunction  of  privilege. 

Lord  ABiNOBRy  C.  B. — I  am  of  opinion  that  there  is  no 
ground  for  the  application.  This  writ  is  not  an  injunction, 
but  is  nothing  more  than  a  testification  under  the  authori- 
ty of  the  Court,  that  the  party  has  a  general  privilege. 
And  it  is  a  mistake  to  suppose  this  document  can  be  used 
for  the  purpose  of  intimidation  in  the  present  case.  The 
suing  out  the  writ  of  privilege  does  not  do  away  with  the 
necessity  of  pleading  the  privilege,  but  it  is  only  evidence 
in  support  of  the  plea.  We  are  asked  to  set  aside  the 
writ,  because  the  privilege  cannot  apply  to  this  particular 
case ;  but  why  set  it  aside  because  the  party  tries  to  make 
that  use  of  it  which  the  law  does  not  permit  ?  As  the  at- 
tempt has  been  made  to  use  the  writ  for  the  purpose  of 
deceiving  the  plaintiff,  the  application  will  be  discharged 

without  costs. 

Application  discharged,  without  costs. 


In  an  action  by 
an  executor  on 
a  promissory 
note,  the  decla- 
ration alleged  a 
promise  to  the 
plaintiff  after 
the  death  of 
his  testator:— 
Held,  that  non 
assumpsit  was 
a  good  plea. 


Gilbert,  Executor,  v.  Platt. 

ixSSUM PSIT  on  a  promissory  note  made  by  the  defend* 
ant,  payable  to  the  order  of  the  plaintiff's  testator.  The 
declaration,  after  stating  the  making  of  the  note  in  the 
usual  form,  alleged  a  promise  to  the  plaintiff  as  executor 
after  the  death  of  his  testator.  The  defendant  pleaded 
that  he  did  not  promise  modo  et  forma.  To  this  plea  there 
was  a  general  demurrer. 

R.  V.  Richards,  in  support  of  the  demurrer. — This  plea 
is  forbidden  by  R.  H.  T.  4  Will.  4  (a),  which  directs  that 


(a)  Ante,  Vol  2,  p.  322. 
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in  all  actions  on  bills  of  exchange  and  promissory  notes  the  1837* 
plea  of  non  assumpsit  shall  be  inadmissible.  [Parke,  B.-- * 
The  e£fect  of  this  plea  is  to  admit  there  was  such  a  note, 
and  to  deny  the  promise  to  the  plaintiff  as  executor :  in 
no  other  way  could  he  raise  the  questioui  as  to  whether 
you  mean  to  take  the  case  out  of  the  Statute  of  Limita* 
tions.]  The  promise  to  the  executor  is  raised  by  inference 
of  law :  supposing  this  to  be  an  action  on  the  note,  the 
plea  of  non  assumpsit  is  inadmissible.  [Parke,  B. — It  is 
not  an  action  on  the  note  in  the  sense  used  in  the  rule^  but 
an  action  on  the  subsequent  promise.]  If  at  the  trial  the 
probate  were  put  in,  and  the  plaintiff  proved  the  note  in 
favour  of  the  testator,  the  law  would  imply  a  promise  to 
pay  the  executor.  [Parke,  B. — ^The  law  does  not  imply  a 
promise  to  the  executor,  for,  in  that  case,  the  Statute  of 
Limitations  would  run  from  the  death  of  the  testator.] 
There  can  be  no  such  promise  as  that  laid  to  pay  the  note, 
unless  the  note  existed  as  a  note,  and  then  it  necessarily 
follows  that  this  is  an  action  upon  the  note.  [Alderson, 
B.—- The  action  is  not  nipon  the  promise  contained  in  tiie 
note,  and  that  is  the  meaning  of  the  rule.  But,  assuming 
this  to  be  an  action  on  the  note,  the  rule  says  that  the  plea 
roust  traverse  some  matter  of  fact,  and  that  is  done  here 
by  denying  the  promise  to  the  executor :  the  rule  is  clear 
enough  if  taken  altogether ;  it  means  that  the  impUed  pro- 
mise cannot  be  traversed.  Here  it  will  be  necessary  to 
■hew,  as  a  matter  of  fact,  a  promise  to  the  executor,  and 
that  may  no  doubt  be  traversed,  not  being  a  promise  con- 
tained in  the  note  itself.  Parke,  B. — The  rule  is  confined 
to  actions  upon  the  note  itself,  that  is,  where  the  sole  cause 
of  action  is  the  making  of  the  note.  This  declaration  is 
not  maintainable  without  proving  an  express  promise  to 
the  plaintiff.]  Suppose  a  declaration  on  a  note  were  so 
framed  as  to  make  the  date  of  the  note  material,  and  it 
appeared  on  the  face  of  the  declaration  that  the  debt  was 
barred  by  the  statute,  could  non  assumpsit  be  pleaded  ? 


U^ardt  then  prayed  leave 
,  which  waB  granted. 


A  Million  of 
ligiil  m  id- 
droicd  U  iha 
Kiag  "  Ik  hit 
Cavt »/  Ef 
thtqtiiTi"  ihs 
King  Inilontd 


dicut  11  pun  it. 
When  >  pB- 

llliiHiofrlKlilu 

ntllr,  tl  goc> 
lo  the  Cou/1  of 
Clunceiyi  tod 
In  otdn  to  gftt 

JorlidlctlDn, 


Ex  parte  Pb 
X  HIS  was  a  petition  of  right, 
to  obtnin  compensation  for  the  Ui 
provement  of  anchors.  Mr.  Per: 
steward  and  clerk  of  the  dock-ji 
year  1783  to  1822,  when  he  waa 
pentiun  of  450/.  per  annum.  D 
made  several  suggestions  ofimpi 
lion  of  ships,  and  in  the  year  1 
ndditional  improvement  in  the  1 
tained  a  patent  containing  a  pro 
void)  if  he,  his  executors,  adi 
should  not  supply  or  cause  to  be  i 
service  all  such  nriicles  of  the  sa 
should  be  required  to  supply  io 
)t  and  upon  such  ret 
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and  on  that  occasion  be  was  occupied  three  months,  and         1837. 
incurred  considerable  expense  in  superintending  the  con-  " 

struction  of  the  anchor  and  in  journeying  to  and  from  Peeino. 
Plymouth,  but  had  neither  received  his  expenses  or  any 
remuneration.  Applications  had  been  made  to  the  Board 
of  Admiralty,  and  to  the  First  Lord  of  the  Admiralty,  but 
without  effect  Mr.  Pering  thereupon  applied  to  the 
Court  of  King's  Bench  for  a  mandamus  to  the  Lords  of 
the  Admiralty,  commanding  them  to  fix  a  reasonable  price 
to  be  paid  to  him  for  the  use  of  his  patent,  but  the  Court 
refused  to  grant  a  rule  (a).  The  present  petition  was  then 
presented,  addressed  to  the  King  in  his  Court  of  Exche^ 
quer^  and  after  stating  the  facts,  prayed  that  the  King 
would  be  graciously  pleased  to  order  that  right  be  done  (i). 
The  King  indorsed  the  petition  ''  soit  droit  fait."  There 
was  a  further  indorsement  by  the  Secretary  of  State  for 
the  Home  Department,  referring  the  petition  to  the  Attor- 
ney-General. 

The  Attometf- General  appeared,  and  objected  that  the 
Court  had  no  jurisdiction.  The  indorsement  referred  the 
petition  to  the  King*s  attorney,  who  is  either  to  confess  or 
deny  the  facts  stated  in  it :  upon  his  denying  them,  an  in- 
quisition issued  to  ascertain  whether  they  are  true  or  false. 
[Alderson,  B. — In  Comyn's  Digest  it  is  stated  (c)  that  **  u  poo 
petition  out  of  Parliament,  or  there,  if  it  be  not  pursued  as 
a  statute,  it  shall  be  indorsed  by  the  King  '  soit  droit  fait,' 
and  then  delivered  to  the  Chancellor."]  The  course  of 
proceeding  is  stated  by  Lord  Keeper  Somers  in  his  argu- 
ment in  The  Bankers'  Case  (d) :  he  says  "  The  manner  of 
answering  petitions  to  the  person  of  the  King  was  very 
various,  which  variety  did  sometimes  arise  from  the  con- 
clusion of  the  party *s  petition,  sometimes  from  the  nature 

(a)  See  Ex  parte  Pering,  6  N.      Ryley's  Pladta  Parliamentaria. 
&  M.  472.  (c)  Tit.  Prerogati?e  (D.  80.) 

(6)  See  forms  of  petition  in         (d)  Ed.  1733,  p.  40, 41. 
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1837.        of  the  thing,  and  sometimes  from  favour  to  the  person,  and 
^  ^  according  as  the  indorsement  was,  the  party  was  sent  into 

PiRiNo.  Chancery  or  the  other  courts.  If  the  indorsement  was 
general, '  soit  droit  fait  al  partie,'  it  must  be  delivered  to 
the  Chancellor  of  England,  and  then  a  commission  b  to 
go  to  find  the  right  of  the  party,  and  thai  being  found,  so 
that  there  was  a  record  for  him,  thus  warranted,  he  is  let 
in  to  interplead  with  the  King.  But  if  the  indorsement 
was  special,  then  the  proceeding  was  to  be  according  to  the 
indorsement  in  any  other  Court.  This  is  fully  explained 
by  Stamford^  in  his  Treatise  of  the  Prerog.  cap.SS.'* 

The  Coukt  then  called  upon 

W,  H.  Watson  in  support  of  the  petition. — A  petition 
of  right  will  lie  to  any  of  the  Courts  at  Westminster. 
[Lord  Abinger,  C.  B. — ^The  King  may  refer  it  to  any  of 
the  Courts ;  for  instance,  upon  a  question  touching  real 
property,  he  may  refer  it  to  the  Common  Pleas ;  upon  a 
matter  relating  to  the  revenue,  to  this  Court ;  or  upon  a 
point  of  criminal  law,  to  the  King's  Bench.]  This  petition 
is  presented  to  the  King  *'  in  his  Court  of  Exchequer^  at 
Westminster.  [Lord  Abinger^C,  B. — The  presenting  the 
petition  to  the  King  in  his  Court  of  Exchequer  does  not  give 
the  Court  any  jurisdiction.]  The  King  says  **  let  right  bt 
done.*'  [Lord  Abinger,  C.  B. — But  as  to  the  mode  of  doing 
it,  he  requires  the  advice  of  his  Attorney-General.  Where 
he  says  *'  let  right  be  done,"  it  means  done  in  the  Court  of 
Chancery.]  That  is  where  the  petition  is  general,  and  not  to 
the  King  **  in  his  Court  of  Exchequer.**  [Aldersan^  B. — 
The  King  does  not  say  **  let  right  be  done"  in  his  Court  of 
Exchequer.  Lord  Abinger,  C.  B. — Suppose  the  Attorney- 
General  should  advise  the  King  to  refer  to  the  Court  of 
Chancery,  how  can  we  interfere?  Unless  the  King  spe- 
cially indorse  it  to  this  Court,  we  have  no  jurisdiction  b 
the  matter.]    This  Court  adjudicated  upon  the  petition 
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in  Sir  Henry  NeviFs  ease  (a).  [Lord  Abinger^  C.  B.—  1837. 
That  was  an  exhibition  to  the  Court  of  a  deed  of  errant  of  „  ^ 
the  office  of  keeper  of  a  park  and  of  an  annual  rent  Peeiko. 
charge,  and  the  prayer  was  that  the  deed  might  be  re- 
corded.] Mr.  Justice  Blackstone  says  {b\  **  The  common 
law  methods  of  obtaining  possession  or  restitution  from 
the  crown  of  either  real  or  personal  property  are :  1.  By 
petition  de  droit y  or  petition  of  right,  which  is  said  to  owe 
its  origin  to  King  Edward  the  First.  S.  By  monstrans  de 
droity  manifestation  or  plea  of  right ;  both  of  which  may 
be  preferred  or  prosecuted  either  in  the  Chancery  or  Ex- 
chequer. The  former  is  of  use  when  the  King  is  in  full 
possession  of  any  hereditaments  or  chattels,  and  the  peti- 
tioner suggests  such  a  right  as  controverts  the  title  of  the 
crown,  grounded  on  facts  disclosed  in  the  petition  itself,  in 
which  case  he  must  be  careful  to  state  truly  the  whole  title 
of  the  crown,  otherwise  the  petition  shall  abate  :  and  then, 
upon  this  answer  being  endorsed  or  underwritten  by  the 
King  soit  droit  fait  al  partie  (let  right  be  done  to  the  par- 
ty)i  a  commission  shall  issue  to  inquire  of  the  truth  of  this 
suggestion,  after  the  return  of  which  the  King's  attorney  is 
at  liberty  to  plead  in  bar ;  and  the  merits  shall  be  deter- 
mined upon  issue  or  demurrer,  as  in  suits  between  subject 
and  subject.*'  In  a  note  at  the  end  of  Sir  Henry  NeviFs 
case  the  learned  reporter  says,  ''  From  this  record  may  be 
seen  the  order  and  form  how  one  wlio  has  a  rent  out  of 
land  in  the  King's  hands  shall  make  his  petition  to  the 
Court  of  Exchequer,  to  come  at  it  without  making  peti- 
tion to  the  King's  person,  and  also  how  he  shall  have  the 
judgment  executed,  for  it  is  not  the  course  to  command 
by  parol  that  payment  be  made,  but  a  writ  in  the  form 
aforesaid  shall  be  awarded  by  the  Barons."  In  Sir  Tho» 
mas  WrotKs  case  (c),  the  Court  of  Exchequer  gave  judg- 


(a)  1  Plow. 377.  {h)  3  filac.  Com.  255. 

(c)  2  Plow.  452. 


n,  be  imputed  to  the  » 
forty' of  the  subject  is  invad 
tivt  does  not  prevent  the  itiji 
titnllon  or  payment  Whert 
lO'bfe  established  iigainst  the 
•tml  M  veil  ns  indecent  to  i 
COBUDon  process.  The  cou 
tha  common  law  is  to  addresi 
tf  U»  Courts  of  Record, 
tSMais  of  the  crown  and  the 
nbied-  As  tbe  prayer  of  th: 
Mc»  jUBtiiiis,  it  is  called  a  pi 
IMtUR  of  an  action  against  I 
la  GDk«'s  Entries  (b),  the  pc 
Abridftement,  title  Preroga 
Mitad  that  "  the  Justices  o 
I  of  the  matter  t 
■  that  tlie  King  comm 
till*  without  the  original  oui 
MUt  case  the  King's  comm. 
dons'*  according  to  the  tenrn 
fan  Court  of  Exchequer. 

'■■■'    *BlNOER,    C.   B I 

to  shew,  that  unoi 
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rity  has  been  produced  to  warrant  the  present  case.    Un-        1837- 
less  the  King  specially  refers  the  petition  to  the  Court  of  ^ 

Exchequer,  we  have  no  jurisdiction.  The  petition  prays  Piuvo. 
that  his  Majesty  may  be  graciously  pleased  to  order  that 
right  be  done,  and  then  there  is  a  reference  to  the  Attor- 
ney-General to  advise  the  King  as  to  the  best  mode  of 
doing  right.  We  do  not  know  whether  the  Attorney- 
General  may  or  may  not  advise  the  King  to  refer  it  to 
this  Court,  and  until  a  further  indorsement  is  made  to 
give  ua  authority,  we  ought  not  to  exercise  it.  The 
ground  of  my  opinion  is,  that  it  does  not  appear  from  the 
authorities  cited  that  the  Court  has  in  this  case  any  juris- 
dictaoiu 

BoLLAND,  B. — ^I  am  of  the  same  opinion. 

Aldbrson,  B. — Chief  Baron  Comyn  states  the  distinc- 
tion, viz.,  if  the  petition  have  a  special  conclusion,  that 
the  King  command  his  judges  of  a  particular  court,  and  if 
it  be  endorsed  accordingly,  it  shall  be .  pursued  there. 
Here,  the  King  has  not  referred  the  petition  to  this  Court : 
as  soon  as  he  has,  we  shall  obey. 


Plummer,  Administratrix  of  Thompson,   Deceased,  v. 

Lee, 

JLf  £BT  on  an  award. — ^The  declaration  stated  that  before  The  declaration 
the  making  of  the  submission  to  arbitration  thereinafter  'feretcet  werlf 

pending  between 
the  plaintiff,  a«  administratrix,  and  the  defendant,  concerning  divert  luniB  of  money,  of  part  of 
which  there  had  been  a  settlement  on  a  day  certain  in  the  lifetimeof  the  intestate,  to  wit,  on  &c : 
it  then  stated  the  submission  to  arbitration,  and  that  the  arbitrator  awarded  that  there  was  due  from 
the  defendant  to  the  plaintiff,  as  administratrix,  150^,  together  with  interest  on  the  saroeyroM  (he 
period  of  the  latt'mentUmed  tettUment.  The  defendant  pleaded,  first,  that  the  arbitrator  did  not 
make  any  award;  secondly,  that  the  day  in  the  declaration  mentioned  was  not  the  day  of  the 
last  settlement;  and,  thirdly,  that  no  settlement  was  made.  The  first  and  third  issues  were  found 
for  the  plaintiff,  and  the  second  for  tlie  defendant: — Held,  that  the  second  issue  was  immateriaL 
Held,  also,  that  the  award  was  final;  it  appearing  that  the  date  of  the  last  settlement  was  certain, 
and  not  a  matter  in  dispute. 

A  judgment  non  obstante  veredicto  proceeds  on  the  confession  in  the  plea,  and  the  insufficiency 
of  the  avoidance  ;  therefore,  where  a  plea  raises  an  immaterial  issue,  but  contains  no  confession  of 
the  cause  of  action,  the  proper  course  is  to  award  a  repleader,  and  not  to  give  Judgment  non  ob- 
stante veredicto. 

A  repleader  cannot  be  granted  as  to  part  of  a  cause  of  action. 
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183/.  next  mentioned ,  certain  differences  had  arisen  and  were 
depending  between  the  plaintiff  as  administratrix  as  afore- 
said and  the  defendant,  concerning  divers  sums  of  money 
due  from  the  defendant  to  the  plaintiff  as  administratrix 
as  aforesaid,  and  of  and  concerning  part  of  which  sums  of 
money  there  had  been  a  settlement  on  a  certain  day  in  the 
lifetime  of  the  said  Thompson,  to  wit,  on  the  l£th  day  of 
July,  1833,  which  settlement  was  the  last  settlement  next 
before  the  making  of  the  award  thereinafter  mentioned: 
and,  therefore,  for  putting  an  end  to  the  said  difiarences, 
the  plaintiff,  as  executrix  as  aforesaid,  and  the  defendant, 
theretofore,  to  wit,  on  the  11th  June,  1835,  respectitely 
submitted  themselves  to  the  award  of  one  J.  P.  to  be  made 
between  them  of  and  concerning  the  said  differences :  and 
the  plaintiff  in  fact  saith  that  the  said  J.  P.  having  notice 
thereof,  and  having  taken  upon  himself  the  burthen  of  the 
said  arbitrament,  afterwards,  to  wit,  on  the  ISlh  May,  1896, 
made  his  certain  award  between  the  plaintiff  as  adnunis- 
tratrix  as  aforesaid  and  the  defendant,  and  thereby  awarded 
that  there  was  then  due  from  the  defendant  to  the  plaintill^ 
as  administratrix  as  aforesaid,  the  sum  of  150/.,  together 
with  interest  on  the  same  from  the  period  of  the  said  last- 
mentioned  settlement,  on  payment  of  which  a  receipt  in 
full  should  be  given,  of  which  said  award  the  defendant 
afterwards,  to  wit,  on  &c.,  had  notice.  Averment — ^That 
although  the  plaintiff,  as  administratrix  as  aforesaid,  had 
always  been  willing  to  receive  the  monies  so  awarded,  and 
on  payment  thereof  to  give  a  receipt  in  fall,  the  defendant 
bad  not  paid  the  same  or  any  part  thereof. 

Pleas — first,  that  the  arbitrator  did  not  make  any  award 
of  and  upon  the  premises  in  the  declaration  mentioned  in 
manner  and  form,  &c. ;  secondly,  that  the  day  in  the  deda* 
ration  in  that  behalf  mentioned  was  not  the  day  of  the 
last  settlement  next  before  the  making  of  the  said  award 
in  manner  and  form,  &c. ;  thirdly,  that  no  such  settlement 
as  in  the  declaration  mentioned  was  at  any  time  made:  oa 
which,  issues  were  joined* 


Lei. 
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At  the  trial  before  Alderson,  B.,  at  the  Middlesex  Sit-        1837. 
tings  in  Hilary  Term,  the  plaintiff  had  a  verdict  on  the      p 
first  and  third  issues,  and  the  defendant  on  the  second.  •. 

W.  H.  Watson^  on  behalf  of  the  plaintiff,  obtained  a 
rule  to  shew  cause  why  judgment  should  not  be  entered 
Hon  obstante  veredicto  on  the  second  issue,  on  the  ground 
that  it  was  immaterial ;  and  JS.  Vm  Richards  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  award  was  un- 
certain, inasmuch  as  it  did  not  find  the  day  of  the  '^last 
settlement*** 

Ii.V. Richards f  for  the  defendant. — The  award  is  uncer^ 
tain  upon  the  face  of  it.  It  awards  that  there  is  due  from 
the  defendant  to  the  plaintiff  a  certain  sum,  with  interest 
on  the  same  from  the  period  of  the  Ust  settlement,  but  it 
leaves  the  precise  time  of  the  last  settlement  wholly  unde- 
fined, and  consequently  the  defendant  is  unable  to  calcu- 
late the  amount  of  interest  which  he  is  to  pay.  Without 
the  averment  in  the  declaration  that  there  was  a  settle- 
ment on  a  particular  day,  how  could  the  defendant  know 
the  time  of  the  last  settlement  ?  and  unless  that  time  is 
ascertained,  the  defendant. cannot  pay  money  into  Court. 
The  time  is  a  fact  which  is  known  to  the  arbitrator  alone, 
and  it  is  no  answer  to  say  that  he  could  have  been  called 
to  prove  it,  as  he  might  have  died  before  the  trial.  An 
award  must  be  certain  in  its  terms,  without  the  aid  of  ex- 
trinsic matter  to  explain  it :  Cargey  v.  AUcheson  (a).  The 
averment  of  time  is  a  material  allegation,  though  laid  under 
a  videlicet. 

f F.  H.  Watson^  for  the  plaintiff. — ^The  date  or  time  of 
the  last  settlement  is  not  material.  If  money  be  payable 
on  a  certain  event,  it  is  not  necessary  in  pleading  to  aver 
the  precise  day  on  which  such  event  happened,  and  if  the 

(a)  2  B.  &  a  170. 


e  ae  ceo;  ei  un  agara 
9  del  charge  del  voiage,  ei 
parte  del  losse  que  veiiera  all 
count,  et  ogard  oustre  de  Tau 
ceat  agnrd  soil  de  luy  aieame  t 
poet  estre  reduce  al  un  certer 
So  liere  the  award  may  be  rent 
had  directed  the  part;  to  pa; 
A.  B.,  the  time  of  his  death  n 
Besides,  if  llie  date  may  or  mi 
tion  should  have  been  plei 
Hanson  v.  Licenedge  («•} 

R.V.  Richards.— \{  all  matt 
gplly  determined  upon,  the  d 
jeetiDn  under  (lie  traverse  oft 
piodo  et  fornia.  TIic  case  pul 
iUemliroin  ihe  death  of  an 
rCBSOfi  of  uncertainty.  So  fa 
what  was  passing  in  the  arb 
atttiement.  He  alone  could  fa 
ing.  so  that  the  defendant  wa 
mode  of  controversy  for  anoth 
the  arbitrator  liad  referred  to 
il^th  certainty  aliunde. 
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Parke,  B.,  delivered  the  judgment  of  the  Court.    After        18{i7* 
stating  the  pleadings,  his  Lordship  proceeded. — The  first 
question  to  be  disposed  of  is,  the  rule  for  a  new  trial. 

This  award  appears  to  the  Court  to  fall  within  the  prin- 
ciple of  Cargey  ▼•  Aitcheson  (a) :  it  is  not  necessarily  un- 
certain. If  the  time  of  the  last  settlement  mentioned  in 
the  award  was  uncertain,  or  matter  in  dispute,  the  award 
would  have  been  bad.  We  need  not  decide  whether  the 
objection  would  have  been  open  to  the  defendant  on  this 
plea;  because,  admitting  that  it  was  so,  it  appeared  dis- 
tinctly in  proof  that  the  date  of  the  last  settlement  was 
certain,  and  was  not  a  matter  in  dispute  between  the  parties, 
but  was  mutually  agreed  on  by  them  both.  We  have  no 
doubt,  therefore,  that  tlie  award  is  good,  and  the  first 
issue  properly  found  for  the  plaintiff? 

The  next  question  is,  whether  the  second  issue  be  im- 
material, and  what  is  the  consequence  if  it  be  not  ? 

We  are  clearly  of  opinion  that  it  was  immaterial.  The 
precise  day  of  the  last  settlement  was  of  no  consequence, 
if  a  last  settlement  had  been  made  in  the  lifetime  of  the 
intestate,  and  before  the  reference.  If  there  had  been  no 
other  plea  on  the  record,  the  proper  course  would  have 
been  to  award  a  repleader,  and  not  to  have  given  judgment 
non  obstante  veredicto :  Lacy  v.  Reynolds  (6),  Lambert  v. 
Taylor  (c),  Roll.  Abr.  99.  That  form  of  judgment  pro- 
ceeds on  the  confession  in  the  plea,  and  the  insufficiency  of 
the  avoidance :  but  in  this  plea^  there  is  no  confession  on 
which  judgment  can  be  given  ;  it  raises  an  immaterial  issue, 
without  any  confession.  The  next  question  to  be  con- 
sidered is,  whether  a  repleader  ought  to  be  awarded,  as 
there  is  another  proper  issue  raised  and  decided  for  the 
plaintiff  on  this  record,  on  which,  if  stood  alone,  the  plain- 
tiff would  be  clearly  entitled  to  judgment.     In  the  case  of 

(a)  2  fi.  &  C.  170.  {h)  Cro.  £Us.  215. 

(c)  4  B.  &  C.  138. 

VOL.  V.  D  Dl}  D,  p.  C. 
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1837.  Goodburne  v.  Bowman  (a)  it  is  for  the  first  time  suggested, 
that  if  an  immaterial  issue  be  raised  by  one  plea,  and  the 
cause  of  action  is  fully  confessed  or  proved  on  another  ca 
the  same  record^  the  plaintiff  is  entitled  to  jadgment  on 
that  confession^  or  proofs  and  a  repleader  would  no^  be 
awarded.  But  the  present  case  is  distinguishable  finon 
that,  for  here,  no  plea  contains  a  confession  of  any  part  of 
the  cause  of  action,  and  there  is  no  issue  upon  any  plea 
establishing  the  truth  of  (he  whole  of  it ;  and  we  are  wA 
aware  of  any  precedent  that  a  repleader  can  be  granted  ai 
to  part :  consequently,  as  there  can  be  no  judgment  on  a 
confession,  there  must  be  a  repleader.  To  save  the  ex- 
pense of  a  formal  judgment,  the  parties  shoold  aoieiid, 
without  costs  on  either  side. 


On  judgment  of  Subsequently  a  rule  was  drawn  up,  by  which  it  was 
mm^obstonte  Ordered  "  that  the  rule  for  a  new  trial  be  discharged,  and 
veredicto,  nei-  th^t  thg  parties  be  at  liberty  to  amend  without  payment  of 
entitled  to  costs ;  but  if  the  defendant  does  not  amend  within  a  week, 

ofH.'T.2Wiii.4,  then  the  plaintiff  to  have  judgment  of  repleader  on  the 
ing the Uw \n'  ^^^  ^^^  judgment  non  obstante  veredicto." 
that  respect  jfo  amendment  was  made,  and  the  plaintiff  signed  judg- 

ment of  repleader,  gave  a  rule  to  plead,  and  demanded  a 
plea.  The  defendant  then  obtained  a  Judge's  order  to 
stay  proceedings  on  payment  of  debt  and  costs.  The 
Master,  on  taxation,  allowed  the  plaintiff  the  costs  of  the 
trial  of  the  first  and  third  issues,  and  of  the  motion  for  a 
new  trial.  On  the  following  day  the  plaintiff's  attorney 
signed  final  judgment  for  want  of  a  plea  on  the  repleader, 
and  the  Master  allowed  the  further  costs  of  such  judg- 
ment. 

R.  V.  Richards  obtained  a  rule  nisi  for  the  Master  to 
review  his  taxation,  and  to  set  aside  the  final  judgment, 

(a)  9  BiDg.  532 ;  S.  C ,  3  M.  J^  Scott,  700. 
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and  that  upon  payment  of  debt  and  costs  all  further  pro-         1837. 
ceedings  should  be  stayed. 

W.H.  Watson  shewed  cause. — It  must  be  admitted  that, 
before  the  first  rule  of  H.  T.  3  Will.  4,  s.  74,  neither  party 
was  eiTtitled  to  any  costs  on  a  judgment  of  repleader.  But 
that  rule,  which  directs  that  the  costs  of  all  issues  found 
for  the  defendant  shall  be  deducted  from  the  plaintiff's 
costs,  has  introduced  a  new  principle  of  taxation.  The 
costs  on  a  judgment  of  repleader  are  governed  by  the  same 
principle  as  on  a  judgment  non  obstante  veredicto :  D& 
Costa  V.  Clarke  (a) ;  and  since  the  new  rules,  on  this  latter 
judgment,  the  plaintiff  would  be  entitled  to  the  costs  of  the 
issues  found  for  him,  and  the  defendant  to  the  costs  of  ike 
issue  found  for  him. 

Parke,  B. — The  contrary  has  been  decided  by  the 
Court  of  Common  Pleas,  in  the  case  of  Goodbume  v. 
Bowman  (6),  and  I  think  rightly.  A  party  cannot  have 
the  costs  of  issues  found  for  him,  where  there  is  a  judgment 
non  obstante  veredicto.  The  rule  referred  to  does  not 
affect  the  case :  it  is  not  one  of  the  rules  made  in  pursuance 
of  an  act  of  Parliament,  and  therefore  cannot  alter  the  law. 
All  that  rule  did  was  to  put  a  right  construction  on  the 
23  Hen.  8,  c.  15,  thus  over-ruling  those  cases  which  decided 
that  a  defendant  is  not  entitled  to  costs,  where  he  succeeds 
on  part  of  a  divisible  cause  of  action.  The  present  case 
must  follow  the  general  rule  of  a  repleader ;  the  parties 
must  begin  again  from  the  first  fault,  and  the  other  plead- 
ings go  for  nothing.  The  rule  must  be  absolute  for  the 
Master  to  review  his  taxation,  and  also  to  set  aside  the 
judgment,  but  without  costs. 

Rule  absolute  accordingly. 
(a)  2  B.  &  P.  376.  (6)  Ante,  Vol.  2,  p.  206. 

D  D  d2 
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Where  a  defen- 
dant has  become 
bankrupt,  the 
plaintiff  cannot 
discontinue 
upon  the  terms 
of  the  59th 
aection  of  the 
Bankrupt  Act, 
unless  he 
has  either 
proTed  his  debt 
before  the  com- 
missioners, or 
had  his  claim 
entered  on  the 
proceedings 
under  the  fiat 


AuGARDE  and  Others,  Assignees  of  William  Last,  a 

Bankrupt,  v.  Thompson. 

JLl EBT  for  goods  sold  and  delivered,  and  for  money  due 
upon  an  account  stated  with  Last,  before  his  bankruptcy, 
and  with  the  plaintiffs  as  assignees  since  the  bankruptcy. 
Tiie  defendant  pleaded  nunquam  indebitatus  and  a  set-off. 
It  appeared  that,  on  the  4th  of  November,  which  was  be- 
fore the  plaintiff  replied,  the  defendant  became  bankrupt. 
On  the  5th  of  November,  notice  was  given  to  the  defend- 
ant, that  the  plaintiffs  had  elected  to  proceed  under  the 
commission,  and  that  no  further  proceedings  would  be 
taken  in  the  action.  On  the  9th  of  November,  the  de- 
fendant ruled  the  plaintiffs  to  reply,  upon  which  they  ap- 
plied to  the  Court,  and  obtained  on  the  14th  a  rule  to  stay 
proceedings,  upon  an  affidavit  that  they  had  relinquished 
their  action,  with  the  intention  of  proving  the  debt  under 
the  fiat.  On  the  13th  of  January  following  Crawder  moved 
for  a  rule  to  shew  cause  why  the  defendant  should  not  be 
at  liberty  to  sign  judgment  for  want  of  a  replication,  and 
why  the  plaintiff's  rule  to  stay  proceedings  should  not  be 
rescinded.  The  affidavit,  in  support  of  this  motion,  stated, 
that  the  plaintifi^s  attorney  had  taken  out  a  summons  to 
set  aside  the  proceedings,  on  the  ground  that  the  action 
had  abated  by  the  bankruptcy  of  the  defendant,  which 
was  attended  before  Bolland,  B.,  at  chambers,  on  the  7th 
and  10th  of  November,  when  the  learned  Baron  decided 
that  the  action  did  not  abate  :  that  on  the  9th  of  Novem- 
ber, the  defendant's  attorney  served  the  plaintiff's  attor- 
ney with  a  rule  to  reply :  that  the  plaintiffs  did  not  reply, 
but  obtained  the  before- mentioned  rule  to  stay  proceed- 
ings :  that  Last,  on  the  4th  of  January,  attended  before  the 
Commissioner,  uhen  he  and  the  defendant  were  examined: 
that  Last  stated  the  defendant's  account  to  be  correct,  and 
that  there  was  a  balance  due  to  the  defendant,  and  that 


AUOARDB 

V. 

Thompson. 
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in  consequence,  the  Commissioner  refused  to  allow  the         1837. 
plaintiffs  to  prove  any  debt. 

Piatt  and  S.  Hughes  shewed  cause. — The  question 
arises  on  the  59th  section  of  the  6  Geo.  4,  c.  16|  which 
enactSj  **  that  no  creditor,  who  has  brought  any  action  or 
instituted  any  suit  against  any  bankrupt  in  respect  of  a 
demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  such  commission  against  such 
bankrupt,  shall  prove  a  debt  under  such  commission,  or 
have  any  claim  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit;  and 
the  proving  or  claiming  a  debt  under  a  commission  by 
any  creditor,  shall  be  deemed  an  election  by  such  credi- 
tor to  take  tiie  benefit  of  such  commission  with  respect  to 
the  debt  so  proved  or  claimed."  The  object  of  the  clause 
is  to  afTord  a  mutual  protection.  The  claiming  a  debt 
under  the  commission  is  declared  to  be  a  relinquishment 
of  the  action,  and  the  Court  will  not  allow  judgment  to  be 
signed  for  want  of  a  replication,  when  the  plaintiffs  have 
no  power  to  go  op.  In  Ex  parte  Woolley  (o),  which 
arose  on  the  49  Oeo.3,  c.  121,  s.S4,  a  creditor*s  claim  had 
been  rejected  by  the  Commissioners  on  the  ground  that  he 
ought  to  have  produced  the  rule  to  discontinue  his  action 
before  he  was  allowed  to  prove  under  the  commission; 
and  the  Lord  Chancellor  says,  ''  If  the  creditor  disconti- 
nues, he  does  it  under  the  uncertainty  whether  his  claim 
will  be  admitted  or  not,  while,  on  the  other  hand,  by  the 
act  of  Parliament,  the  proof  or  claim  itself  operates  as  a 
discontinuance."  Kemp  v.  Potter  (6),  only  decided  that 
where  the  plaintiff  elected  to  proceed  under  the  commis- 
sion, the  defendant  was  entitled  to  have  some  entry  or 
suggestion  of  that  fact  on  the  record.  That  might  have 
been  done  in  the  present  case,  if  the  defendant  had  re- 

(a)  1  Rose,  B.  C.  394.  {f>)  6  Taunt.  549. 


The  clause  dcchircs  tliat  tlic  j 
umler  a  commission  by  ;uiy  crc 
election  by  sucli  creditor  tu  tnki 
mtflsion  with  resjitct  (»  tlic  di 
The  word  "cluim"  does  nut  in 
debt,  but  a  spocific  sum  init 
The  claim  must  be  such  ihiiC  s( 
the  proceedinga  uf  tlic  Comniist 
gatioR  of  a  debt  will  not  saiisfy 
BO,  a  party  who  had  hruiight  ; 
fiiUyi  might,  by  setting  U|)  his  f< 
nisMoner,  release  himself  ultog 
action^  To  operate  us  a  disc 
there  must  be  a  rightful  claim 
it  is  admitted,  no  clairu  in  fact  e 
parte  Frith  {a),  it  was  held,  t 
proof  or  claim  uf  a  debt  under  : 
die  judgment  of  llie  Commi.-t 
prove  or  claim,  before  be  discli 
linquishes  tbe  action.] 


LordAsiNGEK,  C.  B.— Tlie 
whether  the  plaintiff'  liad  done 
election  to  prove  ujidcr  the  com 
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tinue  his  action,  unless  he  has  either  proved  a  debt  or         1837* 
had  his  claim  entered  on  the  proceedings  uiuloi  the  fiat*       . 
The  words  of  the  clause  are,  "  that  no  bankrupt  who  has  o* 

brought  any  action,  &c.,  in  respect  of  any  demand  pricMr 
to  the  bankruptcy,  or  which  might  have  been  proved  as  a 
debt  under  the  commission  against  such  bankrupt,  shall 
prove  a  debt  under  such  commission,  or  have  any  claim 
entered  on  the  proceedings  under  such  comtniseion,  without 
relinquishing  such  action  or  suit;  and  the  proving  or 
claiming  a  debt  under  a  commission  by  any  creditor,  sbalt 
be  deemed  an  election  by  such  creditor  to  take  the  bene- 
fit of  such  commission  with  respect  to  the  debt  so  proved 
or  claimed/'  Under  these  words  of  the  statute  we  are  of 
opinion,  that  plaintiff  cannot  discontinue  unless  he  has 
either  proved  a  debt,  or  had  bis  claim  enleved.  In  tbe 
present  case  he  has  done  ndther.  We  think  that  there 
if  no  injustice  in  saying  that  he  cannot  have  the  privilege 
of  discontinuing  tbe  action  without  payment  of  costs,  un»- 
less  he  has  adopted  one  or  other  of  those  courses.  That 
part  of  the  rule  which  prays  ihat  tbe  defendant  may  be 
at  liberty  to  sign  judgment  must  be  discharged  ;  but  the 
order  to  stay  the  proceedings  must  be  rescinded. 

Rule  accordingly. 


GouGH  V.  Bryan. 

f^ASE  for  the  negligent  driving  of  an  omnibus  by  the  ToanacUonfor 
defendant's  servant,  by  means  whereof  it  came  in  collision  drWi^"^nom- 
with  the  plaintiff's  carriage,  and  in  consequence  his  sons  "***"*»  *!f^d"h"t 
and  servant  were  greatly  hurt.     Plea. — Before  the  said  piaindrs  car- 
time  when  &c.  the  said  carriage  of  the  plaintiff,  and  tbe  the  goTemment 

of  one  of  his 
ions,  and  that 
if  the  said  son  had  driven  in  a  moderate  and  skilful  manner,  the  collision  would  net  have  happened; 
but  that  be  drove  so  unskilfully,  and  with  sucli  velocity,  that  tbe  carriage  of  the  plaintiff  struck 
against  the  stage-coach  of  the  defendant;  concluding  with  a  special  traverse  thtt  the  collision  was 
caused  by  the  careleisnefs  of  defendant's  servant : — Held  bad,  as  amounting  to  the  general  Issue. 
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said  bones  then  drawing  the  same, 
Btice,  government,  managemeiit,  an 
the  said  sons  of  the  [ilaintifT,  who 
same  in  and  along  the  said  highway, 
of  the  defendant  was  then  carefull 
perly  driving  the  said  stage  coach  o 
the  horses  drawing  the  same,  in  am 
way;  and  the  defendant  further  sai 
the  plain  tiff  who  was  so  then  driving 
horses  of  the  plaintiflT  in  and  along  i 
80  bad  the  guidance,  management,  g 
tion  thereof,  had  driven  and  guided 
and  directeil  the  said  carriage  and 
carefully,  skilfully,  and  properly,  i 
manner  as  he  ought  to  have  done,  n 
taken  place  between  the  carriage  of 
said  stage  coach  of  the  defendant,  r 
or  injury  have  been  occasioned  to 
horses  of  the  plaintiff,  or  either  of 
sons  or  servant  of  the  plaintiff,  or  I 
he  further  says,  that  just  before  and 
&c.  the  said  son  of  the  plaintiff  who 
government,  management,  and  direc 
riage  and  horses  of  the  plaintiff,  drc 
and  directed  the  same  so  carelessly 
fully,  and  improperly,  and  with  such 
in  and  along  the  said  highway,  that 
the  plaintifij  at  the  said  time  when 
and  was  drove  with  great  force  an 
against  the  said  stage  coach  of  tli 
means  thereof,  and  without  any  c 
driving,  government,  and  direction  i 
horses  of  the  defendant*  and  without 
proper  conduct,  or  default  of  the  c 
servant,  the  coach  of  the  defendant 
and  against  the  said  carriage  of  the  ; 
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supposed  damage  and  injury  in  the  declaration  mentioned         1837* 
were  caused  and  occasioned  as  therein  alleged,  and  so  the 
defendant,  if  any  hurt  or  damage  then  happened  or  was  v, 

Dry  A  w 

occasioned  to  the  said  carriage  or  horses  of  the  plaintiff, 
or  either  of  them,  or  to  his  sons  or  servant,  or  either  of 
them,  the  same  happened  and  was  occasioned  by  the  care- 
lessness, negligence,  unskilfulness,  and  improper  conduct 
of  the  said  son  of  the  plaintiff  who  was  so  driving  the  car- 
riage and  horses  of  the  plaintiff,  and  by  the  velocity  and 
violence  with  which  the  said  son  and  servant  of  the  plain- 
tiff so  drove  the  said  carriage  and  horses  of  the  plaintiff, 
which  running  struck  the  said  coach  of  the  defendant  upon 
and  against  the  said  carriage  of  the  plaintiff,  and  caused 
and  occasioned  as  in  this  plea  mentioned  the  violence  and 
supposed  running  and  striking  of  the  said  coach  of  the  de- 
fendant against  the  carriage  of  the  plaintiff,  whereof  the 
plaintiff  hath  above  thereof  complained  against  the  defen- 
dant, without  this,  that  the  defendant,  at  the  said  time 
when  &c.,  by  his  said  servant,  so  carelessly,  unskilfully, 
and  improperly  drove,  governed,  and  directed  his  said 
coach  and  horses,  and  by  and  through  the  carelessness  and 
improper  conduct  of  the  defendant,  by  his  said  servant,  so 
that  he  the  defendant  then  ran  and  struck  with  great 
force  and  violence  upon  and  against  the  carriage  of  the 
plaintiff  modo  et  forma. 

Special  demurrer,  assigning  for  cause  that  the  plea  is 
argumentative,  and  amounts  to  the  general  issue. 

The  Court  called  on 

Kelly,  in  support  of  the  plea. — Since  the  new  rules  the 
plea  is  good.  The  plea  of  not  guilty  operates  only  as  a 
denial  of  the  wrongful  act,  but  not  of  the  facts  stated  in 
the  inducement.  Here,  the  declaration  states  that  the  de- 
fendant was  possessed  of  a  stage  coach  then  under  the 
government  of  a  servant  of  the  defendant,  and  that  the 
servant  so  negligently  conducted  himself  that  the  accident 


Clfect  ot  Ihe  rule  is,  tbat 
ftet,  and  not  llie  inducen 

if,  tbat  it  puta  the  wholi 
BoA  ^Tes  greater  effect  to  th 
Mt  IIm  same  force  as  tbe  geni 
dm  pkintiS*  of  any  pnrticula 
tud. 

Lwd  Adinger.  C.  6.-1 

aspecUl  plea  amount 

iMUlbulwBs,  that  it  Qontaii 

wttter.    Before  tbe  new 

followed  iy  a  p\tM.i 

csDcIvding  to  the  country,  th 

BCcede  to  tbe  proptuit 

diolillicd  the  general  isEue;  1 

A>»«[ieeieB  of  evidence  tliat  a 

U  M  Stilt  open  to  plead  aU  ' 

oU  objections  to  the  special  g 

ttauMt  upon  special  desiiirrc 

in  support  of  the  c 


tuinity  t£rm,  7  will.  !▼.  769 

Bolton  v.  Manning. 

iSHEE  obtained  a  rule  to  set  aside  a  judgment  for  irre-  An  appearance 

gularity.     Aii  appearance  had  been  entered  jfor  the  de-  th"d(rfwdant°' 

fendant  under  the  statute,  and  on  the  27tht  of  April  the  •J^'  •/^«'  ?oiice 

^  of  declaration 

plaintiff  served  a  notice  of  declaration,  and  demanded  a  and  demand  of 

plea.     On  the  1st  of  May,  the  defendant  took  out  a  sum-  a  summons  for 

mons  for  further  time  to  plead,  returnable  in  the  afternoon  H^f  J®  plead, 

•           '  which  was  not 

of  the  2nd  of  May.     On  the  morning  of  the  2nd  of  May.  returnable  un. 

•     1                           .         1        rr.t         ,  .       .                        ,         ,           ,  ta  after  the  time 

judgment  was  signed.     I  he  objections  were,  that  the  rule  for  pleading 

to  plead  had  been  filed  before  the  notice  of  declaration  pj2ndff  signed 

was  served  (a),  and  also  that  no  notice  of  taxation  had  been  j"d«n>ent:— 

^   ^  Held,  that  a 

given,  pursuant  to  R.  T.  1  Will.  4.  rule  to  plead 

was  neoeiiary,, 
thougb  an-  ap» 

Moody  shewed  cause. — The  defendant  is  not  entitled  to  pearance  had 

a  demand  of  plea  when,  he  has  allowed  an  appearance  to  the"dcfendant^ 

be  entered  for  him  ;  and  the  same  principle  will  apply  to  ?"^  ***■*  ^*  ^^ 

'^          ^                   rr  J  jectlon  was 

a  rule  to  plead.     [Parke,  B. — There  must  be  a  rule  to  waived  by  the 

plead  in  all  cases,  whether  the  defendant  has  appeared  or  time. 

not:  it  is  so  stated  in  Tidd's  Practice  (b).]  Then  that  objec-  J^*  ™'*. 

^  '  ■*                               <*  which  requires 

tion  has  been  waived  by  the  summons  for  further  time  to  notice  of  taxa- 

plead :  Nugee  v.  M'Donell  (c).     As  to  the  other  objec^  doe«  not  apply 

tion,  the  omission  to  give  notice  of  taxation  of  costs  does  fenJ||^|  h,^*" 

not  necessarily  make  the  judgment  irregular.  [ParA:^,B.—  appeared. 
I  have  frequently  decided  so  at  chambers.] 

Shee^  in  support  of  the  rule. — When  an  appearance  is 
entered  for  the  defendant,  there  is  no  declaration  until  no- 
tice is  served.  [PorA^,  B. — That  objection  is  waived  by 
the  summons  for  time  to  plead.]  No  attention  was  paid 
to  the  first  or  second  summons ;  if  the  summons  had  been 
attended  it  might  have  been  a  waiver,  but  the  plaintiff 
has  treated  them  as  a  nullity.     But,  at  all  events,  there 

(a)  See  Bennett  v.  Smithy  ante,  (6)  Vol.  1,  p.  473. 

p.  353.  (c)  Ante,  Vol.  3,  p.  679. 


CASES  OH  POINTS  Ot  FRAC 

should  have  been  a  nolice  of  taxat 
B. — That  rule  does  not  apply,  unl 
appeared  (a).] 

Lord  Abinoer,  C.  B. — The   gi 
liave  been  sufficiently  ensvered. 

(a)  See  17  Beg.  Gen.  H.  T.  4  Will.  4 


Capel  ff.  Stain 
Davison  moved  for  a  rule  to 
Master  should  not  review  his  taxat 
plaintiff  or  his  attorney  the  costs  of 
■  postage  of  letters  paid  by  biro  befo 
of  the  action.  After  the  cause  had 
declaration,  an  order  was  made  by 
ingH  should  be  stayed  on  paymei 
Before  the  writ  was  sued  out,  fiftt 
settlement  of  the  demand  had  beer 
tiff's  attorney,  anil  he  had  received 
(he  defendant,  for  thirteen  of  which 
age.  The  defendant  had  requeste 
given,  and  every  accommodation  wi 
tiff's  attorney.  The  Master  refuse 
more  than  one  letter. 

Lord  Abinobr,  C.  B. — The  usu 
for  one  letter  only  ;  if  more  were  al 
two  letters  a  day  sent  by  the  twopei 

Parke,  B. — It  is  much  better  to 
rule.  ]fthis  application  were  alio 
would  be  to  introduce  a  letter  every 


(a)  JHorium  v.  Summert,  ante, ' 
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1837. 

HfiDGCR  V.  Stevenson. 

JL  HE  declaration  stated  that  one  Samuel  Thompson,  on  in  an  action  by 
the  10th  day  of  August,  1835,  made  his  promissory  note  JUdoJI^J 'fL"" 
in  writing,  and  thereby  promised  to  pay  to  the  order  of  prom»»»<"7notc, 
the  defendant,  at  Messrs.  Barclay ,  Tritton,  and  Barclays,  aiie^da  pro- 
London,  99/.  18^.,  two  months  after  the  date  thereof,  for  note*' according 
value  received,  which  period  had,  at  the  commencement  of  effec'^hJI!^""** 
the  suit,  elapsed  :  and  then  delivered  the  said  note  to  the  •"d  assigned,  ai 
defendant,  and  the  defendant  then  indorsed  the  said  note  the  maker  did 
to  the  plaintiff,  and  promised  to  pay  the  same  according  to  "ote^or  did 
the  tenor  and  effect  thereof :  but  the  said  Messrs.  Barclay,  the  defendant  or 
Tritton  and  Co.,  did  not,  nor  did  the  said  S.  T.,  nor  did  son,  although 
the  defendant  or   any  other  person  pay   the  said   note,  duly  presented 
although   the  same   was   presented  at   Messrs.  Barclay,  Ja**e*"Jh'^"* 
Tritton  and  Co.'s  on  the  day  when  it  became  due,  whereof  t^«  defendant 

had  notice:^ 

the  defendant  had  notice.     Plea — that  defendant  had  no  Held,  that  the 
notice  of  dishonour.     A  verdict  having  been  found  for  the  fiI^I^t7y"iiSd, 
plaintiff  (a),  Sr^^'tlS* 


W.  H.  Watson  obtained  a  rule  to  arrest  the  judgment, 
on  the  ground,  first,  that  the  promise  alleged  in  the  decla- 
ration was  to  pay  the  note  according  to  the  tenor  and  effect 
thereof,  whereas  the  obligation  in  law  was  to  pay  on  re- 
quest upon  the  default  of  the  maker :  secondly,  there  was 
no  sufficient  breach,  inasmuch  as  the  defendant  was  not 
bound  to  pay  until  after  the  note  had  been  presented. 

Humfrey  and  Hoggins  shewed  cause. — The  promise  to 
pay  according  to  the  tenor  and  effect  of  the  note,  is  a  pro- 
mise to  pay  after  notice  of  dishonour.  The  declaration 
states  the  indorsement  of  the  note  and  the  dishonour,  and 

(a)  The  verdict  was  taken  sub-      and  the  Court  decided  in  favour 
ject  to  the  opinion  of  the  Court  as      of  the  plaintiff, 
to  the  sufficiency  of  the  notice, 


sufficient  after 
verdict. 


TAINITY  TERM,  7  WILL.  IT. 

effect  thereof,  that  is,  according  to  the  tenor  and  effect  of 
the  note  so  indorsed.  That  is  not  an  improper  description 
«f  the  liability  of  the  indorser,  viz*  that  he  will  pay  the  note 
when  due  if  not  paid  by  the  maker,  in  case  he  received  <Iue 
notice  of  dishonour :  such  is  the  legal  interpretation  of  the 
promise  of  the  indorser.  Then  it  is  further  abjeoted,  that 
there  is  no  suflScient  breach.  I  am  of  opinion  that  this 
breach  may  be  so  read  as  to  constitute  a  good  breach, 
that  is,  a  nonpayment  by  the  indorser  after  presentment 
and  due  notice  of  dishonour.  The  allegation  is  that  the 
said  Messrs.  Barclay  and  Co.  did  not,  nor  did  the  said  S.T., 
ix>r  did  the  defendant  or  any  other  person  pay  the  said 
note ;  that  is,  at  any  time.  I  am  of  opinion  there  is  a  suffi- 
cient breach  after  verdict ;  but  whether  or  no  it  might 
have  been  bad  on  special  demurrer,  we  are  not  called  upon 
to  say. 
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V, 

Stevenson. 


BoiiLANO  and  Aldeiison,  Bs.,  concurred. 


Rule  discharged. 


Fisher  v.  The  Thames  Junction  Railway  Company. 

J.  HIS  was  an  action  on  the  case  for  mjury  done  by  the  in  case  for  in- 
defendants  to  the  plaintiff's  reversionary  interest  in  cer-  puintirsrevcr- 
tain  property.     The  defendants  were  desirous  of  pleading  Jj,^g"5ef  nd*****^ 
the  general  issue,  and  also  pleas  denying  that  the  plain-  were  desirous  of 
tiff  was  possessed  of  the  reversion,  and  that  the  person  general  issue, 
stated  to  be  tenant  in  the  declaration  was  tenant.  Gumey^  denying  1^ 
B.,  havinir  refused,  at  chambers,  to  allow  these  pleas  to  P*a>n^ffy>  ^e 

'  ®  '  *  "^  possessed  of  the 

pleaded  together  with  the  general  issue,  reTersion,  and 

that  the  person 
stated  to  be 
tenant  in  the  declaration  was  not  tenant.    The  defendants  were  a  company  incorporated  by  act  of 
Parliament,  which  enabled  them  to  plead  the  general  issue,  and  give  in  evidence  that  the  act 
complained  of  was  done  in  pursuance  of  the  authority  of  that  act.    The  Court  refused  to  allow  the 
other  pleas,  together  with  the  general  issue. 
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Shee  now  moved  to  plead  these  several  matters.  The 
act  of  the  company  contained  a  clause  enabling  them,  io 
every  action,  suit,  or  information,  to  plead  tlie  general 
issue,  and  to  give  the  act  and  special  matter  in  evidence 
at  the  trial,  and  that  *'  the  act  complained  of  was  done  in 
pursuance  of  or  by  the  authority  of  the  statute.**  The 
pleas  traversing  the  interest  of  the  plaintiff  and  the  alleged 
tenant  were  not  within  this  clause,  which  differed  from  the 
usual  form  in  acts  of  Parliament,  which  allowed  the  gene- 
ral issue  to  be  pleaded.  [Alderson,  B. — There  is  a  case 
in  this  Court  on  the  point.]  The  case  of  Neale  v.  AI^Ken- 
zie  {a) ;  but  that  case  is  different  from  the  present ;  here, 
the  matters  of  defence  do  not  come  within  the  terms  of 
the  act,  which  enables  the  defendant  to  shew  that  the 
wrong  complained  of  was  done  tit  pursuance  of  or  by  the 
aulhoriiy  of  the  act. 


Lord  Abimoer,  C.  B« — The  new  rules  have  not  de- 
prived the  party  of  the  general  issue,  where  it  is  given  by 
statute  (6),  and  before  the  new  rules,  these  pleas  could 
not  have  been  pleaded.  You  may  make  an  election  to 
plead  the  general  issue  or  the  special  matters. 

Alderson,  B. — This  seems  to  be  the  precise  case  of 
Neale  v.  M'Kenxief  and  that  the  general  issue  would  put 
these  matters  in  issue.  If  special  pleas  were  allowed  to- 
gether with  the  general  issue  given  by  statute,  it  would 
deceive  the  plaintiff,  who  supposes  that  the  defendant 
means  to  rely  on  the  matters  specially  pleaded,  and  not  to 
give  others  in  evidence  under  the  general  issue. 


(fi)  Ante,  Vol.  2,  p.  702. 


{b)  Ante,  VoL  2,  p.  312. 
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Levi  i?.  Price.  ^1!^ 

XN  this  case  a  writ  of  error  coram  vobis  was  sued  out  on  A  writ  of  error 
the  17th  of  February,  and  notice  thereof  given  to  the  ^"jJ^J^ea*" 
plaintifTs  attorney  on  the  22nd.     On  the  19th  of  April  fromthcthneof 

*  -^  *  notice  that  it  is 

the  plaintiff  levied  on  the  defendant's  goods  under  a  fieri  sued  out,  aDd 
facias,  and  on  the  same  day,  after  the  levy,  the  writ  of  timeofaUow- 
error  was  aUowed.  The^'La  4. 

c.  96, 1. 1,  re- 

Maruel  moved  to  set  aside  the  writ  of  fieri  facias  for  quinug  bail  in 
irregularity,  and  cited  Birch  v.  Truie  (a),  as  an  authority  apply  to  error 
that  the  statutes  requiring  bail  in  error  do  not  apply  to  *°  ^^ 
error  coram  vobis. 

Humfrey  shewed  cause,  and  contended  that  since  the 
rules  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  83  (6),  and  9  Reg. 
Gen.  H.  T.  4  Will.  4  (Practice  Rules)  (c),  a  writ  of  error 
was  a  supersedeas  from  the  time  of  its  allowance  only,  and 
not,  as  formerly,  from  the  time  of  notice.  The  6  Geo.  4, 
c.  96,  8. 1,  expressly  required  bail  in  error. 

Parke,  B. — The  6  Geo.  4  is  in  pari  materia  with  the 
statute  of  James ;  and  Birch  v.  Triste  decided  that  the 
latter  act  did  not  apply  to  error  in  fact.  Neither  do  the 
new  rules  apply  to  error  in  fact.  The  plaintiff  should  have 
applied  to  the  Court  for  leave  to  take  out  execution. 

Rule  absolute,  no  action  to  be  brought. 

(a)  8  East,  412.  {b)  Ante,  Vol.  1,  p.  194. 

(c)  Ante,  Vol.  2,  p.  306. 


Edmunds  r.  Groves. 

ASSUMPSIT  by  indorsee  against  maker  of  a  promis-  Astumpdt  br 
sory  note.     Plea :  that  the  consideration  for  the  note  was  mfk^r^orapro^ 

missory  note. 
PIcm,  that  the  note  waa  made  for  a  gaming  debt,  and  indorsed  to  the  plaintiff  with  notice  thereof, 
and  without  consideration.  Replication,  that  pladntiff  had  no  notice  of  the  illegality  of  the  consi- 
deration, and  that  he  gave  value  : — Held,  that,  upon  these  pleadings,  it  waa  incumbent  on  the 
defendant  to  give  some  evidence  of  the  illegal  concoction  of  the  note,  before  the  plaintiff  could  be 
called  upon  to  prove  he  gave  value. 

VOL.  V.  B  R  B  D.  P  C. 


(^Koiik 


TRINITY  TSRBfy  i  WlLLi  IV;  fH 

iktit,  Who  ^^t  ilp  a  deffbmie  that  th^  plaintiff  tddk  tti^  libt^  I8d7j 
i^ith  notice  of  its  origlh&l  ill^galit jri  to  hdv6  git^n  at  least  tihitijvti 
sottie  etidenc^  to  prove  it.  It  is  not  flfec^sai^  to  say  ^hkt  ^  ^^ 
evidence  would  be  suffldehtj  wheti  i\\  th^  faetis  of'the  caM 
lil^  before  the  jury,  it  is  f^dr  thdtn  to  deteiihinii.  TM 
tirt^mfiiAtitb  of  its  being  improperly  dbtaiilfed  ih  the  fir^ 
itiiatit^  ttiay  cast  stich  stisplcioh  oh  tbd  pl^lhtiff's  titter 
that  utiless  he  I'ebnts  dny  infefenc^  Which  tnaiy  af  Jse  ff'M 
his  connexion  with  the  pstrty  who  obtaihed  H4  by  pfdViii^ 
that  he  gavevaluei  the  jury  may  infer  that  he  was  aware  of 
the  illegality.  But  upon  these  pleadings  I  think  the  de- 
fendant should  have  given  evidence  to  connect  the  plaintiff 
with  the  party  implicated  in  the  illegal  concoction  of  the 
note.  I  give  no  opinion  upon  the  argument  of  Mr.  Wat- 
son,  as  to  the  effect  of  the  admission  of  a  fact  upon  the 
record,  but,  as  there  was  no  evidence  of  the  illegality,  I 
think  the  verdict  was  right.  It  may  be  worth  while  con- 
sidering whether  the  5  &  6  Will.  4,  c.  41,  has  the  effect 
which  was  intended,  of  rendering  securities  given  for  gam- 
ing debts  available  in  the  hands  of  a  bona  fide  holder  for 
value :  upon  that  point  I  give  no  opinion ;  it  is  still  open  to 
the  defendant  upon  the  record. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Alderson,  B. — The  defendant  pleads  that  there  was  a 
gaming  transaction  between  him  and  a  third  person,  in 
respect  of  which  the  note  was  given,  and  that  it  was  in- 
dorsed to  the  plaintiff  with  full  knowledge  of  that  circum* 
stance,  and  without  consideration.  The  plaintiff  replies 
that  he  had  no  knowledge  of  the  illegal  transaction,  and 
that  he  gave  value.  This  form  of  pleading  is  said  to  be 
an  admission  on  the  part  of  the  plaintiff,  sufficient  to  raise 
an  inference  against  him  of  the  existence  of  facts  passing 
between  the  defendant  and  a  third  person.  But  I  appre- 
hend that  is  a  wrong  conception  of  the  effect  of  an  admis- 
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1837-         sion  on  the  record.    An  admission  on  the  record  is  merely 
V    ^    ^      *  waiver  of  requiring  proof  of  those  facts  which  are  not 
»•  denied,  the  party  being  content  to  rest  his  claim  on  other 

facts  in  dispute ;  but  if  any  inferences  arc  to  be  drawn  by 
the  jury,  they  must  have  those  facts  proved  like  any 
others.  In  the  present  case,  there  was  nothing  to  go  to 
the  jury  from  which  they  could  infer  that  the  note  was 
illegal  in  its  inception.  As  the  defendant  gave  no  evi- 
dence, the  plaintiff  was  entitled  to  a  verdict. 

Rule  refused. 


AM 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT  (OF  WRIT). 

The  plaiDtiff,  in  replevin,  marrying 
after  plaint  in  the  county  court  and 
before  its  removal  by  re.  fa.  lo. : — 
Held,  that  the  writ  abated.  HolUs  v. 
Freer  and  Others^  47 

ABATEMENT  (PLEA  OF). 
See  Time  (Calculation  of). 

ABUSE  OF  PROCESS. 
See  Arrest,  1,  2. 

ACCEPTOR. 

See  Appidavit  (op  Debt),  8 — Bail, 
8— Plea,  7,  8, 23. 

ACCOMMODATION. 
See  Bill  op  Exchange. 

ACCOUNT  STATED. 

See  Affidavit  (of  Debt),  1,  2. 

ACKNOWLEDGMENT. 
See  Limitations  (Statute  op),  2. 

ADDITION. 
See  Affidavit,  4,  7,  8,  9 — Bail,  1. 


ADMISSION. 
See  Plea,  8,  4. 

ADMINISTRATOR. 

See  Counts  (Joinder  op),   1, 
Plea,  28. 

AFnDAVIT. 

1.  If,  in  a  joint  affidavit,  the  addi-' 
tion  of  one  deponent  is  defective,  the 
statement  made  by  the  other  in  the 
affidavit  may,  notwithstanding,  be 
read.     Ex  parte  Edmonds,  702 

2.  An  affidavit  made  before  a  com- 
missioner, who  acts  as  the  attorney  of 
the  defendant,  before  an  appearance 
is  entered,  cannot  be  used;  but  it 
must  be  clearly  shewn  that  he  acted 
as  such  attorney  at  the  time  of  taking 
the  affidavit :  it  b  not  sufficient  to 
shew  that  he  is  so  at  the  time  of 
making  the  objection*    Kidd  v.  Davis, 

568 
8.  An  affidavit  sworn  before  the 
clerk  to  an  attorney,  who  makes  an 
application  that  his  client  may  be  ad- 
mitted as  a  party  to  a  cause,  is  not 
within  the  prohibition  of  1  Reg.  Gen. 
H.  T.  2  WiU.  4,  s.  6.  Doe  d.  Grant  v. 
Roe,  409 
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AFFIDAVIT. 


AFFIDAVIT  (OF  SERVICE). 


4.  A  defendant  need  not  give  his 
addition  in  an  affidavit  made  by  him 
in  the  cause.     Brooks  v.  Farlar^  36 1 

5.  An  affidavit  of  debt  not  intituled 
in  any  Court,  was  stated  to  be  sworn 
before  a  person  appointed  by  virtue 
of  a  commission  from  the  Court  of 
Exchequer  and  Common  Pleas: — 
Held^  sufficient,  and  that  it  might,  be 
used  in  either  Court.   White  v.  Irving^ 

289 

6.  It  is  no  objection  to  an  affidavit 
used  in  opposing  a  motion,  that  it  has 
been  sworn  after  t^^  ^ay  upoi^  which 
the  rule  was  due,  if  it  be  sworn  before 
cause  actually  shewn.  Graham  v. 
Beaumont  f  49 

7.  "  A.  B.,  clerk  to  C.  D.,  defend- 
ant's attorney,"  is  not  a  sufficient  de- 
scription of  9  deponent.  Daniels  v. 
May,  S3 

8.  In  an  j^<)avit  \>y  an  attorney's 
clerk,  it  is  unnecessary  for  him  to 
state  his  oiff  n  residence,  if  l^e  states 
tha(  of  \na  master.  Strike  v.  Blanch- 
ard,  2X6 

9.  The  rule  1  Reg.  Gen.  H.  T.  2 
Will.  4,  s.  5,  fia  to  the  addition  of 
deponents,  applies  to  affidavits  of  suf- 
ficiency m^de  by  b^U  pursuant  to  3 
Reg.  (W.  T.  T.  1  Will.  4 ;  and,  therer 
for«,  if  it  is  omitteci,  th^  affidavit  must 
h»  amfinded,  and  the  defendant  wiU 
lUX  be  entitled  to  the  costs  of  justi6- 
catioD.     Br(mn*s  Bail,  320 

AFF1DAVIT(ALTER  ATION  OF). 

An  a£^davit  cannot  be  m^de  use  of, 
if  al^red  after  it  is  sworn.  Wright 
V.  Skinner,  92 

AFFIDAVIT  (OF  DEBT). 
See  Appearance,  4. 

Ir.  An  affidavit  of  debt,  stating  the 
defendant  to  be  indebted  to  the  de- 
ponent "  on  an  account  stated  between 
them,"  is  insufficient.  Hooper  v.  FeS' 
tris,  710 

2.  In  an  affidavit  of  debt  it  is  suf^ 


ficient  to  allege  the  claim  to  be  due 
"  on  the  balance  of  an  account  stat- 
ed," without  the  words  '*  and  settled." 
Tyler  v.  Campbell,  632 

3.  An  affidavit  of  debt  need  not 
disclose  any  connexion  between  the 
plaintiff  and  the  deponent,  or  the 
means  of  knowledge  possessed  by  the 
latter  with  respect  to  the  debt.  Hoi' 
liday  v.  Lawes,  485 

4.  In  an  affidavit  of  debt  by  the 
indorsee  of  a  promissory  note  against 
the  maker,  it  is  not  necessary  that 
th^  deponent  should  describe  himself 
as  the  indorsee,  if  he  traces  title  to 
himself;  nor  is  it  necessary  to  allege 
the  default  of  the  maker.  James  v. 
Trevanion,  275 

5.  A  prisoner  comes  too  late,  after 
1 9  days,  to  object  to  a  defect  in  the 
affidavit  to  held  to  bail«  F<meU  v. 
Pe^re,  276 

6.  SemhU,  that  an  affidavit  to  hold 
to  bail  is  not  sufficient,  which  states 
that  the  defendant  is  indebted  in 
'*  principal  monies"  due  on  a  bill  of 
exchange,  unless  it  also  states  the 
amount,  for  which,  the  bill  is  drawn. 
Ibid.  276 

7.  An  affidavit  that  defendant  was 
indebted  for  '*  the  hire  of  i^  berth  on 
board  a  ship,"  held  sufficient,  and  that 
it  was  not  necessary  to  shew  an  actual 
enjoyment.  Shelfordv,  O'Brien,  173 

8.  The  affidavit  of  debt  in  an  ac- 
tion by  indorsee  i^ai^st  dri^wer  should 
allege  the  default  of  acceptqjr.  Cros- 
by V.  Clark,  62 

9.  In  an  affidlivit  ^f  debt  for  the 
agistment  of  cattle,  it  must  be  aUeged 
that  they  were  agisted  ^^  at  the  re- 
quest" of  the  defendant.  Smith  v. 
Heap.  11 

AFFIDAVIT  (OF  SERVICE). 

It  is  sufficient  in  an  aflSdavit  of  ser- 
vice of  a  rule  to  swear  to  the  service 
of  "  a  true,"  without  adding  the  word 
"  copy."  The  King  v.  The  Sheriff  of 
Stafford,  fl$S 


AFFIDAVIT  (TITLE  OF). 

AFFIDAVIT  (TITLE  OF). 
See  AiFiDAViT,  B — Ahekdhehi,  1, 

1.  In  an  application  for  the  deli- 
very up  of  a  narrant  of  attorney,  the 
atBdavits  may  be  intitled  in  a  cause. 
Thompson  v.  Vaux,  691 

i.  Where  there  are  aeveral  defend- 
ants, [he  namea  of  all  must  be  intro- 
duced into  the  title  of  the  afiidaTita 
used  to  make  application!  in  the 
Court;  and,  therefore,  all  besides  one 
cannot  be  included  under  the  words 
"andothera."  Tomkimt.Geaek,BQ9 

8.  Where  a  rule  has  been  subataa- 
tially  disposed  of,  it  cannot  afterwards 
be  objeeied,  that  the  afBdaviu  upon 
which  the  rule  was  drann  up  are  not 
correctly  intitled.  Vtner  i.LangUm, 
92 
AFFIDAVIT  (USING). 

S«e  AiEiSATiT  (Altxbatiok  of). 

ALLOCATUR. 
Set  AttACBHEMT,  1. 

AMENDMENT. 

See    AFFiUATir,    D — Writ — Writ 

(AHENnHBMT    of) — WaiT     (of 

Teial),  4,  8. 

I.  The  title  of  an  affidavit,  on 
which  B  rule  has  been  obtained,  may 
be  amended,  on  payment  of  costs,  the 
opposite  party  having  leave  to  file 
affidavits  in  reply.  Rex  v.  The  Jiu- 
ticet  of  Warwickihire,  382 

Z.  Where  a  defect  in  a  rule  is  at< 
tributable  to  the  officer  of  the  Court, 
it  may  be  amended  without  costs. 
Damning  v.  Jenningt,  373 

3.  Where  the  declaration  on  a  hilt 
of  exchange  omitted  the  time  at  which 
the  bill  was  payable,  and  the  Judge  at 
Nisi  Prius  refused  an  amendment,  and 
nonsuited  the  pkintifT,  the  Court  set 
aaide  the  nonsuit  on  terms.  Pullenv, 
Seymow,  164 

ANNUITANT. 

See  LiiuTAiiox  (Statute  of),  1. 


ARBITRATION.        781 

APPEAL  (TIME  FOR). 
See  Bastard. 

APPEARANCE. 
See  SuuHONs  (Wbit  of),  S. 

1.  The  clause  in  statute  9  &  10 
Will.  3,  c.  25,  s.  SI,  which  imposed  a 
penalty  of  5/.  on  defendant's  neglect- 
ing to  enter  an  appearance,  baa  ceased 
to  operate.     Thomaa  t.  Nokee,    650 

a.  An  appearance  cannot  be  enter- 
ed nunc  pro  tunc ;  and  therefore,  if  it 
be  not  entered  until  afier  jud^ent 
signed  upon  a  cognovit,  the  judg- 
ment may  be  set  aside  for  irregula- 
rity.    WatiMv.Dow,  58* 

3.  Where,  after  a  rule  for  a  distrin- 
gas has  been  obtained,  and  before  the 
issue  of  the  writ,  the  defendant  ad- 
mits that  he  baa  been  served  with  the 
summons,  an  appearance  may  be  en- 
tered for  him  by  the  plaintiff*.  Saun~ 
den  V.  De  Chastelain,  Ui 

4.  Where  a  capias  has  been  issued 
against  one  defendant,  and  be  la 
discharged  out  of  custody  on  account 
of  a  defect  in  the  affidavit  of  debt, 
without  the  terms  of  entering  an  ap- 
pearance being  stated  in  the  rule,  and 
no  appearance  is  entered  by  the  de- 
fendant, the  plaintiff  has  no  right  to 
enteroneforhim.   Witkinty.  Parker, 

lAO 

ARBITRATION. 

See  Costs,  16, 

I.  If,  by  the  submission,  the  costs 

of  an  arbitration  are  to  abide    the 

event,  it  is  an  excess  of  junsdictioa 

for  the  arbitrator  to  determine  their 

amount.     Kendrkk  v.  Daniet,      693 

5.  If  an  arbitrator  directs  mutual 
releases  on  payment  of  a  sum  of  mo- 
ney, over  which  he  has  jurisdiction, 
as  well  as  of  a  sum  over  which  he  has 
none,  the  award  is  good  as  to  the 
former.  lb, 

3,  An  application  to  set  aside  on 
award  made  under  9  &  10  Will.  3, 
c,  15,  must  be  made  before  the  last 


ARBITRATION. 
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the  ground  of  other  matters  In  differ- 
ence being  referred  in  the  same  sub- 
mission. Jones  V.  Jehu,  130 
1 7«  Where  a  cause  and  all  matters 
in  difference  are  referred  to  an  arbi- 
trator, and  by  his  award  he  merely 
directs  a  verdict  to  be  entered  in  fa- 
vour of  the  plaintiff*  for  one  entire 
sum,  the  award  is  not  final,  and  there- 
fore bad.     Gyde  V.  Boucher,        127 

18.  Where  a  party  consents  to  a 
Judge's  order  for  a  reference  to  the 
Master,  and  undertakes  to  pay  the 
sum  found  due,  he  cannot  afterwards 
dispute  the  amount  for  which  the 
Master  has  given  his  allocatur.  Wat- 
kins  V.  0* Gorman  Mahon,  178 

19.  The  declaration  stated  that 
differences  were  pending  between  the 
plaintiff*,  as  administratrix,  and  the 
defendant,  concerning  divers  sums  of 
money,  of  part  of  which  there  had 
been  a  settlement  on  a  day  certain  in 
the  lifetime  of  the  intestate,  to  wit,  on 
&c. :  it  then  stated  the  submission  to 
arbitration,  and  that  the  arbitrator 
awarded  that  there  was  due  from  the 
defendant  to  the  plaintiff*,  as  adminis- 
tratrix, 150/.,  together  with  interest 
on  the  same  from  the  period  of  the 
loit-mentioned  settlement.  The  de- 
fendant pleaded,  first,  that  the  arbi- 
trator did  not  make  any  award  ;  se- 
condly, that  the  day  in  the  declaration 
mentioned  was  not  the  day  of  the  last 
settlement ;  and,  thirdly,  that  no  set- 
tlement was  made.  The  first  and 
third  issues  were  found  for  the  plain- 
tiff*, and  the  second  for  the  defendant : 
— Held,  that  the  second  issue  was 
immaterial.  Held,  also,  that  the 
award  was  final ;  it  appearing  that  the 
date  of  the  last  settlement  was  cer- 
tain, and  not  a  matter  in  dispute. 
Plummer  v.  Lee,  755 

ARREST. 

I .  The  Court  will  not  set  aside  an 
arrest  upon  the  merits,  unless  it  clear- 


ly appears  that  the  process  of  the 
Court  has  been  abused.  Mason  v. 
Smith,  179 

2.  The  Court  will  not  discharge  a 
defendant  out  of  custody,  on  the 
ground  that  the  debt  for  which  he  has 
been  arrested  is  founded  on  an  illegal 
consideration,  and  an  injunction  has 
issued  from  the  Court  of  Chancery  to 
stay  proceedings  at  law ;  if,  however, 
the  process  of  the  Court  has  been 
abused  for  the  purpose  of  oppression, 
the  Court  will  interfere.  Curzonv* 
Hodges,  98 

ARREST  (OF  JUDGMENT). 

See  Declaration,  5 — Plea,  18. 

Where  a  cause  is  tried  in  vacation, 
a  motion  in  arrest  of  judgment,  in 
this  Court,  must,  pursuant  to  the  old 
practice,  be  made  within  the  first  four 
days  of  the  ensuing  term.  Weston  v. 
Foster,  54 

ARREST  (PRIVILEGE  FROM). 

Where  an  attorney  defendant  claims 
a  privilege  from  arrest  eundo,  it 
must  clearly  appear  that  he  left  home 
for  the  purpose  of  attending  the  Court. 
Strong  V.  Dickenson,  86 

ARREST  (WITHOUT  PROBA- 
BLE CAUSE). 

See  Arbitration,  16 — Costs,  2,  8, 

22. 

ASSETS. 
See  Executor,  2. 

ASSUMPSIT. 
See  Plea,  16,  17. 

ATTACHMENT. 

See  Arbitrator,  7,  8 — Attorney,  1 
— Bail,  17 — Habeas  Corpus,  % 
— Sheriff,  4,  6 — Subpcena  — 
Waiver,  1. 

1.  To  bring  a  party  into  contempt 


a.  It  ii  DO  u)incr  to  a  rule  for  an 
aUftchmi-m,  thai  iho  Judge's  onler, 
which  hu  bcf  n  made  a  rule  of  Court, 
halt  not  bFi>n  prrsonally  icrved,  if  ilie 
nilu  itiulf  bag  been  leguhrly  served. 
Qrceunocd  v.  Z^yrf,  255 

4.  If  a  (lefrndaot  will  not  take  the 
copy  of  an  award  and  rule,  the  other 
rrquisilM  of  a  aervlcc  being  complied 
frith,  it  U  fufflcicnt  for  a  rule  nisi  for 
an  alHichmcw.    EUii  v.  Giles,    355 

5.  SmtiU,  ihatwIiereaplnintiR'is 
eniltlml  <o  W)  nltachinent,  pursuant  lo 
Rr(t.  Gon.  M.  T.  S  Will.  4,  against 
the  tbcrilT  for  not  obeying  a  Judge's 
(irdi-r  in  vacBtion  to  bring  in  the  body, 
Bllhitu|jb  ilie  defendant  ia  at^erirards 
rendered  iti  vacation,  bo  ia  bonnd  to 
apply  for  the  Mlaclimvnl  jiromftiij  in 
the  followmjr  ipfm.  TlitKingv.  The 
Sheriff  of  MyddUstx,  245 

0.  In  order  to  obtain  an  atiach- 
mani  Dgaiiiit  the  ahertlT  for  not  re- 
turning a  Krit  puriuant  to  a  Judge's 
onteri  ilu)  original  order  must  be 
•hewn  at  the  time  of  iterviug  a  copy 
of  it.     QrangcT  v.  Fry,  2 1 

7.  Wborcacopy  of«  rule  nisi  for 
an  «tlachilienl  waa  dslivered  to  dt- 
femlani'a  aon,  who  refused  to  say 
where  his  faditr  waa,  and  an  appoint- 
nihfliHiuenl  day, 
t  to  dis- 
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ATTORNEY,  &c.    785 


lOy  does  Dot  apply  to  the  casQ  of  a 
country  attorney  practising  in  the 
B^me  of  a  London  agent.  7^. 

5,  The  Court  will  not  compel  an 
attorney  to  answer  the  matters  in  the 
af)[idavit,  merely  because  he  has  hired 
ipsufBeiept  bail  to  justify  in  an  action. 
Clifford  V.  Parker,  226 

6.  The  Court  wil)  not  summarily 
compel  an  attorney  to  pay  money, 
pursuant  to  his  undertaking  to  indem<^ 
Diiy  against  costs,  in  an  action  where, 
at  his  instance,  a  party  has  allowed 
his  name  to  be  used  as  a  plaintiff, 
Y^ithout  any  interest  in  the  matter. 
^^  parte  Cltfton,  218 

ATTORNEY  (ADMISSION  OF). 

1.  Where  the  articles  of  a  clerk 
expire  on  the  1st  June,  and  the  time 
at  which  they  ought  to  have  been  de- 
posited at  the  hall  of  the  Incorporated 
Law  Society,  pursuant  to  the  rules  of 
£.  T.,  6  Will.  4,  had  ended  on  the 
SOth  May,  and  the  day  of  examina- 
tion was  the  5th  June,  the  Court,  on 
the  2nd  June,  ordered  the  articles  to 
be  received.     Ex  parte  Cooper,  703 

2.  Upder  5  Reg.  Gep.  H.  T,  6 
Will.  4,  as  to  notices  of  applications 
to  he  admitted  as  an  attorney,  Sunday 
will  reckon  as  one  day.  Ex  parte 
Bumpsj^  71S 

3.  Where  a  clerk  has  omitted  to 
send  in  his  answers  to  the  questions, 
pursuant  to  Reg.  Gen.  E.  T.  6  Will,  4, 
within  the  time  limited  by  the  ex* 
aminers,  in  consequence  of  his  agent 
omitting  to  transmit  them  in  sufficient 
time,  the  Court  allowed  him  to  send 
in  the  answers  subsequently,  the  agent 
paying  the  costs  of  the  application. 
Ex  parte  Holland,  681 

4.  Mere  ignorance  of  the  rules  as 
to  the  i^dmission  of  attornies  will  no 
longer  be  an  excuse  for  non-com- 
pliance with  them,  lb. 

5.  Under  special  circumstances  the 
Court  will  allow  the  name  of  a  pei- 


son  applying  for  admission  as  an  at- 
torney to  be  introduced  into  the 
Master's  list  on  the  first  day  of  term, 
although  the  notices  have  not  been 
given  "  three  days  at  the  least  before 
the  commencement  of  the  term,"  pur- 
suant to  5  Reg.  Gen.  H.  T.  6  Will.  4, 
Ex  parte  Blunt,  2S1 

ATTORNEY  AND  AGENT. 

See  Attorney,  3,  4 — Bad  Faith — 
Rule  (Service  of),  1 — Taxa- 
tion, 1. 

ATTORNEY  (BILL  OP). 

See  Taxation,  1, 

1.  Charges  in  an  attorney's  billfof 
preparing  the  acknowledgment  of  a 
married  woman,  and  for  attending 
before  the  commissioners,  &c.,  undev 
the  3  &  4  Will.  4,  c.  74,  do  not  ren- 
der the  bill  taxable  under  the  2  Geo.  2, 
c.  23.     In  re  Branston,  623 

2.  The  charges  in  an  attorney^i 
bill  for  attendances  on  his  client,  to 
advise  him  on  matters  subsequent  to 
the  conclusion  of  an  action,  do  not 
render  it  necessary  that  a  bill  should 
be  delivered  a  month  before  action 
brought.     Pepper  v.  Yeaiman,     155 

ATTORNEY  (CHANGING). 
See  Levari  Facias,  1,  2 — Plea,  2T* 

ATTORNEY  AND  CLIENT. 

See  Affidavit,  3 — Attorney,  2— ^ 
Costs,  6 — Small  Debtor,  1. 

Where  aq  attorney  has  received 
money  from  the  defendant  in  a  cause, 
on  account  of  his  own  client,  who  is 
plaintiff,  the  lapse  of  nine  years, 
though  unaccounted  for,  will  not  pre- 
vent the  account  between  him  and 
his  client  being  referred  to  the  Mas- 
ter.    Ex  parte  Sharpe,  717 

ATTORNEY  (CLERK  OF). 
See  Affidavit,  3,  7,  8. 


ATTORNEY,  &c. 

meted  aa  an  attorney  in  a  bontugli 
court,  where  pertons,  not  attorney!, 
may  practiie,  and  baa  served  proceat 
for  other  attorneys.  Ex  parte  Tkom- 
(01),  275 

5.  Wbereanattomey,  baring  ceased 
to  practise,  has  been  re-admitted  in 
the  K.  B.,  he  may  be  re-admitted  in 
the  Exchequer,  upon  reading  the  rule 
for  his  re-admission  in  the  K.  B.,|nith- 
out  putting  up  a  notice,  or  making  the 
usual  affidavit.  Ex  parte  Jamei 
Parry,  81 

AWARD. 

See  Akbr&atiok — Attachuent,  S, 


BAD  FAITH. 

Where  a  plaintid*  was  nonauited  in 
coDoequence  of  a  refusal  by  the  de- 
fendant's counsel  at  the  trial  to  admit 
certain  documents  in  evidence,  which 
had  been  agreed  to  be  admitted  by 
the  defendant's  attorney's  agent,  the 
Court  granted  a  new  tria],  with  costs 
to  be  paid  by  the  defendant ;  but  they 
refused  to  make  the  defendant's  attor- 
ney pay  the  costs,  because  he  was  not 
present  at  thetrid  when  the  objection 
wa«  taken,  and  had  given  no  instruc- 
tions to  the  counsel  to  do  so.  Doe  d. 
7'tnda/  v.  Roe,  420 

BAIL. 

Set  Afiidavit,  9 — Attouist,  6 — 

Erkok,  5 — ExacuTioN,  t — Ren- 

DKR,  1,  2 — Sheriff,  10 — Stat  of 

Pbocbbdikos,  2 — Waiter,  1. 

1.  If  the  addition  of  bai),  in  an 

affidavit  of  justification,  is  omitted,  it 

is  a  fatal  defect.     Benbom'i  Bail,  7 1  i 

%,  Where   bail   swore    that    ihey 

were  worth  property  "  over  and  above 

all  their  just  debts,"  instead  of  "  over 

and  above  what  will  pay  all  their  just 

debts,"  as  prescribed  by  1  Reg.  Gen. 

H.T.  2  WiH  4.  a.  19,  the  objection  was 


BAIL. 
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held  sufficient  to  release  the  plaintifi* 
from  the  costs  of  opposition,  the  bail 
having  justified.     MUUr',  Bail,   602 

3.  If,  in  the  affidavit  of  sufficiency, 
made  under  the  rules  of  T.  T.  1  Will. 
4,  the  bail  swear  themselves  "  pot- 
sessed,"  instead  of  "  worth,"  the  re- 
quired sum,  it  is  not  a  ground  for  re- 
jection, but  merely  of  depriving  de- 
fendant of  costs  of  justifying.  Car' 
ter'i  Bail,  577 

4.  Bail  having  been  put  in,  but  re- 
jected, fresh  bail  cannot  be  received 
without  leave  obtained,  though  fresh 
notice  shall  have  been  given  to  the 
plaintiff.     Veitri^i  Bail,  Bit 

5.  InordertocompelajuatificatHMi 
of  bail,  it  is  sufBcient  to  except  to  one 
of  them.     FeUham  v.  Ki^,         658 

6.  Iftime  toputinbailinacountry 
cause  is  given  by  a  judge's  order,  the 
bail  must  not  only  be  taken,  but  the 
bail-piece  transmitted  and  filed,  within 
the  limited  time,  notwithataniding  1 
Reg.  Gen.  H.  T.  2  Will.  4.  a.  14. 
Craig  v,  Evaru,  664 

7.  Where  a  defendant  seeks  to 
justify  bail  in  respect  of  a  debt  for 
which  he  has  taken  the  benefit  of  the 
Insolvent  Act,  and  been  remanded, 
the  Court  will  not  permit  the  justifi- 
cation.    Stone'i  Bail,  667 

8.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  the  drawer  may 
become  bail.     Prine  v.  Beeily,     477 

9.  Time  was,  in  the  first  iottanoe, 
given  to  the  defendant,  without  the 
consent  of  the  bail ;  one  of  the  bail 
afterwards  applied  to  the  plaintiff  for 
"  further  time :" — Held,  that  thia 
application  amounted  to  a  waiver, 
Spyer  v.  Carper,  448 

10.  The  first  rule  of  T.  T.  1  WiU. 
4,  does  not  apply  to  added  bail. 
Key  T.  Mac  Kyatire,  45S 

11.  Oneday'snoticeofjuatification 
of  the  same  bail  at  chambera  is  suffl- 
cienL      Wilton  v.  Hanlmu,  436 

12.  Where  a  prisoner  juatifiea  un- 
der the  two  daya'  notice,  it  mtut  ifH 


BANKRUPT. 
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a  defendant  out  of  custody  on  the 
ground  that  he  has  obtained  his  cer- 
tificate under  a  fiat  of  bankruptcy,  it 
should  appear  by  affidavit  that  the 
certificate  has  been  enrolled.  Oswald 
V.  miliams,  159 

2.  A  bankrupt  is  entitled  to  his 
discharge  from  prison,  notwithstand- 
ing he  has  neglected  to  plead  his 
bankruptcy,  and  baa  given  a  cogno- 
vit payable  at  a  time  subsequent  to 
that  at  which  the  plaintiff  might  have 
obtained  judgment.     Ibid. 

BASTARD. 

Tn  order  to  charge  the  putative 
father  of  a  bastard  child  with  its  sup- 
{>ort,  under  the  4  &  5  Will.  4,  c. 
76,  8.  72,  the  application  should  be 
made  at  the  next  practicable  ses- 
sions after  the  concurrence  of  the 
child's  birth  and  the  mother's  charge- 
ability  in  respect  of  it,  unless  such 
circumstances  appear  as  justify  the 
Court  of  Quarter  Sessions  in  enter- 
taining the  application  at  a  later  pe- 
riod. Rex  V.  The  Juilicet  of  Ox- 
fordshire,  116 

BELIEF. 
See  CosTSy  14. 

BILL  OF  EXCHANGE. 

<&f  Aff  iDAvrr(oFDEBT),  6— Ambkd- 
ifENT,  8 — Bail,  8 — Deolaratiow, 
1,  a,  4, 5 — Demurrer,  1 — Miswo- 
ifBR — Particulars,  1,  8 — Plea, 
6,  7,  8,23 — Plea  (Frivolous). 

The  circumstance  of  a  bill  having 
been  given  for  accommodation,  is  not 
sufficient  to  cast  upon  the  holder  the 
onus  of  proving  consideration,  but 
the  defendant  must  first  make  out  a 
case  of  fraud  or  suspicion.  Mills  v. 
Barber^  77 

BISHOP. 
See  Levari  Facusi  1,  2. 


BOND. 
See  Plea,  5. 

BREACH. 

See  Venire  de  Novo. 

In  an  action  by  indorsee  against 
indorser  of  a  promissory  note,  the 
declaration  alleged  a  promise  to  pay 
the  note  **  according  to  the  tenor  and 
effect  thereof,"  and  assigned,  as  a 
breach,  that  the  maker  did  not  pay 
the  note,  nor  did  the  defendant  or 
any  other  person,  although  the  note 
was  duly  presented  when  it  became 
due,  whereof  the  defendant  had  no- 
tice:— Held,  that  the  promise  waa 
not  incorrectly  laid,  and  that  the 
breach  was  sufficient  afler  verdict. 
Hedger  v.  Stevenson^  771 

CAPIAS. 

See  Appearahce,  4 — Sheriff's  Re- 
turn— Summons  (Writ  op),  4. 

1.  It  is  no  objection  to  a  writ  of 
capias,  that  it  is  directed  to  the  con- 
stable of  "  the  Castle  of  Dover,"  in- 
stead of  **  Dover  Castle,"  aa  in  the 
schedule  to  the  Uniformity  of  Pro- 
cess Act.     Frank  v.  JameSf  728 

2.  If  a  defective  copy  of  a  writ  of 
capias  is  served  on  a  defendant,  the 
Court  will  presume  that  a  defective 
copy  was  delivered  to  the  sheriff,  and 
therefore  it  is  not  necessary  for  the 
defendant  to  shew  that  such  a  copy 
was  delivered  by  the  plaintiff  to  the 
sheriff.     Hodd  v.  Langridge^       721 

S.  It  is  not  a  sufficient  compliance 
with  section  4  of  the  Umformity  of 
Process  Act,  aa  to  delivering  a  copy 
of  the  capias  to  the  defendant,  to  ae-> 
liver  it  at  seven  o'clock  in  the  eveningi 
when  the  arrest  took  place  at  nine 
o'clock  in  the  morning.  Shearman  v. 
M^Kmght,  672 

4.  Where  defendant  waa  deicribed 
in  the  capias  as  a  clerk  in  the  Army 
Pay  Office,    Somerset  Houses    the 
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tered  on  a  cognovit  nunc  pro  tunc. 
Mann  v.  Lord  Audley^  596 

COMMON  PLEAS. 

jS^tf  Jurisdiction,  3. 

COMMISSIONER. 

See  Affidavit,  2,  5. 

CONSIDERATION. 
See  Plba,  26. 

CONSOLIDATION  RULE. 

See  New  Trial,  I  • 

CONSPIRACY. 
See  Arbitration,  12. 

CONTEMPT. 

See  Attachment  —  Habeas    Cor- 
pus, 2. 

CONTUMACE  CAPIENDO. 
iS'e^  Habeas  Corpus,  1,  S. 

COPY. 

See  Affidavit  of  Service. 

COPYHOLD. 

See  Limitations  (Statute  of),  4 — 
Mandamus. 

CORPORATION. 

See  Ejectment,  23 — Pleas  (seve- 
ral), 3. 

COSTS. 

See  Arbitration,  16 — Attorney,  3 
— Attorney  (Lien  of) — Bail,  2, 
3  — Ejectment,  4 — Interplead- 
er, 2,  3,  4,  9 — Inquiry  (Writ  of) 
—  Judge's  Certificate  —  Judg- 
ment, 2 — Master's  Discretion — 
New  Assignment — New  Trial,  2 
i— Nolle  Prosequi,  1 , 2 — Peremf* 
vol.  v. 


TORY  Undertaking  —  Principal 
AND  Agent — Suggestion,  1,  2 — 
Supersedeas,  2 — Summons  (Writ 
of),  1 — Venue,  2. 

1 .  Where  a  distress  is  made  under 
the  authority  of  one  local  act,  and  the 
notice  of  distress  states  it  to  he  made 
under  another,  and  the  plaintiff  dis* 
continues  an  action  brought  in  respect 
of  that  distress,  the  mistake  as  to  the 
act  authorizing  the  distress  does  not 
interfere  with  the  defendant's  claim  to 
treble  costs  under  that  act,  in  case  of 
discontinuance,  although  the  plaintiff 
may  have  adopted  a  form  of  action 
not  contemplated  by  the  protecting 
act.     Debney  v.  Corbettf  704 

2.  The  holder  of  a  bill,  who  has 
given  some  value  for  it,  is  entitled  to 
arrest  for  the  whole  amount  of  the 
bill,  unless  he  is  aware  that  no  consi- 
deration passed  between  the  prior, 
parties  to  that  amount;  and  there- 
fore, though  he  recover  less  than  the 
amount  for  which  he  arrested,  the  de- 
fendant is  not  entitled  to  costs  under 
the  43  Geo.  3,  c.  46.  Edwards  v. 
Jones  f  585 

3.  Semble,  that,  where  a  party  is 
arrested  and  goes  to  prison,  he  is  ar- 
rested and  held  to  special  hail  within 
the  meaning  of  the  43  Geo.  3,  c.  46, 
s.  3.  lb. 

4.  In  trespass  quare  clausum  fre- 
git,  the  defendant  pleaded,  first,  not 
guilty  ;  secondly,  the  plaintiff  not  pos- 
sessed ;  thirdly,  right  of  way :  ver* 
diet  for  him  on  the  third  issue,  but 
for  the  plaintiff  on  the  two  first,  with 
Is,  damages:  the  defendant,  having 
substantially  succeeded  in  the  cause, 
is  entitled  to  the  postea.  Staley  v. 
Long,  616 

5.  Under  1  Reg.  Gen.,  H.  T.  2 
Will.  4,  s.  93,  interlocutory  costs  mnj 
be  set  off  against  final  costs  in  the 
same  cause,  without  reference  to  the 
attorney's  lien.     Holliday  v.  Lawes^ 

636 

6.  The  costs  to  be  allowed  to  a 
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COSTS. 


COSTS  (SECURITY  FOR).  793 


18.  Tretpati  at  the  suit  of  husband 
and  wife,  the  declaration  charging  as- 
sault, battery,  and  false  iroprisonment ; 
Ist  plea,  not  guilty,  the  jury  6nding 
a  farthing  damages  for  the  plaintiff, 
the  Judge  certified  under  the  43  Elix. 
c.  6,  s.  2 :  the  Court  would  not  set 
aside  the  certificate,  although  the  ver- 
dict had  been  entered  generally  for 
the  plaintiff  on  that  issue  on  the  pos- 
tea.  Held,  also,  that  the  defendant 
having  in  another  plea  traversed  the 
marriage  of  the  female  plaintiff  with 
the  male  plaintiff,  he  had  not  admitted 
the  battery  on  the  record,  and  there- 
fore the  Judge  had  jurisdiction  to  cer- 
tify.    fViUon  V.  LavMon^  339 

19.  A  party  who  shews  cause  in 
the  6rst  instance  is  not  entitled  to 
costs.     Read  v.  Speer,  330 

20.  The  7th  rule  of  H.  T.  4  Will. 
4,  has  not  deprived  a  Judge  of  the 
power  of  certifying,  under  the  43  Eliz. 
c.  6,  s.  2,  to  deprive  the  plaintiff  of 
costs,  where  there  are  several  issues. 
Simpson  v.  Hurdis,  304 

21.  A  defendant  is  not  entitled  to 
treble  costs  under  the  43  Elis.  c.  2, 
a.  1 9,  where  the  plaintiff  is  nonsuited 
in  an  action  for  any  thing  done  under 
the  authority  of  that  act.  Charmgton 
▼.  Meathertngham^  313 

22.  On  motions  for  costs  under  the 
43  Geo.  8,  c.  46,  s.  3,  the  discretion 
of  the  Court  is  not  to  be  governed  by 
the  amount  of  the  verdict.  Oraham 
▼.  Beaumont,  49 

23.  On  the  trial  of  a  right  of  way, 
in  one  count  claimed  as  a  public,  and 
in  another  as  a  private  way,  a  general 
verdict  was  found  for  the  defendants. 
The  Court  afterwards  directed  a  new 
trial,  expressly  by  the  rule  confining 
it  to  the  right  claimed  in  the  second 
count.  In  the  rule  no  mention  was 
made  of  costs,  nor  any  reservation  of 
the  defendant's  verdict  on  the  first 
count:— /Te/cf,  that  the  defendants 
were  nevertheless  entitled  to  the 
costs  of  the  issues  found  for  them  on 


the  first  trial  and  not  in  contest  on  the 
second.     Bower  v.  Hill^  183 

24.  To  counts  for  money  had  and 
received,  and  on  an  account  stated, 
the  defendant  pleaded  non  assumpsit, 
except  as  to  Si.  6s, ;  set-off,  except  as 
to  SL  5s, ;  and  payment  of  3/.  5s,  into 
Court.  The  plaintiff  admitted  the 
set-off,  took  the  money  out  of  Court, 
and  declined  further  to  prosecute  his 
action: — Held,  that  the  defendant 
was  entitled  to  the  costs  of  the  two 
first  issues.  Ooodee  v.  Goldsmitk,  288 

25.  An  attorney  is  not  entitled  to 
the  costs  of  more  than  one  letter  sent 
before  the  commencement  of  the  suit. 
Capel  V.  Staines,  770 

is*  On  judgment  of  repleader  or 
non  obstante  veredicto,  neither  party 
is  entitled  to  costs ;  the  rule  of  H.  1 . 
2  Will.  4,  s.  74,  not  affecting  the  law 
in  that  respect.    Plummer  v.  Lee^  760 

COSTS  (BILL  OF). 

The  rule  of  this  Court,  which  re- 
quires a  copy  of  the  bill  of  costs,  and 
affidavit  of  increase,  to  be  delivered 
to  the  attorney  on  the  other  side  one 
day  previous  to  taxation,  is  impera- 
tive, unless  waived  by  the  other  party. 
Wilsonv.  Parkins,  461 

COSTS  (SECURITY  FOR). 

See  Pauper,  1. 

1 .  While  proceedings  on  the  bail- 
bond  are  pending,  the  defendant  can- 
not obtain  security  for  costs  from  the 
plaintiff  in  the  original  action,  al- 
though bail  has  been  perfected  since 
the  assignment  of  the  bond.  Bonne* 
for  V.  Russell,  555 

2.  The  Court  will  compel  a  foreign 
potentate,  plaintiff,  to  find  security 
for  costs,  in  a  cause  arising  out  of 
commercial  transactions.  The  Em* 
peror  of  Brazil  v.  Robinson^         522 

3.  It  is  not  necessary  to  make  a 
demand  previously  to  moving  for  se- 
curity for  costs,  unless  it  is  intended 
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794  COUNTS  (JOINDER  OF). 

to  be  part  of  the  rule,  that  proceed- 
ings be  itayed  in  tbe  mean  time. 
FomiUMn  T.  Steele,  SSI 

4.  It  ia  not  necesaary  for  «  defen- 
dant to  ahew  the  stage  of  tlie  pro- 
eeedinga  in  order  to  obtain  a  rule  niai 
for  aecurit J  for  coata.  Cole  t.  Beardy, 

161 
B.  Tlie  Court  will  not  tupetadd  to 
B  rule  for  Kcnrity  for  coata,  the  term 
of  the  defendant  being  at  liberty  to 
«gn  judgment  ai  in  case  or  a  nonsuit, 
if  the  aecnrity  should  not  be  given 
wiibio  a  limited  time.  Kelly  t.  Bram, 

S64 

COSTS  (SET-OFF). 
See  Attoxmzt  (Likm  at),  1,  t. 

COUNSEL'S  MISTAKE. 

See  IXTBREST. 

Where  damages  found  by  the  jury 
have  been  calculated  upon  a  value  aa- 
•ented  to  by  counael  on  both  aides, 
the  Court  will  not  interfere  to  alter 
the  amount  of  the  verdict  on  affidavits 
ibat  counsel  were  mistaken  in  that 
which  thfy  assumed  as  the  basis  of 
their  calcuUtion.  Hilton  v.  Fouler, 
312 

COUNSEL'S  SIGNATURE. 

See  Ekkob,  1— Plba,  S6. 

COUNTERMAND  (OF  NOTICE 

OF  TRIAL). 

See  Record  (eb-seauho). 

Where  a  defendant  ie  under  terms 

to  accept  short  notice  of  trial,  there 

can  be  no  countermand.     Doncatler 

T.  Cardmeil,  582 

COUNTS  (JOINDER  OF).   * 

1.  A  count  for  work  done  by  tbe 
plaintiff  <M  admiaiMlrator  may  be  join- 
ed with  counta  on  promises  to  tbe  in- 
testate.    Edttardi  v,  Grace,         S02 

2.  A  connt,  stating  defendant  to 
be  indebted  h  adminiatmtriX)  in  re* 


COUNTY  COURT. 

•pect  of  the  funeral  of  tbe  inteaUte, 
cannot  be  joined  with  counts  on  pro- 
mises by  the  inteaiate.  Hayter  r. 
Moat,  X9S 

COUNTS  (SEVERAL). 

I.  If  one  count  in  a  declaration  al- 
leges the  defendant  to  be  jointly  re- 
sponsible nith  another,  and  a  second 
charges  him  aeverally,  tlie  Court  will 
order  one  of  the  counts  to  be  struck 
out  if  the  subject-matter  doea  not  sp> 
pear  to  bedisibct.  CholwumdeUy  v. 
Payne,  638 

i.  The  rule  for  striking  ont  counts 
founded  on  the  same  matter  of  cam* 
plaint  should  be  drawn  up  on  read- 
ing the  declaration,  or  upon  affi- 
davit that  they  are  identiod.  Bay 
T.  Briitow,  Ait 

3.  The  first  count  of  a  declaratioo 
staled,  that  E.  J.  was  possessed  of 
shares  in  a  railway,  and  that  defend- 
ant promised  plaintiff  that  he  was  au- 
thorised by  E.J.  to  sell  the  shares ; 
whereas  he  was  not  ao  authorised. 
The  second  coant  stated  defendaat 
bargained  with  plaintiff  to  sell  him  tbe 
said  shares,  and  pramieed  to  transfer 
them  within  a  reasonable  time ;  Sem- 
ble,  that  both  counta  are  not  allowa- 
ble^ n, 

COUNTY  COURT. 

See  Abatkmknt  (or  Wntr) — Codit 

or  RzauBSTs. 

1.  It  is  not  necesaary,  in  order  to 
give  a  county  court  jurisdiction,  that 
the  jijaintj^  should  reaide  within  the 
county.     Bnehard  v.  MaeyUt,     7S1 

2.  ir  the  verdict  of  a  jury,  exceed- 
ing 40«.,  is  reduced  by  uie  Court  be- 
low that  sum  tm  a  point  of  law,  the 
defendant  may  obtain  bis  double 
costs  under  die  Middlesex  County 
Court  Act,  if  liable  to  be  anmmooed 
under  it.    IVetU  v.  Langridge,     fiOB 

3.  The  fact  of  the  caiue  being  tried 
on  a  writ  of  trial  doea  not  interfere 
with  the  defendant's  dun.  Jh. 


COVERTURE. 


DECLARATION.        795 


4.  The  cause  of  action  must  arise, 
as  well  as  the  defendant  reside,  within 
the  jurisdiction,  in  order  to  bring  the 
case  within  the  meaning  of  the  statute. 

Ih. 

5.  A  debt  reduced  below  40 j.  by  a 
set-off  is  not  within  the  Middlesex 
County  Court  Act.  Jenkinson  ▼.  iVbr- 
tOH,  .74 

6.  To  bring  a  case  within  the  2S 
Geo.  2,  c.  dd,  the  cause  of  action  must 
arise  within  the  county  of  Middlesex. 
Bmley  ▼.  Chitty,  307 

7.  The  Court  will  compel  a  sheriff 
to  complete  his  entries  of  proceedings 
in  a  county  court,  and  certify  its 
practice,  where,  in  his  return  to  a 
writ  of  false  judgment,  only  minutes 
of  them  have  been  transmitted.  Orer- 
ton  V.  Sftettenhamf  641 

COURT  OF  REQUESTS. 

See  County  Court. 

1.  If  a  plaintiff  by  his  indorsement 
on  the  writ  claims  an  amount  reco- 
verable in  a  Court  of  Requests,  the 
Court  will  not  on  payment  of  that 
sum  relieve  the  defendant  before  trial, 
but  will  leave  the  defendant  to  apply 
to  enter  a  suggestion.  King  v.  Myers^ 

5t.  A  suggestion  may  be  entered 
on  the  roll  to  deprive  the  plaintiff  of 
costs  under  the  West  Brixton  Court  of 
Requests  Act,  (46  Geo.  3,  c.  88), 
when  the  debt  is  below  51, ;  and  it  is 
not  necessary  that  the  plaintiff  should 
be  resident  within  the  jurisdiction. 
Hamley  v.  Mutton,  33ft 

3,  Defendant  is  not  precluded 
from  the  bene 6 1  of  the  Court  of  Re- 
quest Acts,  by  paying  money  into 
Court,  or  by  consenting  to  a  trial  be- 
fore the  sheriff.     Turner  v.  Barnard^ 

170 
COVENANT. 

See  Particulars,  2. 

COVERTURE. 
See  Pun  Darbin  Comtikuakcb. 


CRIM.  CON. 

See  Small  Debtor,  4 — Witkess 
(Examinatiok   on  Intbrrooato- 

RIBS). 

CRIMINAL. 
See  Bail,  20 — Shbritf,  11. 

CROSS  DEMAND. 
See  Costs,  15. 

CROWN  DEBTOR. 

See  Legacy  Duty — Venue,  4. 

Where  a  crown  debtor  has  died  in- 
solvent, a  motion  for  a  writ  of  diem 
clausit  extremum  is  absolute  in  the 
first  instance.     Rex  v.  Lord  Crewe, 

158 

CROWN  LAND. 

The  Court  will  not  grant  a  man- 
damus commanding  the  Commission- 
ers of  Woods  and  Forests  to  pay  a 
poor  rate,  in  respect  of  lands  held  by 
them  under  the  crown.  Ex  parte 
Reeve,  668 

DAMAGES. 

See  Plea,  2,  14. 

DEBT. 

See    Judgment    (intbrlocutort)— 
Plea,  1,2,3,4,5,21. 

DECLARATION. 

« 

See  Amendment,  3 — Particulars, 
5 — Plea,  25— Sheriff,?— Slan- 
der— Slander  (of  Title),  1,  2. 

1.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, the  declaration  most  allege  a 
promise  to  pav  by  the  drawer. 
Henry  v.  Burbidge,  484 

2.  In  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration,  after  setting 
out  the  bill,  which  was  payable  at  four 


ill 


DISCONTINUANCE. 


DISTRINGAS. 


797 


assigned.  A  judge  having  ordered 
the  demurrer  to  be  set  aside,  the 
Court  rescinded  the  order.  lb, 

7.  Where  a  defendant  obtains  time 
to  plead  on  the  terms  of  pleading 
issuably,  he  is  not  thereby  precluded 
from  demurring  specially,  for  good 
cause,  to  the  replication.  Barker  v. 
Gkadaw,  ld4 

DEPONENT  (ADDITION  OF). 

See  Affidavit,  7,  8,  9 — Affidavit 
(of  Dibt),  4 — Bail,  1. 

DEPONENTS  (SEVERAL). 
See  Affidavit,  1 . 

DEPOSIT  (FOR  BAIL). 

Where  a  defendant  has  deposited 
money  in  Court,  pursuant  to  7  &  8 
Geo.  4,  c.  71,  s.  2,  to  abide  the  event 
of  the  suit,  and  he  succeeds,  the  rule 
for  taking  the  money  out  of  Court  is 
nisi  in  the  first  instance.  Lwer  v. 
Tolmn,  388 

DETAINER. 

Where  a  prisoner  is  detained  in  pri- 
son upon  several  detainers,  the  Court 
will  not  inquire  into  the  validity  of  a 
subsequent  warrant  committing  him 
to  another  prison,  but  on  which  he 
has  not  been  taken  to  that  other  pri- 
son.    Ex  parte  Garcia^  95ft 

DEVASTAVIT. 

See  Executor,  1. 

DISCONTINUANCE. 
See  Costs,  1 . 

Where  a  defendant  has  become 
bankrupt,  the  plaintiff  cannot  discon- 
tinue upon  the  terms  of  the  59th  sec- 
tion of  the  Bankrupt  Act,  unless  he 
has  either  proved  his  debt  before  the 
commissioners,  or  had  his  claim  en- 
tered on  the  proceedings  under  the 
fiat.     Augarde  v.  JAompfon,       76ft 


DISTRESS  (NOTICE  OF). 
See  Costs,  ] . 

DISTRINGAS. 

See  Appearance,  3. 

].  Afler  the  expiration  of  four 
calendar  months  from  the  date  of  a 
summons,  a  distringas  cannot  be  is- 
sued in  respect  of  the  former  writ. 
Abbots  V.  Kelly,  478 

it,  A  declaration  by  the  defendant, 
that  he  will  keep  out  of  the  way  to 
avoid  being  served,  does  not  waive 
the  necessity  of  complying  with  the 
practice  of  making  three  (»ills,  &c.  in 
order  to  obtain  a  distringas.  Clayton 
V.  Marsham,  642 

3.  Under  special  circumstances,  the 
Court  will  allow  a  writ  of  distringas, 
to  compel  an  appearance,  to  be  issued 
against  a  defendant,  although  his  resi- 
dence cannot  be  discovered,  the  usual 
service  of  the  writ  of  summons  by 
calls  and  appointments  having  been 
effected  at  bis  two  last  known  places 
of  abode,  and  on  an  agent  for  the  re* 
ceipt  of  his  rents,  who  stated  himself 
to  be  in  communication  with  his  prin* 
cipal.     Grindley  v.  Thorn,  544 

4.  The  Court  will  not  grant  a  writ 
of  distringas,  for  the  purpose  of  com- 
pelling anapfiearance,  where  there  has 
only  been  a  service  of  the  writ  of 
summons  on  an  agent  of  the  defend- 
ant.    Grindley  v.  Thorn,  383 

5.  If  a  Judge  at  chambers  order  a 
distringas  to  issue,  the  Court  will  not 
afterwards  interfere  to  set  the  Judge's 
order  aside,  although  three  calls  and 
two  appointments  may  not  have  been 
made ;  but  the  distringas  itself  will  be 
set  aside  for  not  being  indorsed  with 
the  amount  claimed  by  the  plaintiff. 
Gale  V.  Winks,  348 

6.  It  is  indispensably  necessary,  in 
order  to  obtain  a  distringas,  that  the 
hour  should  be  mentioned  at  the  time 
of  making  the  appointments.  Atkinson 
V.  Clean,  f  52 


EJECTMENT. 


ERROR. 
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ment  contains  both  joint  and  several 
demises,  it  is  sufficient  to  intitle  the 
affidavit  on  motion  for  judgment  as 
being  on  the  several  demises  of  all  the 
lessors  of  the  plaintiff,  without  notic- 
inff  which  are  joint  and  which  seve- 
ral. Doe  d.  Bar  Us  v.  Roe,  447 
IS.  Where  property  in  possession 
of  parish  overseers  is  sought  to  be 
recovered  in  ejectment,  service  on 
ohe  is  not  sufficient  to  obtain  judg- 
ment against  all.  Doe  d.  Weeks  v. 
Roe,  405 

14.  A  declaration  in  ejectment 
dated  the  8th  instead  of  the  7th  of  Will. 
4,  is  irregular ;  but  if,  from  the  date 
of  the  notice,  the  tenant  must  be 
aware  of  the  term  in  which  he  is  to 
appear,  the  defect  is  cured.  Doe  d. 
WUls  V.  Roe,  380 

15.  Where  a  surviving  joint  tenant, 
who  is  the  sole  person  in  possession, 
has  been  served,  the  Court  will  only 
allow  jndgment  to  be  signed  against 
him,  uthough  the  name  of  the  deceased 
joint  tenant  has  been  introduced  into 
the  proceedings.  Doe  d.  Hewson  v. 
Roe,  404 

16.  In  an  affidavit  of  service  of  a 
declaration  in  ejectment,  the  word 
"  served**  is  not  indispensably  neces- 
sary, if  it  appears  from  the  affidavit 
that  it  has  been  duly  served.  Doe  d. 
Jenkinson  v.  Roe,  155 

]  7.  A  declaration  in  ejectment  in- 
titled  "  6  Will.  4,"  instead  of  "  7  Will. 
4,"  is  irregular.  Doe  d.  Oowland  v. 
Roe,  273 

18.  If  the  service  in  ejectment  is 
quite  regular,  the  papers  should  be  at 
once  taken  to  the  rule  office,  without 
applying  to  the  Court.  Doe  d.  Wei- 
ckonv.Roe,  271 

19.  The  service  of  a  declaration  in 
ejectment,  the  notice  of  which  is  di- 
rected to  D.  S.,  is  not  good  on  E.  B., 
although  E.  B.  is  tenant  of  part  of  the 
premises.  Doe  d.  Smith  v.  Roe,    254 

20.  In  order  to  obtain  judgment 
against  the  casual  ejector,  it  is  neces- 


sary to  swear  to  a  service  on  the  **  te* 
nant  in  possession;'*  it  is  not  suffi- 
cient to  swear  to  service  on  a  person 
who  appears,  from  facts  stated  in  the 
affidavit,  to  be  in  point  of  law  the  te- 
nant in  possession.  Doe  d.  Jones  v. 
Roe,  226 

2 1 .  An  acknowledgment  by  a  te- 
nant in  possession  after  the  com- 
mencement of  the  term,  that  the  de- 
claration has  come  to  his  hands,  is  not 
sufficient  even  for  a  rule  nisi  for 
judgment  against  the  casual  ejector, 
unless  the  acknowledgment  is  that  he 
received  it  before  term,  although  the 
wife  acknowledges  it  came  to  her 
hands  on  the  day  before  term.  Doe 
d.  Finch  v.  Roe,  225 

22,  Service  in  ejectment.  Doe  d. 
Watts  V.  Roe,  149 

23,  Service  of  a  declaration  in 
ejectment  on  the  clerk  of  an  incorpo- 
rated company,  (not  empowered  to 
sue  and  be  sued  in  the  name  of  their 
clerk),  on  a  portion  of  the  premises, 
but  who  was  not  resident  there,  is 
sufficient  for  a  rule  nisi.  Doe  d.  Ross 
v.Roe,  147 

24.  Service  of  a  declaration  in  eject- 
ment on  a  servant  in  care  of  the  pre- 
mises is  insufficient  to  obtain  a  rule  in 
the  first  instance;  and  in  order  to 
obtain  a  rule  nisi,  some  probable 
ground  must  be  shewn  for  believing 
that  the  tenant  has  notice  of  the  ser- 
vice.    Doe  d.  Read  v.  Roe,  85 

ERROR. 
See  DEMuaRER,  4. 

1.  The  common  joinder  in  error 
does  not  require  counsel's  signature. 
Grants,  Smith,  107 

2.  It  is  no  ground  of  error  coram 
vobis  that  the  writs  of  venire  facias 
and  distringas  juratores  are  returned 
with  only  one  panel  annexed  to  both. 
Oreen  v.  Smith,  174 

3.  No  proceedings  can  be  taken  on 
a  judgment  after  writ  of  error  sued 
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HABEAS  CORPUS. 


INDORSEMENT  (ON  WRIT).  801 


one  of  the  commissioners,  being  also 
the  attorney  for  taking  the  acknow- 
ledgment.    Re  SchoUfield^  863 

FOREIGN  POTENTATE. 

See  Costs  (Security  for),  2. 

FOREIGN  TRIBUNAL. 
See  Habeas  Corpus,  2. 

FOUNDLING  HOSPITAL. 
See  Child  deserted. 

FRAUD. 
See  Bill  of  Exchange. 

GAMING  DEBT. 
See  Plea,  26. 

GAMING  HOUSE. 
See  Certiorari,  6. 

GENERAL  ISSUE. 

&ePLEA,  9, 12, 16, 17,  21,  22,  24— 
Pleas  (several),  8. 

GREAT  SESSIONS. 
See  Jurisdiction,  1. 

HABEAS  CORPUS. 
See  Prisoner,  1. 

1.  On  applying  to  quash  a  writ  de 
contumace  capiendo,  under  which  a 
defendant  is  in  custody,  it  is  not  neces- 
sary to  move  for  a  writ  of  habeas 
corpus.     Rex  y.  Hewitt^  646 

2.  Where  a  writ  of  habeas  corpus 
has  been  served  on  a  party  in  France, 
and  which  has  not  been  obeyed,  the 
Court  will  not  grant  a  rule  absolute 
in  the  first  instance  for  an  attachment 
on  the  ground  of  his  disobedience, 
although  the  English  proceeding  has 
been  recognised  and  ordered  to  be 
obeyed  by  the  French  tribunak ;  nor 


will  the  Court  grant  its  warrant  to 
apprehend  the  defendant  for  his  con- 
tempt, under  the  56  Geo.  3,  c.  100, 
s.  2,  it  appearing  that  the  person  in 
question  was  confined  in  France.  Ex 
parU  Wyatt,  389 

S.  The  Court  of  King's  Bench,  it 
seems,  will  not  grant  a  ha.  cor.  to  re- 
move a  defendant  out  of  custody,  on 
a  writ  de  contumace  cap.,  for  the  pur- 
pose of  doing  penance  before  an  Ec- 
clesiastical Court,  although  the  Lord 
Chancellor  will.  Ex  parte  Strong^2\Z 

4.  A  writ  of  habeas  corpus  Ties  to 
bring  up  a  plaintiffalready  in  custody, 
in  order  to  charge  him  in  execution 
for  costs  of  a  nonsuit:  and  no  affi- 
davit is  necessary  to  warrant  the  is- 
suing of  the  habeas  corpus :  nor  is  it 
necessary  tliat  any  day  certain  for  the 
bringing  up  of  the  party  should  be 
inserted,  or  that  the  number  roll  of 
judgment  should  appear  therein,  /iir- 
nival  V.  Stringer^  195 

HIGHWAY. 

See  Costs,  17. 

The  inhabitants  of  a  parish  cannot 
be  discharged  from  an  indictment  for 
the  non-repair  of  a  highway,  until  it 
is  ascertained  whether  the  repairs  ef- 
fected will  stand  during  a  winter. 
Rex  V.  Inhabitants  of  Witney^      728 

ILLEGALITY. 
See  Plea,  26. 

IMPARLANCE. 
See  Plead  (Notice  to). 

INDICTMENT. 
See  Costs,  11, 17 — Hiohwat. 

INDORSEMENT  (ON  WRIT). 

See  Attorney,  S — Court  of  Re- 
quests, 1 — ^DlSTRUIOAS,  5—- SoM- 

MOKi  (Writ  ov),  3. 
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INTEHROGATORY. 

■hetiff't  rule,  without  the  cooMnt  of 
both  plaintiff  and  clainianL  CmUtm 
Y.Pocock,  SBl 

6.  Where,  on  an  interpleader  rule, 
neither  the  plaintiff  nor  claimant  ap- 
pean,  the  Court  will  discharge  the 
(heriff  from  actions  hy  either  of  those 
parlies,  and  permit  him  to  levy  his 
poundage  and  expensei,  and  abandon 
the  remainder  of  the  levy.  Eveleigk 
r.  Saitbury,  369 

7.  The  Court  will  not  interfere  to 
relieve  the  sheriff  under  the  Inter- 
pleader Act  where  the  proceeds  of 
the  levy  have  been  paid  over  to  the 
execution  creditor,  although  the  >he- 
riff  may  be  willing  to  bring  a  similar 
amount  into  Court.  /tiJuna  v.  Buth- 
eil.  147 

6.  The  Court  has  no  jurisdiction, 
under  the  first  section  of  the  Inter- 
pleader Act,  to  interfere  in  an  action 
where  the  declaration  contains  a  count  i 
in  case  as  well  as  a  count  in  trover. 
Lanrcnce  v.  Mathews,  1 49   ' 

9.  If  an  order  for  an  issue  is  made  [ 
by  consent  at  chambers  by  a  single  ] 
Judge  for  the  relief  of  the  sheriff,  un- 
der ■■  6  of  (he  Interpleader  Act,  itia 
necessary  for  the  successful  party  to 
come  to  the  Court  to  obtain  an  order 
for  hii  coals.  MaUhent  v.  SimM,  384 

10.  Where  a  plaintiff  in  an  issue 
directed  under  the  Interpleader  Act 
docs  not  proceed  to  the  trial  of  it,  the 
Court  will  not  permit  another  per- 
son's name  to  be  substituted,  without 
making  the  originally  appointed  plain- 
tiffs party  to  the  rule.  Lydalv,  Bid- 
die,  244 

INTERROGATORY. 

Ste   WiTNBSB  (EZAHIMaTIOK  op,  OK 

IvTE  a  aooATOKi  Es). 
1,  It  is  not  necessary,  on  applying 
for  a  rule  nisi  under  1  Will.  4,  c.  22, 
8.  4,  for  a  commission  to  examine  wit- 
nesses out  of  the  jurisdiction,  to  stale 
the  ramea  of  the  examiners.  Fearon 
V.  While,  71 S 


JUDGE  (CERTIFICATE  OF).  SOS 

g.  Under  a.  4  of  1  WtU.  4,  c.  2«, 
the  Court  will  allow  witnesses  to  be 
cross-examined  viv&  voce,  by  a  com- 
mission executed  abroad,  when  tho 
application  seems  reasonable,  Pole  v, 
Rogers,  eSjt 

INTRUSION. 
See  VxNDB,  4. 

INVENTORY. 

Set  PxoutBnioH,  8. 

IRREGUtARITY. 

See  Dbclaeatioh,  6 — Ezbcdiiom,  1 
— Laches,  1 — Taxatioh,  S. 

ISSUE  (FORM  OF). 
Sm  Vawakcb  8— Wwt  (oj  Txial)  8. 
In  the  issue,  the  date  of  the  writ  of 
summons  was  wrongly  stated;  the 
word  defendant  was  used  instead  of 
defendants,  and  the  award  of  venire 
was  to  the  then  sheriff :—/feU,  that 
these  errors  were  no  ground  fat  aet- 
ting  aside  the  issue,  but  that  the  pro- 
per course  was  to  apply  to  a  Judge  at 
chambers  to  amend  it  at  the  plaintiff*! 
cost.     Ikin  V.  Plevin,  fi94 

ISSUE  (IMMATERUL). 
^ee  Aebitbatiom,  I>. 

ISSUES  (SEVERAL). 

See  Amitajiov,  5,  10,  19— Coirs, 
4,  7,  9,  18,  20,  83,  24 — Vbwhot. 

JUDGE  (CERTIFICATE  OF). 

See  Costs,  8,  18,  80 — W«ix  o» 
Trial,  5. 

Where  the  verdict  is  under  20l.,  ■ 
certificate  of  the  cause  being  fit  to  bo 
tried  before  a  superior  judge  may  be 
given  at  any  time.  Ivey  v.  iotMg,  4A0 


JUDGMENT,  &c. 


JUDGMENT,  &e.        S05 


diet  on  payment  of  the  coats  thereof, 
and  the  costs  of  the  rule,  the  plaintiflT 
giving  a  peremptory  undertaking. 
Jones  V.  HowSf  600 

3. .  Issue  joined  in  a  country  cause 
In  Easter  Vacation ;  no  notice  of  trial 
for  the  Summer  Assizes;  judgment 
as  in  case  of  a  nonsuit  may  be  moved 
for  in  the  following  Michaelmas  Term. 
Robmson  V.  Taylor f  518 

4.  Issue  joined,  in  a  town  cause, 
in  Hilary  vacation,  on  the  2nd  Febru- 
ary, and  an  order  obtained  on  the  drd 
to  try  before  the  sheriff: — Held^  that 
it  was  too  early  to  apply  for  judgment 
as  in  case  of  a  nonsuit  in  the  following 
Eafeter  Term,  although  several  she- 
rifTs  court  days  had  passed  since  the 
order  was  obtained.  Stacey  v.  Jeffrys, 

524, 

5.  Where  issue  is  joined  in  a  Lon- 
don cause  in  Trinity  vacation,  and  no 
notice  of  trial  given,  it  is  too  early  to 
move  for  judgment  as  in  case  of  a 
nonsuit,  in  the  following  Hilary  Term, 
although  an  order  had  been  obtained 
for  trying  before  the  sheriff.  Fox  v. 
M'CuUoch,  526 

6.  If  a  plaintiff  gives  notice  of  trial 
for  the  third  term  after  issue  joined, 
and  countermands  that  notice,  it  is 
too  early  to  move  for  judgment  as  in 
case  of  a  nonsuit,  in  that  term.  Grip^ 
per  V.  Lord  Templemore^  408 

7.  If  a  plaintiff  has  once  taken  his 
cause  down  to  trial,  although  a  new 
trial  may  be  granted,  and  he  has  given 
fresh  notice,  pursuant  to  which  he 
does  not  proceed,  the  defendant  is  not 
entitled  to  judgment  as  in  case  of  a 
nonsuit.    Hawley  v.  Sherly^         393 

8.  Where  a  plaintiff  gave  notice  of 
trial,  and  the  defendant  afterwards 
signed  judgment  of  non  pros,  for  not 
entering  the  issue  pursuant  to  a  rule 
for  that  purpose,  it  is  a  sufficient  an- 
swer to  a  rule  for  a  judgment  as  in 
case  of  a  nonsuit,  that  the  time  for 
proceeding  to  trial  expired  pending  a 
rule  for  setting  aside  the  non  pros. 
Howell  V.  Jacobs^  394 


9.  Where  a  plaintiff  has  given  a 
peremptory  undertaking  to  try  at  a 
particular  assize,  and  he  is  prevented 
from  fulfilling  it  by  the  sudden  illness 
of  the  Judge,  that  is  not  a  sufficient 
excuse  to  prevent  the  defendant  from 
obtaining  judgment  as  in  case  of  a 
nonsuit  absolute.  Ward  v.  Turner^  22 

10.  It  is  a  sufficient  excuse  for  not 
proceeding  to  trial,  that  the  defendant 
has,  since  the  commencement  of  the 
action,  taken  the  benefit  of  the  In- 
solvent Debtors*  Act,  and  m  such  case 
the  Court  will  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  with 
costs,  unless  the  defendant  consent  to 
a  stet  processus.     Smith  v.  Badcock^ 

91 

11.  It  is  a  sufficient  answer  to  a 
motion  for  judgment  as  in  case  of  a 
nonsuit,  that  the  defendant  has  taken 
proceedings  against  the  plaintiff  in  the 
Court  of  Cliancery,  and  thereby  ren- 
dered it  needless  to  proceed  to  trial. 
Partridge  v.  Salter^  68 

12.  If  a  plaintiff  gives  notice  of 
trial  for  a  sitting  earlier  than  is  neces- 
sary by  the  practice  of  the  Court,  and 
he  afterwards  gives  anotiier  notice  of 
trial  for  a  later  sitting,  but  which  is 
still  within  due  time,  the  defendant  is 
not  entitled  to  judgment  as  in  case  of 
a  nonsuit,  although  he  has  not  pro- 
ceeded to  trial  under  his  first  notice, 
nor  countermanded  it.  Ranger  v. 
Bligh,  235 

13.  Where  money  had  been  paid 
into  Court  in  satisfaction  of  the  cause 
of  action,  and  there  was  a  replication 
of  damages  ultra,  and  the  plaintiff 
had  not  proceeded  to  trial  pursuant  to 
a  peremptory  undertaking,  the  Court 
permitted  the  plaintiff  to  accept  the 
money  paid  into  Court  upon  paying 
the  defendant  the  costs  subsequent  to 
such  payment.     Keily  v.  Flinty    293 

14.  Where  issue  was  joined  after 
Easter  Term,  and  it  did  not  appear 
whether  it  was  a  country  or  a  town 
cause,  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  in  Michaelmas  Term, 


LACHES. 


LIMITATIONS  (STAT.  OF).  807 


summons  to  set  aside  on  the  25th ; 
dismissed  on  the  26th;  application  to 
Court  not  too  late  on  the  29th.  King 
y,  MyerSf  686 

2.  If  a  pbuntiff  irregularly  enters 
an  appearance  for  the  defendant,  the 
latter  roust  apply  to  the  Court  as  soon 
as  such  steps  are  taken  by  the  former 
as  shew  his  intention  to  proceed  on 
the  appearance.  Strange  v.  Free' 
man.  407 

3.  If  a  plaintiff  seeks  to  set  aside 
an  interlocutory  judgment  for  irregu- 
larity, he  must  come  to  the  Court 
within  a  reasonable  time  from  his 
knowing  that  it  is  signed,  and  can- 
not wait  until  a  rule  to  compute  is 
served.     Grant  v,  flower.  419 

LEGACY  DUTY. 

Upon  making  absolute  a  rule  call- 
ing on  executors  to  account  for  legacy 
duty,  the  Court  ordered,  that  in  fu- 
ture it  should  form  part  of  such  rules, 
that  "  if,  upon  the  delivery  of  the  ac- 
count, there  should  be  found  to  be 
any  duty  payable  to  his  Majesty,  that 
the  executor  should  pay  the  costs  of 
the  Crown,  to  be  taxed  in  the  usual 
manner."     In  re  Moses  Robinson, 

609 

LANDLORD  AND  TENANT. 

1 .  In  moving  for  the  ordinary  land- 
lord's rule,  under  the  1  Geo.  4,  c.  87, 
s.  1 ,  the  affidavit  in  support  of  the  ap- 
plication must  have  the  plaintiff's  les- 
sor's name  in  its  title.  Doe  d.  fVat- 
son  V.  Roe,  389 

2.  If  a  landlord  applies  to  the  Court 
under  the  1  Geo.  4,  c.  87,  s.  1,  the  in- 
strument constituting  the  tenancy 
must  be  stamped  at  the  time  of  mov- 
ing. It  is  not  sufficient,  to  stamp  it 
after  the  rule  is  obtained,  and  before 
shewing  cause.  The  motion  cannot 
be  made  on  a  copy  only.  Doe  d. 
Cauljield  ▼.  Roe.  365 

▼OL.  V. 


3.  It  is  immaterial  in  an  applica- 
tion under  the  1  Geo.  4,  c.  87,  s.  1, 
that  the  lessor  of  the  plaintiff  is  the 
original  lessee,  and  the  tenant  his  sub- 
lessee.    Doe  d.  Watts  Y,  Roe.      213 

LETTER  (COSTS  OF). 
See  Costs,  25. 

LEVARI  FACIAS. 

1 .  It  is  a  good  objection  to  a  rule 
requiring  a  bishop  to  make  bis  return 
to  a  levari  facias,  obtained  by  an  at- 
torney not  employed  in  the  cause  ori- 
ginally, that  the  order  for  changing 
the  attorney  has  not  been  served  up- 
on the  bishop.    Phillips  v.  Berkeley. 

279 

2.  A  bishop  cannot  be  required  to 
make  a  return  of  what  has  been  levied 
under  a  levari  facias,  previous  to  his 
coming  into  office.  75. 

LIBEL. 
See  Plea,  11. 

LIFE  (PROOF  OF). 

See  Attorney  (Warrant  of). 

LIMITATIONS  (STATUTE  OF). 

See  Distringas,  7 — Summons  (Writ 

op),  4. 

1.  An  annuitant  under  a  will  must, 
since  the  passing  of  3  &r  4  Will,  4,  c. 
27,  have  recourse  to  distress  or  action 
within  twenty  years  from  the  testa- 
tor's death.     James  v.  Salter,       496 

2.  '*  I  will  see  Davis,  or  write  to 
him :  I  have  no  doubt  he  has  paid  it: 
if  by  chance  he  has  not  paid  it,  it  ia 
very  fit  it  should  be,"  in  a  letter,  is 
not  a  sufficient  acknowledgment  of  a 
debt  under  the  9  Geo.  4,  c.  14,  s.  1, 
to  take  the  case  out  of  the  Statute  of 
Limitations.  Poynder  v.  Black,    570 

3.  The  fact  of  its  appearing  by  the 
plaintifTs  particulars  that  the  debt  ia 
barred  by  the  Statute  of  Limitations, 
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D.  p.  c. 


MISNOMER. 


NON  PR08. 


MISNOMER. 

Where  the  plaintiff  in  the  decUr^- 
tion  on  a  bill  of  exchange  and  pro- 
tfiissory  note  was  described  as  Henry 
H.  Lindsay*  the  Court  refused  to  set 
aside  the  aeclaration  for  irregularity, 
the  defect  being  held  to  be  cured  by 
the  3  &  4  Will.  4,  c.  12,  s.  12.  Lind- 
^ayv.JVellif  618 

MORTGAGEE. 
See  IvsoLTsiiT. 

MORTGAGOR  AND  MORTGA- 

GEE. 

Ste  Costs,  6. 

MUNICIPAL     CORPORATION 

ACT. 

The  Municipal  Corporation  Act,  5 
&  6  Will.  4.  e.  76,  s.  61,  has  eflfected 
no  change  in  the  mode  of  executing 
process  from  the  superior  courts  in 
the  city  of  Oxford ;  they  are  still  to 
be  executed  by  Uie  sheriff  <(f  the 
county.    Onmger  v.  Taunton,     190 

NEW  ASSIGNMENT. 

See  NoLLB  Pmosvaui,  2. 

Where  a  defendant  pleads  a  special 
plea  only,  and  the  plaintiff  new  assigns, 
and  the  defendant  pays  money  into 
Court  upon  the  pew  assignment,  the 
plaintiff  is  entitled  to  the  costs  of  the 
writ,  and  the  defendant  to  the  costs  of 
all  the  other  proceedings  prior  to  the 
new  assigivneQt*     Gr^fitnt  ▼•  Jones, 

167 

NEW  TRIAL. 

See  WsiT  (ov  Trial),  9* 

1.  Where  a  cause  has  been  tried 
twice  hy  special  juriei,  and  a  verdict 
for  the  pkuntiff  returned  on  both  ioc- 
casioDt,  the  Court  will  not  open  a 
consolidation  rule  for  the  trial  of  an- 
«(lier  ainilar  action;   it  aot  being 


shewn  that  the  case  had  not  been  fully 
brought  before  the  jury.  Faughan^ 
J.,  dissentiente.     Foster  y:  Allenby, 

619 

2.  The  64th  section  of  the  firft  ruliB 

of  H.  T.  2  Will.  4,  applies  only  to 

cases  where  a  new  trial  is  granted 

apon  the  whole  record,  ^ojter  ▼.  HUl^ 

189 

NISI  PRIUS. 
See  Jurisdiction,  2. 

NOLLE  PROSEQUI. 
See  Costs,  24 — Dsmurrer,  4. 

1.  If  a  plaintiff  enters  a  nol.  pros* 
as  to  a  part  of  the  sum  daimed  in  hit 
declaration,  the  defendant  is  entitled 
to  his  costs  under  the  3  &  4  Will.  4, 
c.  42,  s.  83 ;  and  the  Court  will  not 
inquire,  after  judgment  of  nol.  pros, 
signed,  into  the  propriety  of  the  pleas. 
JVilliams  v.  Skarwood,  371 

2.  Trespass.  Pleas — first,  not 
guilty;  second,  a  justification.  Re- 
plication and  new  assigmoenC.  De- 
murrer to  replication  and  new  assign- 
ment;  161.  damages  on  first  issue, 
and  nominal  damages  on  second.  The 
plaintiff  entered  a  nol.  pros,  to  the 
new  assignment,  and  gave  defendant 
judoment  on  demurrer ;  the  Court  set 
aside  the  nol.  pros.  Stroiker  v.  Bam* 
derson,  280 

NON-ASSUMPSIT. 
See  Plea,  14,  25. 

NON  PROS. 

See  DscLARATioN  (Dbkamd  op) — 

JunOMBNT  AS  IN  CASE   QV  A  NoN- 
SUIT,    8 — REPUOATION-^UlQCOirS 

(Writ  of),  2. 

A  non  pros,  for  not  entering  ih(9 
iasue  pursuant  to  rule,  is  irr^^lar 
afternoticeoftriaL  ffomllw/JifCQbMt 

G  a  o  2 


PARTICULARS. 


PAUPER. 


811 


and  the  bills  were  given  by  the  de- 
fendant to  the  drawer  as  a  security 
for  money  paid  by  him  for  the  defen- 
dstnt,  and  indorsed  by  the  drawer  to 
the  plaintiff: — Held^  that  the  defen- 
dant was  entitled  to  farther  and  bet- 
ter particulars  of  the  plaintiff's  de- 
mand, Aldersorit  B.»  dlssentiente. 
Dawes  y,  Anstruther,  7S8 

2.  In  an  action  of  covenant  by  the 
assignee  of  a  lease,  for  non-payment 
of  rent  and  non-repair,  the  Court  will 
not  compel  the  plaintiff  to  give  parti- 
culars, with  sums  and  dates.  Sowter 
V.  Hitchcock^  724 

S.  Where  a  plaintiff's  attorney  ac- 
cidentally gives  credit  in  his  particu- 
lars  for  a  sum  of  money,  which  the 
defendant  sets  up  as  a  cross  demand, 
the  Court  will  allow  the  particulars  to 
be  amended  on  terms.  Preston  v. 
Whitehead,  720 

4.  The  fact  of  a  plaintiff  withhold- 
ing the  particulars  of  his  demand,  in 
disobedience  of  a  Judge's  order,  is  not 
a  ground  for  discharging  a  defendant 
out  of  custody.  Graff  v .  Willis,   715 

5.  If,  to  a  declaration  in  the  ordin- 
ary form,  in  indebitatus  assumpsit, 
with  particulars  containing  various 
causes  of  action,  the  defendant  pleads 
payment  into  court,  he  is  not  preclud- 
ed by  his  plea  from  contesting  his 
liability  in  respect  of  any  items  be- 
yond the  amount  paid  into  Court,  as 
the  particulars  are  not  to  be  consi- 
dered as  part  of  the  declaration. 
Booth  V.  Howard,  438 

6.  In  order  to  obtain  particulars  in 
trespass,  trover,  or  on  the  case,  there 
must  be  an  affidavit,  stating  that  de- 
fendant does  not  know  what  the 
plaintiff  is  going  for.  Snellingv,  Chen- 
nells,  80 

7.  The  first  count  stated  a  special 
contract  to  indemnify  the  plaintiff 
against  costs  he  might  incur  by  pay- 
ing a  bill  of  exchange  drawn  by  the 
defendant,  and  suing  the  acceptor 
thereof.     Second  count  on  the  bill. 


and  money  counts.  The  first  parti- 
culars delivered  were  applicable  to 
the  second  count  only.  A  Judge  then 
made  an  order  for  particulars  under 
the  first  count,  which  particulars  re- 
ferred to  the  costs  named  by  the 
plaintiff,  and  the  amount  of  the  bill. 
The  jury  having  found  a  verdict  foir 
the  plaintiff  on  the  account  stated,  and 
for  the  defendant  on  all  the  other 
counts : — Held,  that  the  second  par- 
ticulars were  sufficient  to  enable  the 
plaintiff  to  recover  on  the  account 
stated,  and  that  the  defendant  bad  not 
been  misled  by  them.  Fisher  v.  Wain' 
Wright,  102 

8.  The  Court  will  not  compel  a 
plaintiff  to  give  particulars  in  an  ac- 
tion on  a  bill  of  exchange,  the  decla- 
ration containing  only  one  count,  un- 
less under  particular  circumstances. 
Brooks  V.  Farlar,  361 

9.  In  an  action  on  the  case,  the 
Court  will  not  require  the  plaintiff  to 
deliver  a  particular  of  his  claim,  where, 
from  the  mode  of  alleging  it  in  the 
declaration,  there  is  no  ambiguity  as 
to  the  transaction  in  respect  of  which 
the  action  is  brought.  Stannard  v. 
Ullithorne,  370 

PARTY  AND  PARTY. 
See  Costs,  6 — Sheriff,  3. 

PAUPER. 

1 .  Where  a  plaintiff,  suing  in  formA 
pauperis,  has  given  notice  of  trial,  and 
petitioned  for  his  discharge  under  the 
Insolvent  Act,  and  a  provisional  as- 
signee only  has  been  appointed,  the 
Court  will  not  entertain  a  motion  for 
security  for  costs,  until  he  has  been 
dispaupered.    Mylett  v.  Hueker^  647 

2.  Where  a  pauper  plaintiff  gai^e 
notice  of  trial,  and,  on  the  second  day 
of  the  assizes,  withdrew  his  record, 
on  the  ground  of  its  requiring  amend- 
ment, the  Court  dispaupered  him. 
Facer  v.  French^  554 


•It 


PATMBNT. 


PLSA. 


PAYMENT. 
iee  iPLiSA,  14. 

PAYWtENt  (INTO  (COURT). 

In  80  hctioo  for  an  attorney's  bill, 
Ihi  defendant  may,  after  a  payment 
into  Ckmrti  abew  that  the  work  was  to 
be  done  for  coats  out  of  pocket,  and 
noi  Ibr  an  attorney's  accustomed  lees 
and  duurges.    Jonet  ▼•  lUade^     £16 

PAYMENT  (PLEA  OF). 
See  Plba,  3,  15. 

PENALTY. 

51m  AlfPBAEANGB,  1. 

PEREMPTORY  UNDERTAK- 

ING. 

Where  a  plaintifTbas  made  several 
defaults  in  fulfilling  his  undertaking 
to  proceM  to  triil,  the  Court  wifi 
mine  bim  p4y  the  costs  of  the  last 
application  to  enlarge  his  peremptory 
lindettalftcig.  Df /Strto^  ▼. /aAn,  400 

pLea. 

See  Declaration,  5 — New  Assign- 

MENT  —  PAftTICULARS,     5  —  PAY- 
MENT INTO  CooRT — Sheriff,  S. 

1.  A  plea  of  never  did  promise  is 
a  nullity  in  an  action  of  debt.  King 
y.  Myere^  686 

f  •  In  ^hi^  payment  cannot  be 
^iven  in  evidenoe  in  mitigation  of 
damagesy  but  must  be  pleaded.  Bel* 
Ma  V.  BtM^  604 

8.  In  dehty  ¥4iere  there  is  no  plea 
of  payment,  die  admission  in  the  par- 
tiemars  of  a  sum  paid  cannot  be  used 
in  answer  to  the  plaintiff's  action. 
Emest  IF.  Brofm^  637 

4.  To  a  declaration  in  debt,  the 
defendant  pleaded,  first,  as  to  part,  a 
aet*off;  secondly,  as  to  further  part, 
goods  retmmed;  thirdly,  as  to  the 
lAsHdoe,  payment  into  Coorc.    Upon 


iiiese  pleas^  oa  praved  awDkMirt  !§ 
eoter  the  pbdntiflT^  demand  stated  \h 
his  particulars^  but  lesa  by  f  li  than 
hie  alleged  in  his  pl«i  of  eet«4)irt^ 
HeUk  that  the  pkinliff  w«a  entitled 
I  to  a  Terdict  for  the  91.  Oreem  t. 
inoTshf  669 

5.  In  debt  on  bond,  a  defendaal 
cannot  plead  as  to  part  tile  nfceeipl  of 
eel  tain  bills  of  exeliat»ei  and,  as  to 
the  residue^  payment  of  cartain  mo^ 
nies  in  satiafaetien.     WcrMstgtm  y. 

6.  In  an  action  by  indoifiiBfe  againBt 
tndorser  of  a  bill  of  exchaiage,  1  plei 
that  deflMdant  did  not  itmm  the  bill 
is  not  a  nullity,  so  aa  to  entitle  jMn- 
tiff  to  sign  judgment.    AU^  t.  ffel- 

sse^^  4en 

7.  To  an  action  by  indorsee  again* 
acceptor  of  a  bill  of  exchat^,  tbe 
defendant  pleaded,  that  after  tbe  bill 
became  due  he  tendered  phuntiff  the 
amount  of  the  bill,  with  invereatt-^ 
Heid  bad  upon  demfkirrar.    Pook  ▼. 

S.  Semble,  if  the  noeepiMr  of  a  bdl 
goes  to  the  holder's  teiadenee  when 
die  biU  becomee  dwe^  and  cannot  find 
him,  but  afterwards  tenders  him  th6 
money,  such  n  plea  of  acaJet  weM4d 
be  good.  PerLordifftcngei^CB.  Ih. 

9.  To  an  action  for  work  done  as 
an  attorney  and  solictlor,  defendant 
pleaded  that  he  had  derired  ne  bene* 
fit  from  the  work,  and 'also  tlMit  plain- 
tiff advised  defendant  to  atnke  a 
docket  against  one  J.  H.,  and  pre* 
mised  to  indemnify  bkn  firein  tlie  ex- 
penses occaaioned  thereby ;  jyell 
bad,  as  amounting  to  tbe  getMital 
issue.    HUi  ▼.  AlUih  471 

10.  In  ad  action  agSMt  a  eatvler 
for  the  loss  of  a  parcel  of  more  diaa 
101.  value,  if  the  defindant  wishes  to 
avail  Irimaelf  of  the  want  of  untied 
of  value,  nnder  the  11  Geo.  4  Ar  1 
Will.  4,  o.  65,  he  moat  plead  tt  eft* 
cidly.    Syme  v.  Ckaplm,  4t9 

11.  In«naetiCMifbr  IIM«it*is'iot 


PLEA. 


P<«EA, 


111 


secetMry  lo  pkttd  specially  that  the 
alleged  libel  was  a  privileged  com* 
ouiiiicauon  between  attorney  and 
client;  but  that  defence  is  nvailable 
under  the  plea  of  not  guilty.  MUe 
V.  Price,  4311 

IS.  In  assumpsit  for  money  paid 
to  the  use  of  the  defendants,  they 
pleaded  specially  circumstances  shew- 
ing tliat  the  policy  of  insurance  in 
respect  of  which  the  payments  were 
made  had  been  so  framed  as  to  be 
utterly  unavailing.  Upon  special 
demurrer,  on  the  ground,  amongst 
others,  that  the  plea  was  argumenta- 
tive and  amounted  to  the  general 
issue — ^The  Court  inclined  to  think 
the  plea  good,  but  allowed  the  plain- 
tiff to  withdraw  his  demurrer  and  re- 
ply de  novo,  without  costs.  Cole  v* 
LeSaurf,  41 

13.  An  informal  conclusion  of  a 
plea  is  DO  ground  for  arresting  the 

iudgment,  or  for  a  repleader,  if  there 
las  been  an  issue  to  try ;  the  objec- 
tion can  only  be  taken  advantage  of 
on  special  demurrer*   Sndik  v.  Smith, 

84 

1 4.  Quflsre,  if  payment,  after  action 
brought,  can  be  given  in  evidence  in 
mitigation  of  damages,  under  non 
assumpsit.   Richardson  v.  Robertson^ 

82 

15.  Payment  should  be  pleaded  in 
confession  and  avoidance,  and  must 
conclude  with  a  verification.  Good- 
chUd  v.  PUdge,  89 

16.  In  assumpsit  for  work  and  la- 
bour, a  defence  that  the  work  was  to 
be  done  without  reward,  noay  be  given 
in  evidence  under  the  general  issue. 
Jonei  v.  Nanny,  90 

17.  Semhle, — In  all  cases  in  as- 
sumpsit, or  debt  on  simple  contract, 
where  the  defence  shews  a  liability 
di£ferent  from  the  implied  promise  or 
liability  alleged  in  the  declaration,  the 
genersd  issue  is  the  proper  plea,     lb, 

18.  The  Court  will  not  set  aside  a 
plea  because  it  commepces  with  a 
formal  defence.  Bacon  Y.Ashton,  94. 


1 9.  Since  the  new  rules,  a  set-off 
must  be  specially  pleaded.  Gruham 
V.  Partridge,  108 

ftO.  In  an  action  against  the  sheriff 
for  a  false  return,  the  declaration  al* 
leged  that  the  iher^^mxed  and  took 
in  execution  and  lepied  certain  goods* 
Plea  that  he  did  not  seise  and  fake  ia 
execution  and  levy : — HMf  on  aper* 
cial  demurrer,  that  the  traverse  should 
have  been  in  the  di^unptive.  Stubby 
v»  Laimson,  IM 

21.  In  debt  for  goods  sdd  deftndr 
ant  pleaded,  as  to  parcel,  Uiat  the  sua 
was  the  residue  of  a  larger  sum  agreed 
to  be  paid  for  a  boat  warranted  by 
the  plaintiff:  that  the  boat  was  un^ 
sound,  and  only  worth  a  certain  sum, 
which  had  been  paid  to  plaintiff  at  the 
time  of  the  sale : — Held,  that  the 
plea  amounted  to  the  general  issue* 
Dicken  v.  Neale,  179 

22.  It  is  competent  for  a  dtttm^r 
ant,  under  the  plea  of  nunquam  inde- 
bitatus, to  prove  a  contract,  by  which 
he  is  liable  only  to  a  portion  of  the 
plaintiff's  demand,    /ones  ▼.  Remdet 

216 
28.  The  dechiralion  consisted  of  a 
count  against  defendant,  as  acceptor 
of  a  bill  of  exchange,  aod  aoothei 
count  on  an  account  stated ;  defend* 
ant  pleaded,  that  he  did  not  ac(Bept  the 
bill  in  the  decUraiion  mentioned  .-r? 
Held,  that  as  the  plea  was  not,  in 
terms,  confined  to  the  first  count,  it 
roust  be  taken  to  be  pleaded  to  the 
whole  declarMion,  and,  therefore^  bad 
on  special  demurrer.  The  9tb  ruls 
of  H.  T.  4  Will.  4,  means,  that  pW, 
without  the  formal  parts,  must  be 
taken  to  be  pleaded  in  bar,  k{  contra^ 
distinction  of  further  iqaipUEiipance. 
Putney  v.  Stoan,  296 

24.  To  an  action  for  negligence  in 
driving  an  omnibus,4efendant  pleaded 
that  pbintiff  *s  carriage  was  under  the 
government  of  one  of  his  sons,  and 
that  if  the  said  son  had  driven  in  a 
moderate  and  skilful  manner,  the  coir 
lision  would  not  have  happened ;  but 


PLEAS  (SBVBRAL). 


PRISONER. 


B15 


Court  will  not  entertain  an  application 
to  set  aside  any  of  these  pleas.  Howen 
V.  Carr^  305 

d.  In  case  for  injury  to  the  plain- 
tiff's reversionary  interest,  the  de- 
fendants were  desirous  of  pleading 
the  general  issue,  and  also  pleas  de- 
nying the  plaintiff  to  be  possessed  of 
the  reversion,  and  that  the  person 
stated  to  be  the  tenant  in  the  declara- 
tion was  not  tenant.  The  defendants 
were  a  company  incorporated  by  act 
of  Parliament,  which  enabled  them  to 
plead  the  general  issue,  and  give  in 
evidence  that  the  act  complained  of 
was  done  in  pursuance  of  the  autho- 
rity of  that  act.  The  Court  refused 
to  allow  the  other  pleas,  together  with 
the  general  issue.  Fisher  v.  l^he 
Thames  Junction  Railway  Company, 

773 

PLEADING. 

See  Venue,  3. 

The  plaintiff  being  in  the  custody  of 
the  Marshal  of  the  King's  Bench,  was 
charged  in  execution  on  an  attach- 
ment which  the  defendant  had  caused 
to  be  issued  out  of  the  Exchequer: 
— Held,  by  Parke,  Bolland,  Alders 
son,  Bs.,  (Lord  Abinger,  C.  B.,  dis- 
sentiente),  that  there  was  prim4  fa- 
cie an  act  of  trespass,  for  which  an 
action  was  maintainable,  and  that  if 
the  defendant  were  justiBed  under 
the  writ,  he  should  plead  that  matter 
specially.    Briant  v.  Clutton,  66 

PLEADING  (ISSUABLY). 
See  Demurrer,  7. 

PLEADING  (TIME  FOR). 
See  Stay  of  Progbbdinos,  1  • 

1.  An  attorney  resident  in  London 
has  only  four  days'  time  for  pleading 
in  a  country  cause,  notwithstanding 
the  Uniformity  of  Process  Act,  {% 
Will.  4,  c.  39).     Lowder  v.  Lander, 

684 


2.  Semhle^  that  the  Uniformity  of 
Process  Act  does  not  affect  the  time 
within  which  attornies  shall  be  bound 
to  plead.   Brenton  v.  Lawrence^    606 

POOR  RATES. 
See  Crowm  Land. 

POSTEA. 

See  Costs,  4, 18. 

In  an  action  against  a  carrier  for 
negligence,  the  declaration  stated  the 
contract  to  be,  to  carry  goods  from 
Birmingham  to  Bristol,  and  to  deliver 
them  to  the  plaintiff  at  Bristol.  The 
defendant  pleaded  the  general  issue, 
and  that,  though  the  goods  were  de- 
livered to  the  defendant  to  be  carried 
from  Birmingham  to  Bristol,  yet  they 
were  not  delivered  to  the  defendant 
to  be  delivered  to  the  plaintiff  at  Bris- 
tol. The  jury  found  for  the  plaintiff 
on  the  general  issue,  with  damages, 
and  for  the  defendant  on  the  other 
plea.  Semhle^  on  this  finding  the  de- 
fendant is  entitled  to  the  postea. 
Smith  V.  Brown,  736 

PRINCIPAL  AND  AGENT. 
See  Affidavit  (of  Debt),  3 — Dis- 

TRINOAS,  3,  4-— TbKDBR. 

Where  the  debt  has  been  paid  to 
the  plaintiff's  clerk  after  writ  issued, 
but  before  service  thereof,  and  the 
attorney  is  aware  of  the  payment,  he 
has  no  right  to  proceed  further  with 
the  action,  although  he  will  be  entitled 
to  the  costs  of  his  writ.  Wyllie  v. 
Phillips,  644 

PRISONER. 

See  Affidavit  (of  Debt),  5 — Bail, 
12, 18,  20— Jodombnt,  1— Parti- 
culars, 4,  Sheriff,  1 1 — Supbrsb- 
deas,  1,  3,  4. 

1 .  If  a  defendant,  desirous  of  being 
removed  by  a  habeas  corpus  from  the 
Fleet  to  the  King's  Bench  Prison, 


'W^ 


QUARTER  SESSIONS. 


RBPLICATIOM.         817 


QUARTER  SESSIONS. 

See  CsETiOKARi,  7. 

QUO  MINUS. 

The  statement  of  quo  minus  in  a 
declaration  is  merely  surplusage,  and 
not  a  ground  of  special  demurrer; 
the  proper  course  is  to  apply  to  a 
judge  at  chambers  to  strike  it  out. 
Alderum  v.  Johnson^  1^94 

RECORD. 

See  Writ. 

RECORD  (RE-SEALING). 

Where  notice  of  trial  is  counter- 
manded, it  is  not  necessary  to  re-seal 
the  record,  unless  the  return  day  has 
passed.     Chandler  yf.  Beswald,    311 

RELATION. 

See  SuPBRSEDSAs,  3. 

RELEASES. 

See  Arbitration,  2. 

RENDER. 
See  Attachment,  5 — Stat  of  Pro* 

CEBDIWGS,  2. 

1.  After  notice  of  render,  it  is  ir* 
regular  to  serve  a  writ  on  the  bail, 
althoHgh  it  may  have  been  sued  out 
previous  to  the  notice  of  render  given 
to  the  plaintiff.     Lewii  v.  Crrtfiutone, 

711 

2.  Where  a  cause  has  been  re- 
moved fVom  the  Palace  Court,  the 
defendant's  bail  cannot  render  him  to 
the  county  gaol,  pursuant  to  the  1 1 
Geo.  4  &  1  Will.  4,  c.  70,  s.  21,  the. 
Palace  Court  not  being  a  iuperior 
court  of  record,  within  the  meaning 
of  that  act;  and  the  plaintiff  does 
not  waive  the  objection  by  declaring 
against  the  defendant  as  m  the  cus- 
tody of  the  Marshal  of  the  Kmg's 
Bench.    SeaUh  v.  Brmih  ^  1  ^ 


REPLEADER. 

See  Costs,  26 — Plea,  13. 

1.  A  judgment  non  obstante  vere- 
dicto proceeds  on  the  confession  in 
the  plea,  and  the  insufficiency  of  the 
avoidance;  therefore,  where  a  pkm 
raises  an  immaterial  issue,  but  con- 
tains no  confession  of  the  cause  of  ac- 
tion, the  pro|)er  course  is  to  award  a 
repleader,  and  not  to  give  judgment 
non  obstante  veredicto.  Pkunmer  ¥• 
Lee^  753 

2.  A  repleader  cannot  be  granted 
as  to  part  of  a  cause  of  action.      /k 

REPLEVIN. 
See  Abatement  (of  Writ). 

REPLICATION. 

To  a  declaration  for  goods  sold  and 
delivered,  the  defendant  pleadedi  first, 
except  as  to  651,  Is.  6</.,  non  assump- 
sit; as  to  271.  IBs,  2d.,  part  of  the 
last-mentioned  sum,  payment  before 
action  brought;  as  to  18/.,  further 
parcel  of  the  said  sum,  payment  into 
Court  of  that  amount ;  as  to  the  re- 
sidue, a  set-off.  The  plaintiff  replied^ 
accepting  the  1 8/.  in  satisfaction,  &c«, 
taking  no  notice  of  the  other  pleas. 
The  Court  gave  leave  to  the  defend- 
ant to  sign  a  judgment  of  noa  pros., 
unless  the  plaintiff  amended  his  re- 
plication on  payment  of  costs,  or  con- 
sented to  taxation  of  costs  as  upon  a 
nol.  pros,  in  respect  of  the  unanswer- 
ed pleas.    Topham  v.  Kidmore^    676 

REQUEST. 
See  Affidavit  (op  Dbbt),  9. 

RE-SEALING  RECORD. 
See  Record  (re-seailino). 

REVOCATION  (OF  AUTHORI- 
TY.) 

See  Aebitratioh,  12,  13. 
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PARTICULARS. 

premlMa,"  it  iuufflcient.    Hiteheoek 
V,  fmiti,  248 

6,  Service  of  a  rule  to  compute 
"  on  the  UndUdy  of  tlie  houw  at 
which  the  defendant  lodgei,"  it  in- 
■u£Bcient      Saiithury  v,  Stveeiiuart, 

243 

7.  Service  of  >  rule  niu  to  com- 
pute) by  leaving  it  at  defendant's 
apartment*,  in  which  no  person  then 
was,  though  the  defendant  then  re- 
sided there,  it  not  sufficient,  C'haf- 
fortv.Ghter,  SI 

RULES  (OF  PRISON), 
See  Shall  Debiob,  3,  8, 

SATISFACTION  (ON  RECORD), 
The  Court  refused  to  order  latls- 
factkm  to  he  entered  upon  the  record 
in  an  action  for  hreach  of  promise  of 
marriage,  without  a  warrant  of  attor- 
ney from  the  plaintiff,  notwithstand- 
ing a  judge's  order  had  heen  obtained 
for  the  purpose.   fFood  r.  Hard,  188 

SCIRE  FACIAS. 

1.  Proceedings  in  ici.  fa.  una  judg> 
ment  are  within  I  Reg.  Gen.  H.  T.  4 
Will.  4  (Pleading  Rules),  and  conse- 
quently must  be  intitled  of  a  day 
certain,  insteadof  aterm.  ColtintY, 
Beaumont,  700 

2.  The  Court  will  peiinit  judgment 
to  be  signed  on  a  sci.  fa.  auer  eight 
days  from  the  return,  where  the  de- 
fendant resides  abroad,  he  having  hod 
reasonable  notice  of  the  proceeding. 
Weatherhead  v.  Landlet,  169 

3.  A  writof>ci.fa.cannotbeiested 
in  vacation,  notwithstanding  the  pro- 
visions of  sect.  IS  of  the  Uniformity 
of  Process  Act,    Seattm  v.  Heap, 

X47 

SCIRE  FIERI. 

Set  EzKCDTOB,  1 — SaiBirr,  8. 


SHERIFF. 


t» 


SET-OFF. 

JeePLEA,  19, 
It  is  no  objection  to  the  use  of  par- 
ticulars of  set-off  that  they  are  headed 
in  a  different  Court  from  that  in  which 
the  action  is  brought,  if  they  have  not 
heen  delivered  pursuant  to  a  Judge's 
order.     Len'u  v.  Hiltori,  2ft7 

SET-OFF  (OF  COSTS), 

jSi»  Attokksx  (LiiK  oi)~Cana,  <• 

SHERIFF. 

RdLIS  upon,  OTHBa  THAU  Ot  LOMDOH 
AKD  MlBDUSEX.TO  KKTUaHWain, 

218 — To  SET  ASIDE  Attachmext 
AOAiNST,  446. 
^wAttacbmbnt,  S — BaiL)  17 — Cjt^ 

PIAS,  t — iNTEaPLIASEH,  1,  2,  4,  S, 

6,  7,  9 — Mandate — Municipal 
CoRpoKATioK  Act — Plxa,  SO— 
Stay  o>  PaoCEKsiNos,  3. 
1.  Where  the  sheriff,  after  levy, 
received  notice  that  the  defendant  had 
petitioned  for  hi*  discliarge  under  lb* 
Insolvent  Debtors*  Act,  and  being 
subsequently  ordered  to  return  tM 
writ,  returned  that  he  had  levied  to  a 
certain  amount : — Held,  that  he  wat 
concluded  by  this  return,  and  that  tha 
defendant's  discharge  was  no  answer 
to  a  rule  calling  on  him  to  pay  over 
to  the  plaintiff  the  amount  Imried,  he 
having  neglected  to  use  due  diligeocs 
in  inquiring  as  to  the  defendant's  dis- 
charge. Field  V,  Smith,  7SS 
S.  A  declaration  on  the  28  Elis. 
c.  4,  stated  that  the  sherifftook  "  more 
and  other  consideration  than  is  by  the 
statute  limited  and  appointed  in  that 
behalf;  that  is  to  say,  divers  larga 
sums  of  money,  in  the  whole  amount- 
ing to  the  sum  of  It.  16s.  2d,,  mon 
than  is  in  the  said  act  limited  and  ap- 
pointed in  that  behalf: — Held  bid  on 
special  demurrer.  Aehbif  v.  Harriet, 
7« 


m 
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SHERIFF  (RETURN  OF). 


SMALL  DEBTOR*   8tl 


the  defendant  it  not  to  he  found,  is 
bad.    Rex  v.  Sher^f  of  Keni,      46 1 

SHEWING  CAUSE. 
See  AfvidatiTi  6. 

SHORT  NOTICE  (OF  TRIAL). 

See    COUKTBKMAND     Off    NOTICX     Off 

TUAL. 

SIMILITER. 
See  JuDOMXiTT  as  in  cask  or  ▲  Nok* 

SUITt  15. 

SIGNIFICAVIT. 

See  Pbohibition,  2. 

SLANDER. 

SLANDER  (OF  TITLE). 

1.  In  all  actions  of  slander  it  is  ne- 
cessary to  set  out  the  words  in  the  de- 
claration, whether  they  be  actionable 
in  themselves,  or  only  so  by  reason 
of  special  daaoage.  OmUoU  y.  J/a- 
tkert^  69 

2.  The  declaration  alleged  that  the 
plaintiff  being  about  to  sell  some 
tulips,  the  defendant  faUely  repre^ 
setUed  that  the  said  tuUpe  were  stolen 
property^  and  also  that  the  said  tuiips 
were  the  property  of  drfendanVs  hro^ 
thetf  and  that  whoever  bought  the  said 
tuUps  would  buy  stoien  property^  by 
reason  whereof  the  plaintiff  was  un* 
able  to  sell  the  said  tulips: — Heldf 
on  motion  in  arrest  of  judgment,  that 
the  words  should  have  been  setout^  76. 

SMALL  DEBTOR. 

1.  The  notice  of  an  application, 
under  the  48  Geo.  3,  c.  123,  ought 
to  be  served  on  the  plaintiff,  and  not 
his  attorney;  but  if  it  is  not,  the  de- 
fendant may,  on  the  nodce  being  dis- 
poaed  atg  take  a  nile  luu,  for  htf  dis- 


charge^  to  be  served  on  the  plaintiff. 
Johnson  v.  Rutledge^  579 

2.  A  defendant  in  execution  in 
ejectment  for  li.  damages,  and  costs 
exceeding  20/.,  is,  nevertheless,  enti- 
tled to  his  discharge  under  the  48 
Geo.  8,  c.  128,  s.  1,  afler  having  been 
in  custody  for  twelve  months.  Doe 
d.  Daffe^  v.  Sinclair,  618 

8.  A  defendant,  who  has  not  been 
confined  within  the  walls  of  the  prison, 
but  has  had  the  benefit  of  the  rules, 
is  not  entitled  to  his  disdiarge  under 
the  48  Geo.  8,  c.  128,  though  **  in 
execution"  twelve  successive  calendar 
months.     Barnard  v.  Synumds,   520 

4.  The  48  Geo.  8,  c  128,  applies 
to  the  case  of  a  prisoner  in  execntioa 
for  damages  not  exoediog  20/.,  re* 
covered  against  him  in  an  action  for 
crim.  con.     QoodfeUtm  v.  RoUmge^ 

198 

5.  A  prisoner  io  execution  more 
than  twdve  months,  for  a  sum  under 
20/.,  the  damages  in  ejectment,  is  en- 
titled to  be  discharged  under  the  46 
Geo.  8,  c.  123,  s.  1.  Doe  d.  ThnU* 
ford  V.  Ward,  290 

6.  A  prisoner  is  entitled  to  his  dis- 
chai|^  under  the  48  Geo.  8,  c.  128, 
although  he  refuses  to  deliver  his 
schedule  pursuant  to  the  compulscMry 
clauses  of  the  Lords'  Act,  after  tlie 
expiration  of  his  sixty  days  claimed 
by  him,  and  which  have  expired  be- 
fore the  end  of  the  twelve  montha' 
imprisonment,  in  respect  of  which  he 
claims  his  discharge.  Dams  v.  CwrtU^ 

S44 

7.  The  notice  under  the  48  Geo.  8, 
c.  128,  s.  1,  must  be  served  on    the 

Slaintiff  himself  personally,  and  the 
itter  does  not  waive  the  objection 
that  it  has  not  been  so  served,  by 
appearing  on  the  notice.  Biddulph  v. 
Oray,  406 

S.  A  prisoner  within  the  tulee  ia 
not  entitled  to  his  discharge  under  the 
48  Geo.  8,  c.  128.     QUhert  v.  Pope, 

44f 
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1     a 

SUPERSEDEAS. 


TAXATION. 


^U 


5s.  more,  was  paid  within  the  four 
days  preicri bed  by  the  rule,  and  more 
than  one-sixth  of  the  costs,  including 
the  5i.,  was  disallowed  on  taxation : 
— Heldf  not  within  the  rule,  and 
therefore  the  defendant  was  not  en- 
titled to  the  costs  of  taxation  under 
it.     Wardv.  Gregg,  729 

2.  A  plaintiff  has  four  terms  from 
the  service  of  a  writ  of  summons, 
within  which  to  enter  an  appearance 
for  the  defendant,  if  the  latter  does 
not  appear.   Liddel  v.  Crancht     662 

3.  A  copy  of  a  writ  of  summons 
was  indorsed,  "  This  writ  was  issued 
by  W.  L.,  No.  32,  Great  James-street, 
Bedford-row,  agent  for  the  plaintiff  in 
person,  who  resides  at  Dartmouth :" 
— Heldf  insuflBcient.    Lloyd  v.  Jones^ 

161 

4.  It  is  not  essential  to  the  validity 
of  an  alias  or  pluries  tliat  a  writ  of 
summons  or  capias  should  be  pre- 
viously returned,  except  where  the 
object  is  to  save  the  statute  of  limita- 
tions, or  where  the  capias  is  made  the 
foundation  of  proceedings  to  outlaw- 
ry.    Gregory  V,  DesAnges^  193 

5.  A  mistake  in  the  year  in  the 
teste  of  the  copy  of  a  writ  of  summons, 
the  writ  itself  being  right,  is  a  mere 
irregularity,  which  is  waived  if  the 
defendant  does  not  come  to  the  Court 
before  the  time  for  entering  an  ap- 
pearance has  elapsed.  Edwards  v. 
Collins,  227 

6.  Where  a  writ  of  summons  issued 
against  Thomas  Gray,  and  was  served 
on  William  Gray,  the  Court  refused 
to  set  aside  the  proceedings.  Gr\ffn 
V.  Gray,  331 

SUNDAY. 

See  Attorney  (Admission  of),  2. 

SUPERSEDEAS. 

See  Error,  4. 

1.  The  marshal  or  warden  is  not 
bound,  under  1  Reg.  Gen.  H.  T.  2 

VOL.  V. 


Will.  4,  s.  88,  to  discharge  a  prisoner 
who  is  supersedable,  without  an  or- 
der of  the  Court  or  a  Judge.  Robin^ 
son  V.  Creswell,  601 

2.  Where  a  defendant  has  been  su- 
perseded through  the  neglect  of  the 
plaintiff,  the  Court  will  not  allow  him 
the  costs  of  an  action  on  the  judgment, 
although  the  defendant  has  caused 
expense  and  delay  by  pleading  a  false 
plea.     Hall  v.  Pierce,  603 

3.  As  against  prisoners,  3  Reg. 
Gen.  H.  T.  4  Will.  4,  abolishes  the 
doctrine  of  relation,  so  as  to  prevent 
them  from  reckoning  the  term  pre- 
vious to  a  vacation,  in  which  final 
judgment  is  signed,  as  one  of  those 
within  which  a  plaintiff  must  diarge 
in  execution,  so  as  to  prevent  the  de* 
fendant  from  becoming  supersedable. 
Colbron  v.  Hall,  534 

4.  If  a  prisoner  is  supersedable  in 
consequence  of  the  plaintiff  not  diall- 
ing him  in  execution  in  doe  time,  pur- 
suant to  1  Reg.  Gen.  H.  T.  2  Will.  4, 
s.  85,  the  lapse  of  time  is  no  answer 
to  an  application  for  bis  discharge. 
Colbron  v.  Hall,  534 

SURPLUSAGE. 
See  Ejectment,  8 — Quo  Mmos. 

TAXATION. 

See  Attorney,  4 — Attorney  (Bill 
of),  1,  2 — Attorney  and  Client 
— Costs,  15 — Ejectment,  4 — In- 
quiry (Writ  of) — Summons  (Writ 
of),  1. 

1 .  The  Court  has  no  power  to  refer 
an  attorney's  bill  for  taxation  inde- 
pendently of  the  2  Geo,  2,  c.  23 ;  and 
as  the  12  Geo.  2,  c.  13,  takes  agents' 
bills  out  of  the  former  statute,  they 
cannot  be  referred  for  taxation,  al- 
though a  suit  is  pending  for  their 
amount.     Weymouth  v.  Kntpe,    495 

2.  A  judge  has  no  power  to  refer 
an  attorney's  bill  for  taxation,  upon 
the  undertaking  of  one  of  two  persons 


H  H  H 


D.  p.  c. 


UNDERTAKING. 

See  Attohniy,  6. 

VACATION. 

See  ATTAcaustn,  5 — Bail,  15— Sci- 
BE  Facias,  S—Stat  of  Procbid- 
i»oa,  1. 

VARIANCE. 

See    AasiTRATioN,    19 — JuvauEHT 

(AeREBT  of),  1 — OlTILAWKV,   2 — 

Pakticdlars,  7. 

1.  Particulara  of  demand  (tated  the 
action  to  be  brought  to  recover  the 
deposit  paid  upon  the  sale  of  an  es- 
tate, to  which  the  defendant  was  una- 
ble to  make  a  good  title.  A  summons 
wu  taken  out  for  better  particulars, 
which  was  dismissed,  upon  the  plain- 
tiff's attorney  stating  that  the  objec- 
tions were  matters  of  law  only.  Sub- 
sequently, a  notice  was  delivered  to 
the  defendant's  attorney,  that  the  ob- 
jections were  set  forth  in  the  plaintiff's 
answer  to  defendant's  bill  io  Chance- 
ry. At  the  trial  it  appeared  that  the 
only  objection  was  matter  of  fact. 
The  Court  refused  a  new  trial,  the 
defendant's  attorney  declining  to  make 
affidavit  that  he  had  been  misled. 
Correit  v.  Cattk,  596 

Z.  The  value  of  materials  cannot  be 
recovered  under  a  count  for  work  and 
labour  only.   Heath  v.  Freeland,  166 

3.  The  omission  to  transcribe  into 
the  issue  delivered  the  datea  of  the 
pleading*,  constitutes  a  variance  of 
which  the  defendant  is  entitled  to  avail 
himself  after  trial,  and  the  roll  is 
made  up,  although  the  datea  appear 
on  the  roll.  Worlhingtmt  v.  Wigley, 
209 

i.  The  plaintiff's  particulars  were 
for  goods  sold  on  the  6tb  of  January  ; 
the  evidence  given  at  the  trial  was  of 
goods  sold  on  the  28th  of  May.  A 
verdict  having  been  found  for  the 
plainti^  the  Court  refused  to  set  it 
aside,  all  other  account!  between  the 


VENUE.  82fi 

parties  having  been  settled.     Ftem- 
ffliH^  V.  Critp.  454 

5.  Plaintiffdeclaredonanotedated 
the  10th  ot  Nooember,  but  in  the  no- 
tice to  admit  the  handwriting,  describ- 
ed the  note  as  bearing  date  the  10th 
of  October.  A  verdict  having  been 
found  for  the  plaintiff,  the  Court  re- 
fused to  set  it  aside,  as  it  did  not  ap- 
pear the  defendant  had  been  mislM. 
Field  V.  Flemming,  450 

VENIRE  DE  NOVO. 

Where  several  breaches  are  assign- 
ed, some  of  which  are  bad,  and  the 
jury  give  general  damages,  the  Court 
will  not  arrest  the  judgment,  but  will 
award  a  venire  de  novo.  Leaeh  v. 
Thomas,  CIS 

VENUE. 

I.  When  the  venue  has  been  re- 
tained on  an  undertaking  to  give  ma- 
terial evidence  in  the  county,  and  the 
plaintiff  omits  to  do  to,  the  objection 
must  be  taken  at  the  trial.  Hok  v. 
Pickard,  6oe 

S.  A  plaintiff  laying  his  venue  out 
of  London  or  Middlesex,  for  the  pur- 
pose of  obtaining  speedy  execution, 
if  he  suc(;eedB,  is  entitled  to  his  costa 
of  trying  in  the  place  of  trial,  unless 
the  venue  has  been  so  laid,  for  the 
purpose  of  oppression.  Vere  v. 
Moore,  367 

3.  It  is  regular  to  serve  a  rule  to 
change  the  venue  and  deliver  a  plea 
at  [he  same  time,  notwithstanding  the 
new  rules  of  pleading,  although  the 
issue  which  must  be  joined  between 
the  parties  will  prevent  the  plaintiff 
from  giving  an  undertaking  to  give 
material  evidence  in  the  original 
county,  or  from  fulfilling  it.  Phillipt 
V.  Chapmm,  250 

4.  In  an  information  of  intrusion 
the  Crown  may  of  right  change  the 
venue,  or  have  the  Inquisition  in  a 
different  county  from  that  in  which 
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WRIT  (ABATEMENT  OF). 


WRIT  (OF  TRIAL).      887 


changing  his  share  for  a  salary  from 
the  society,  and  cancelling  it  by  the 
authority  of  the  society,  or  by  re* 
leasing  his  claim  on  it  for  salary. 
Rigby  V.  IVahhew,  527 

k.  If  a  witness  has  received  an 
adequate  sum  from  one  party  for  his 
expenses  on  being  subpoenaed,  and 
he  consents  to  accept  a  shilling  for 
his  expenses,  with  his  subpoena,  when 
served  by  the  opposite  party,  he  will 
still  be  liable  to  an  action  by  the  lat* 
ter,  if  he  does  not  attend  pursuant  to 
the  exigency  of  tlie  writ.  Bettley  v. 
M'Leod,  481 

3.  The  plaintiff  in  the  action  is  not 
a  competent  witness  to  the  assign- 
ment of  a  bail-bond.  Wright  v. 
Barrett,  64 

4.  Where  a  witness  refreshes  his 
memory,  with  respect  to  a  particular 
fact,  by  a  memorandum,  it  must  be 
produced.    Howard  v,  Canfield,  417 

WITNESS  (EXAMINATION  OF, 
ON  INTERROGATORIES). 

The  Court  granted  a  commission 
for  the  examination  of  a  witness  in  an 
action  for  criminal  conversation  with 
the  plaintiff's  wife.    Norton  v.  Lamb, 

181 

WOODS  AND  FORESTS. 
See  Crown  Land. 

WRIT. 

The  record  is  conclusive  evidence 
of  the  day  on  which  the  writ  issued ; 
and  if  a  wrong  day  has  been  inserted, 
the  proper  course  is  to  apply  to  the 
Court  to  amend  the  record  at  the  cost 
of  the  plaintiff's  attorney.  Whipple 
V.  Manley,  J  00 

WRIT  (ABATEMENT  OF). 
See  Abatement  (of  Writ). 


WRIT  (AMENDMENT  OF). 

The  Court  will  not  allow  a  writ  to 
be  amended,  unless  it  appears  the 
plaintiff's  remedy  would  otherwise  be 
entirely  lost.  Partridge  v.  Wellbankp 

98 

WRITS  (FEES  AS  TO),  p.  646. 

WRIT  (INDORSEMENT  ON). 

See  Attorney,  3 — Court  or  Re- 
quests, 1 — Distringas,  5 — Sum- 
mons, a. 

WRIT  (OF  RIGHT). 

Where  an  original  writ  of  right  had 
been  set  aside  by  a  Court  of  equity, 
after  the  issuing  of  a  grand  cape^ 
this  Court  set  aside  the  latter  writ 
without  costs,  the  demandant  having 
previously  given  notice  that  he  aban- 
doned it.     Foot,  Dem.  Shireff,  Ten., 

63 

WRIT  (OF  TRIAL). 
See  Costs,  1 2 — Court  of  Requests,  S. 

1.  No  judgment  can  be  given  for 
either  party,  where  an  action  for  a 
tort  has  been  tried  before  the  sheriff 
under  the  Writ  of  Trial  Act.  Smith 
V.  Brown,  7d6 

2.  On  shewing  cause  against  a  mo- 
tion for  a  new  trial  in  a  cause  tried 
before  the  sheriff,  affidavits  are  ad- 
missible stating  facts  proved  at  the 
trial,  but  which  do  not  appear  upon 
the  sheriffs  notes.  Lilley  v.  Johnson, 

606 

3.  Where,  on  a  trial  before  the 
sheriff,  a  verdict  is  found  for  the  de- 
fendant, and  the  sum  claimed  by  the 
plaintiff  is  less  than  5L,  the  Court 
will  not  interfere  to  disturb  it,  on  the 
ground  of  its  being  against  evidence. 
Lyddon  v.  Coombes,  560 

4.  Where  a  cause  is  directed  to  be 
tried  before  the  sheriff,  the  issue  must 


828      WRIT  (OF  TRIAL). 


WRIT  (OF  TRIAL). 


be  framed  according  to  the  form  giyen 
by  R.  H.  T.  4  Will.  4,  No.  4;  and  if 
the  issue  has  been  made  up  and  de- 
livered before  the  order  for  trial,  an 
order  should  be  obtained  for  its 
amendment.     Peel  v.  fVard^         169 

5.  The  Judge  who  tries  a  cause 
under  a  writ  of  trial,  has  no  power  to 
certify  to  deprive  the  plaintiff  of  costs, 
where  the  verdict  is  under  40i.  Jones 
V.  Band,  455 

6.  If  there  is  cause  to  suppose  the 
action  is  brought  for  less  than  40«., 
that  should  be  stated  as  an  objection 
to  the  order  for  the  writ  of  trial.    lb, 

7.  Where  the  date  of  the  writ  of 


summons  was  incorrectly  stated  in  the 
writ  of  trial,  the  Court  set  aside  the 
verdict.     Wight  v.  Ferrers,  463 

8.  Where  the  issue  was  not  accord- 
ing to  the  form  given  by  R.  H.  T. 
4  Will.  4,  No.  4,  the  Court  gave  the 
plaintiff  leave  to  amend,  on  payment 
of  costs.     AttwiU  y.  Baker ,  462 

9.  An  affidavit,  on  which  a  rule 
was  obtained  for  setting  aside  the 
issue  and  Judge's  order  to  try  before 
the  Secondary,  omitted  to  state  that 
there  had  been  any  order  ;  but  the 
rule  was  drawn  up  on  reading  the 
order: — Held  sufficient. 
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